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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Farmers Home Administration

7 CFR Parts 1900 and' 1955

Delegation of Authority to the Chair of 
the Loan Resolution Task Force

AGENCY: Farmers Home Adm inistration, USDA.
ACTION: Final rule.
SUMMARY: This document amends the delegations of authority from the Administrator, Farmers Home Administration (FmHA), to delegate specific loan collection authority to the Chair of the Loan Resolution Task Force.
EFFECTIVE DATE: August 24,1994.
FOR FURTHER INFORMATION CONTACT: Robert L. Siegler, O ffice of General Counsel, (202) 720-6035.
SUPPLEMENTARY INFORMATION: The Loan Resolution Task Force was established to resolve by the end of fiscal year 1996, certain delinquent direct loans that were made under the authority of the Consolidated Farm and Rural Development A ct. This document delegates to the Chair o f the Loan Resolution Task Force authority to collect and settle certain delinquent loans.This rule relates to internal agency management. Therefore, pursuant to 5 U .S.C . 553, notice of proposed rulemaking and opportunity for comment are not required, and this rule may be made effective less than 30 days after publication in the Federal 
Register. Further, since this rule relates to internal agency management, it is exempt from the provisions of Executive Order Nos. 12778 and 12866. Finally, this action is not a rule as defined by Pub. L. No. 96—354, the Regulatory Flexibility A ct, and, thus, is exempt from the provisions of that A ct.

Programs AffectedThis action affects the following Fm HA programs/activities listed in the Catalog of Federal Domestic Assistance under Nos.10.404 Emergency Loans10.406 Farm Operating Loans10.407 Farm Ownership Loans10.408 Economic Emergency Loans
List of Subjects in 7 CFR Parts 1900 and 
1955Appeal procedure, Authority delegations (Government agencies), Foreclosure, Government acquired property, Loan payments—agriculture.Accordingly, Chapter X V m , Title 7, Code of Federal Regulations, is amended as follows:
PART 1900—GENERAL1. The authority citation for part 1900 continues to read as follows:

Authority: 7 U .S .C . 1989; 42 U .S .C  1480;5 U .S .C  301; 7 CFR 2.23 and 2.70.
Subpart A—Delegations of Authority2. Section 1900.6 is redesignated as§ 1900.7 and a new § 1900.6 is added to read as follows:
§ 1900.6 Chair, Loan Resolution Task 
Force.The Chair, Loan Resolution Task Force is delegated the follow ing authorities, to be exercised until September 30,1996:(a) The responsibility for, under applicable Farmers Home Adm inistration regulations, collecting and settling all delinquent direct Farmer Program loans as defined in the Consolidated Farm and Rural Development A ct, as amended, that have received all primary servicing rights and pre-acceleration homestead and preservation loan servicing rights under 7 CFR part 1951, subpart S;(b) The responsibility for making and directing the making of loan servicing decisions, under applicable Farmers Home Adm inistration regulations, concerning delinquent direct Farmer Programs loans for which accrued principal and interest equals or exceeds one m illion dollars, to extend to borrowers their remaining primary servicing rights and pre-acceleration homestead and preservation loan servicing rights under 7 CFR part 1951, subpart S;

(c) Authority for approving the grant of exceptions pursuant to §§ 1951.916, 1955.21,1956.99 and 1965.35 of this chapter, to the extent necessary to carry out the responsibilities described in paragraphs (a) and (b) of this section.
PART 1955—PROPERTY 
MANAGEMENT3. The authority citation for part 1955 continues to read as follows:

Authority: 5 U .S .C  301; 7 U .S .C  1989; 42 U .S .C  1480; 7 CFR 2.23 and 2.70.
Subpart A—Liquidation of Loans 
Secured by Real Estate and 
Acquisition of Real and Chattel 
Property4. Section 1955.4(a) is revised to read as follows:
§ 1955.4 Redelegation of authority.
*  *  *  *  *(a) Except as provided in § 1900.6(c) of this chapter, any authority in this subpart which is specifically delegated to the Administrator or to an Assistant Administrator may only be delegated to a State Director. The State Director cannot redelegate such authority.* * * * *Dated: August 17,1994.
Michael Dunn,
Adm inistrator, Farmers Hom e 
Adm inistration.(FR Doc. 94-20782 Filed 8-23-94; 8:45 am] 
BILLING CODE 3410-07-M

Animal and Plant Health Inspection 
Service

9 CFR Part 112 
[Docket No. 9 2 -098 -2 ]

Viruses, Serums, Toxins, and 
Analogous Products; Packaging and 
Labeling

AGENCY: Anim al and Plant Health Inspection Service, U SD A .
ACTION: Final rule.
SUMMARY: This rule amends the regulations pertaining to packaging and labeling of veterinary biological products by prohibiting final containers of product that are imported or that are packaged at licensed establishments in cartons or other containers from being repackaged and relabeled for sale or distribution. The rule also clarifies that,



434 4 2  F ed eral R egister / VoL 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsunless otherwise authorized, labeling may only be performed at a licensed establishment or by the producer of an imported product, and amends the “ Applicability” statement in the regulations on packaging and labeling to clarify its intent.The action is necessary in order to ensure that veterinary biological products are not rendered worthless, contaminated, dangerous, or harmful because of incomplete, unclear, m isleading, or inappropriate labeling. The effect of the final rule is to ensure that product integrity is maintained and that the purchasers o f biological products are provided with appropriate and accurate labeling which complies with the pertinent rules and regulations. 
EFFECTIVE DATE: February 2 1 ,1 9 9 5 .
FOR FURTHER INFORMATION CONTACT: Dr. David A . Espeseth, Deputy Director, Veterinary Biologies, BBEP, APH IS, U SD A , room 838, Federal Building,6505 Belcrest Road, Hyattsville, MD 20782, (301) 436-8245.
SUPPLEMENTARY INFORMATION: BackgroundThe Virus-Serum-Toxin Act (21 U .S .C . 151-159; hereinafter the Act), as amended by the 1985 Food Security A ct, prohibits the shipment of veterinary biological products anywhere in or from the United States that are worthless, contaminated, dangerous or harmful. It also prohibits such shipment of products unless they are prepared pursuant to USD A  regulations in an establishment licensed by U S D A  The term “ preparation” , as it is defined in the regulations, includes packaging and labeling. The 1985 amendments granted additional rulemaking authority to implement the purposes of the A ct. Under the A ct and regulations, the Anim al and Plant Health Inspection Service (APHIS) of the U .S . Department of Agriculture grants licenses for veterinary biological products which are pure, safe, potent, and efficacious when used according to label instructions. Complete labeling (either on the product or accompanying the product) must be reviewed and approved by APH IS in accordance with 9 CFR 112.5 prior to its use.On A pril 28,1993, we published in the Federal Register a proposed rule on packaging and labeling of veterinary biologies (see Docket No. 92-098-1,58 FR 25786-25788). We proposed to amend the regulations pertaining to packaging and labeling of veterinary biological products by prohibiting final containers of product packaged at licensed establishments in cartons or other containers from being repackaged

for sale or distribution. We also proposed to clarify that, unless otherwise authorized, labeling may only be performed at a licensed establishment and to amend the “ A pplicability”  statement in the regulations on packaging and labeling to clarify its intent.We solicited comments concerning our proposal during a 60-day comment period ending June 28,1993. We received 39 comments by that date. Comments were received from biologies manufacturers, State and national professional associations, a trade association, an educational institution, animal hospitals and clinics, veterinarians, a registered pharmacist, a practicing attorney, and private citizens.Thirty-six commenters were in support o f the rule as proposed. Three commenters were in opposition to the rule.The issues raised by the commenters were: (1) The perceived higher cost of animal vaccinations resulting from the proposed rule; (2) the inclusion o f a provision to allow repackaging if  each repackaged product includes a complete copy of a package insert; (3) a question whether the proposed rule provides an adequate remedy concerning the problem of incorrect labeling; (4) the effect o f the proposed rule on the ability of consumers to vaccinate their own animals; (5) the impact o f the rule on veterinarians whp dispense their own biologies; (6) whether licensed veterinary biologies are in compliance . with the U .S . Department of ^Transportation’s regulations; and (7) other issues related to the proposed rule.After the close of the comment period on June 28,1993, APHIS received a significant number of additional comment letters. These additional comment letters were read, but since they were late, they were not included as part of this rulemaking. The additional comments, however, generally expressed opinions sim ilar to those of commenters who submitted letters before the close of the comment period.
A nalysis o f Com m ents and A PH IS * 
ResponseThirty-six commenters were in agreement with the rule as proposed. It was the general opinion o f commenters supporting the rule that it should be implemented in  order to protect the health and safety o f anim als and anim al owners. They expressed the belief that unauthorized repackaging and relabeling o f licensed veterinary biologies contributes to improper handling and storage of these products,

which could render them worthless and ineffective. Many also stated that unauthorized repackaging and relabeling contributes to the improper administration of vaccines and to the use of improper diluents resulting in liability problems for the manufacturer of the original product. Additionally, the commenters believe that manufacturers have a proprietary interest in the packaging and labeling of their products and in the integrity of the products that they manufacture, and that these interests are compromised by unauthorized repackaging and relabeling.Three commenters disagreed with the rule. Their comments are discussed below.1. The Increased Cost of Vaccinations Resulting From the Proposed RuleOne commenter stated that prohibiting repackaging would force pet owners to seek vaccination from veterinarians and thus raise the cost of vaccinations. Alternatively the increased cost would cause many pets to go unvaccinated. In the commenter’s opinion, the resulting increase in unvaccinated pets would pose a much greater health risk than any minute danger brought about by the possible mispackaging of “ home administered vaccines.”  According to the commenter, the rule would also restrict competition and threaten small businesses that repackage non-prescription pet vaccines.APHIS does not agree with these arguments in opposition to the proposed rule. One purpose of the amendments is to clarify die intent of the packaging and labeling provisions of the regulations which is to regulate such activities in a comprehensive manner. Allow ing the repackaging and relabeling of products once they have left the licensed establishment is not consistent with such intent. The rule w ill help to eliminate the problem of improper or unauthorized packaging and labeling after the product has left the producer’s establishment. It should be noted, however, that the rule does not prohibit over-the-counter (OTC) sales of veterinary biologies. Pet owners may still purchase vaccines for their own use, so long as they are packaged and labeled according to regulations.The rule makes it clear that persons who currently repackage m ultiple vial cartons or containers for further sale would no longer be able to do so. This does not mean that they could not continue to operate as distributors or to sell single dose or individual products for consumer use if such products were so packaged and labeled according to



Ffidcral^R^fflster^/^VoL—59^ N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations 43443regulations. As a matter of fact, APHIS has recently approved a number of applications for such products. If there is any additional cost to the consumer as a result of this ride, it is outweighed by the risk to animal health posed by the improper packaging and labeling of veterinary biological products after they have left the licensed establishment. Therefore, no change is made to the regulations in response to this commenter.2. Commenter’s Proposal to Allow  Repackaging if Each Repackaged Product Includes a Complete Copy of a Package InsertA commenter proposed a compromise solution to allow repackaging if every sale of a repackaged product includes a complete copy of a package insert which contains complete product information and all relevant data as to the method of administration.APHIS does not agree with the proposed solution. Allow ing repackaging in this manner could cause a number of problems and would raise many questions. For example, would the Agency need to issue a new set of regulations to regulate repackagers in order to assure that labeling and packaging inserts are consistent with regulations and that the repackaging is adequately controlled and supervised to prevent errors, and to assure that labels are legible? Would repackagers have to be licensed, since packaging and labeling is included in the regulatory definition of the term “ preparation” ? How would the integrity of the product be assured? And finally, who would bear the responsibility in the event of damage caused by error or mislabeling? As a matter of fact, just recently, the inclusion of wrong package inserts with repackaged products has caused death and injury to dogs. Considering these questions and the potential problems which could arise, the most practical and logical solution concerning repackaging is to issue the rule as proposed and to leave to the licensees the option of producing and offering to the distributors individually packaged or single dose products for resale.APHIS explained in the preamble of the proposed rule that it would prohibit the repackaging of final containers of product (either single or multiple dose containers) packed in m ultiple container cartons if the carton label or enclosure is required to complete the labeling for the container (see 58 FR 25787, column 2, Docket No. 92-098-1, April 28,1993). Therefore, APHIS proposed in § 112.6(e) that biological products in cartons or other containers shall not be removed from such cartons

or containers and repackaged for sale or distribution unless each final container of product bears or is accompanied by complete and approved labeling, which is affixed to or included with each final container by the licensed establishment or producer of an imported product.This rule is intended to explicitly prohibit repackaging so that mislabeling cannot occur. The final rule is slightly m odified to clarify the purpose of the provision.Final containers o f a product need not be packaged one per carton when these products are distributed and sold in a m ultiple container carton (see current § 112.6(b)). When these products are distributed and sold as individual final containers, however, such containers of a product must be packaged and fully labeled in individual cartons with the appropriate amount of diluent, if required, in order to be in compliance with the regulations.Section 112.1(a) of this rule requires that before they are removed from a licensed establishment or offered for importation, biological products must be packaged and labeled according to regulations. The section further provides that packaging and labeling may only be performed in a licensed establishment under an approved Outline of Production. Therefore, the removal, from a m ultiple container carton, of a final container of product for resale is prohibited. Labeling may not be added or removed after the product has left the licensed establishment or has been imported.The effect of the final rule is to prohibit the unauthorized repackaging and relabeling, for sale or distribution, of final containers of veterinary biological products that are packaged in m ultiple container cartons or other containers, and w hich do not bear a complete, approved labeling affixed or included with each final container by the licensed establishment producing the product. In the case of imported 
* products, a sim ilar prohibition applies. In response to a comment that imports should be included under the amendments, proposed § 112.6(e) is m odified to provide for this. The modification also makes the section consistent with § 112.1(a).In addition, we are making nonsubstantive changes in § 112.6(e) in order to clarify the fact that packaging and labeling should be an integral part of product production and that final containers should bear or be packaged, in a carton w ith, complete and approved labeling which is affixed to or included with each container by the licensed establishment or producer of an imported product. No other amendment

to the regulations is made in response to this commenter.3. Whether the Proposed Rule Provides an Adequate Remedy to the Problem of Incorrect LabelingIn response to the statement concerning enforcement under the current regulations and the lack of an adequate remedy, APH IS notes that the current regulations prohibit false and m isleading labeling and, although § 112.5 provides for the review and approval of labeling prior to use, it is not clear that repackaging and relabeling after the products have left the licensed establishment is prohibited. The explicit prohibition of repackaging and relabeling in this rule directly addresses those activities after the product has left the licensed establishment or has been imported and is intended to prevent unapproved labeling.The commenter was also concerned that the proposed rule would unnecessarily restrict contract labeling. Labeling of licensed products is required to be performed at licensed establishments. APH IS has not allowed establishments to contract with others to apply labeling to products (see 7 CFR 112.4(c)). This rule does not change this practice and explicitly provides that all licensed products must be packaged and labeled at licensed establishments or by the producer of an imported product. This rule would not, however, prohibit the production of biological products having a distributor’s label.4. The effect of the proposed rule on the ability of consumers to vaccinate their own animalsA  commenter indicated that the consumer should have the opportunity to immunize his or her own animals.The rule does not deprive the consumer of the option to immunize his or her own animals. A s stated previously, the rule does not prohibit OTC sales of veterinary biologies. Anim al owners w ill still be able to purchase single dose or individual packages of vaccines that have been prepared in licensed establishments in accordance with the regulations. Manufacturers may continue to provide products for sale O TC, so long as the products comply with the labeling and packaging requirements. Thus, the consumer is still free to immunize his or her own anim als. No change to the regulations is made in response to this commenter.



4 3 4 4 4  Fed eral R egister / VoL 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations5. The impact of the rule on veterinarians who dispense their own biologiesAnother commenter requested clarification of the impact of the rule on products dispensed by a veterinarian.It should be noted mat the rule is not intended to interfere with the practice of veterinary medicine. The practitioner may dispense biological products under a veterinarian-client-patient relationship (VCPR) as that term is described in § 107.1 o f the regulations. Therefore, in response to the comments, proposed § 112.6(e), is modified to clarify its intended scope o f coverage. Veterinarians engaged solely in the mail order sale o f veterinary biologies would not meet the requirements that establish a valid VCPR exemption under 9 CFR107.1.6. Comments concerning Department of Transportation regulationsA  commenter raised the issue of com pliance with the regulations o f the U . S . Department of Transportation (DOT) pertaining to the shipment of hazardous materials, including infectious agents.In response to this commenter, APHIS notes that the DOT regulations cited by the commenter provide a special exclusion for veterinary biological products prepared according to regulations. These licensed or permitted veterinary biological products are specifically exempted from the requirements for the shipment of a hazardous substance (see DOT regulations at 49 CFR 173.196(h)(2)). No change to the regulations is made in response to this commenter.7. Consumer responsibility for used syringes and needlesSeveral commenters stated that individual users of veterinary biologies that require a syringe should be held responsible for the proper disposal of syringes. We are making no changes based on these comments, as the disposal o f syringes is outside the scope of this rule.8. Other comments related to the proposed ruleOne commenter stated that packaging and labeling requirements in § 112.1 should apply to any person, not just the licensee, making changes to packaging and labeling. This is the intent of the rule. For example, the preamble of the proposed rule (see 58 FR 25787, column 2, Docket No. 92-098-1, April 28,1993) stated that:The regulations under proposed paragraphs (a) through (d) of § 112.1 would be applicable generally to any

person and would not be restricted to licensees.No change to the regulations is made in response to this comment.The commenter also stated that any changes to packaging or labeling must be done by the licensed establishment and approved by APH IS. APH IS agrees with this com m ent hi that regard, it should be noted that § 112.1(a) provides that packaging and labeling may only be performed in a licensed establishment under an approved Outline of Production or by the producer of an imported product. No change to the regulations is made in response to this com m entThe commenter further stated that the rule should not apply to certain products that are exempted by statute and thus not subject to product licensure. APH IS agrees with this comment. This is true, since products that are exempted by statute are not required to be made in a licensed establishment, they are not subject to the provisions of this rule. No change to the regulations is made in response to this commenter.It was the commenter’s opinion that §§ 112.1,112.4, and 112.6 should not apply to the ultimate purchaser. APHIS also agrees with this comment.W ith reference to the heading of § 112.5, the commenter recommended that it should be changed from “ labeling” to “ labels” . APHIS does not agree w ith this comment. The term “ labeling” under the definitions of labeling terminology in 9 CFR 101.4(b) includes “ all labels” . Thus the term “ labeling” is retained in the title of §112.5.The commenter also stated that the regulations should not prohibit the manufacture and sale of single dose licensed products. APH IS agrees with this comment. APHIS notes that the final rule does not prohibit the manufacture or sale of single dose or individual final containers o f licensed products. No change to the regulations has been made in response to this comment.The commenter concluded his comments with the statement that the proposed amendments to 9 CFR 112 reflect a concern on the part o f licensed manufacturers that unauthorized repackaging and relabeling of licensed products was tantamount to product tampering, which adversely affects the integrity o f such products and puts manufacturers at risk of damage to their reputations as a consequence o f such actions.

180-day transition periodIn order to provide for a reasonable transition period before this rule takes effect, we are making this rule effective 180 days after the date of publication in the Federal Register. APHIS believes that this transition period w ill allow needed time for manufacturers and distributors that wish to prepare and distribute single-dose packages of veterinary biologies to reach agreement and begin to implement the manufacture and distribution o f these products.
Other changesIn order to reflect organizational changes w ithin APH IS, the introductory paragraph of § 112.5 is amended by removing the words “ Veterinary Services” and adding the words “ Anim al and Plant Health Inspection Service” in their place.Based on the rationale set forth in the proposed rule and in this document, we are adopting the provisions of the proposed rule as a final rule, with the changes discussed in this docum ent
Executive Order 12866 and Regulatory 
Flexibility ActThis final rule has been reviewed under Executive Order 12866. The rule has been determined to be not significant for purposes o f Executive Order 12866, and, therefore has not been reviewed by the O ffice of Management and Budget.The rule prohibits the repackaging of veterinary biologies packaged in m ultiple container cartons or other containers. Such repackaging can result in the preparation, including labeling, of a veterinary biological product in violation of the A ct and regulations, and in the removal or alteration of approved labeling, thereby compromising the safety and efficacy of the biological product In the absence o f approved labeling, the safe and effective use of the * veterinary biological product cannot be assured. This action benefits users in that it helps ensure that users are provided with a product that is properly labeled with approved directions, indications, and cautions for use.This action w ill provide greater assurance to consumers that licensed veterinary biological products are prepared only with approved labeling with adequate directions for use. The prohibition against repackaging and relabeling outside of licensed facilities ensures that cases involving unapproved labeling o f biological products such as those which resulted in the recent death and injury of dogs are avoided in the future. APHIS



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulations 43445believes that safety to animal health is best assured by restricting to licensed facilities and producers of imported products the preparation, which includes packaging and labeling, of veterinary biological products.Distributors who are currently in the business o f breaking apart m ultiple container cartons and repackaging and relabeling them for sale as individual final containers of product are provided notice that their actions w ill be in violation of the A ct and regulations on the effective date of this rule. Distributors may still purchase from licensed manufacturers products that are already individually packaged and labeled in accordance with part 112 rather than purchasing m ultiple container cartons that must be broken apart and repackaged to provide a single dose final container package for distribution. This action does not prohibit the OTC distribution of products as long as the product is produced in a licensed establishment under an approved Outline of Production with approved labeling. Thus, persons currently repackaging and distributing a licensed product can seek to have a licensee produce a single dose or an individual container product for distribution. If desired, such product may be labeled with a distributor label that includes the name and address of the distributor. Based on information available to APH IS, several licensed manufacturers already have approved labeling to produce single dose veterinary biological products.Under these circumstances, the Administrator of the Anim al and Plant Health Inspection Service has determined that this action w ill not have a significant economic impact on a substantial number of small entities.Executive Order 12778This final rule has been reviewed under Executive Order 12778, Civil Justice Reform. This rule: (1) Preempts all State and local laws and regulations that are in conflict with this rule; (2) has no retroactive effect; and (3) does not require administrative proceedings before parties may file suit in court challenging this rule.Paperwork Reduction ActThis rule contains no new information collection or recordkeeping requirements under the Paperwork Reduction Act o f 1980 (44 U .S .C . 3501 
e tse q .) .Executive Order 12372This program/activity is listed in the Catalog of Federal Domestic Assistance under No. 10.025 and is subject to

Executive Order 12372, which requires intergovernmental consultation with State and local officials. (See 7 CFR part 3015, subpart V).List o f Subjects in 9 CFR part 112Anim al biologies, Exports, Imports, Labeling, Packaging and containers, Reporting and recordkeeping requirements.Accordingly, 9 CFR part 112 is amended as follows:
PART 112—PACKAGING AND 
LABELING1. The authority citation for 9 CFR part 112 continues to read as follows:

Authority: 21 U .S .C . 151-159; 7 C F R  2.17, 2 .51, and 371.2(d).2. Section 112.1 is revised to read as follows:
§ 112.1 General.(a) Unless otherwise authorized or directed by the Administrator, each biological product prepared at a licensed establishment, or imported, shall be packaged and labeled as prescribed in this part before it is removed from the licensed establishment or presented for importation: Provided, That biological products to be imported for research and evaluation shall be subject to packaging and labeling requirements in § 112.9. Provided further, That, unless otherwise exempted, all preparation, including packaging and labeling, of biological products shall only be performed in a licensed establishment under an approved Outline of Production.(b) No person shall apply or affix to or include with, or cause to be applied or affixed to or included with, any carton or final container of a biological product, any label, stamp, mark or statement that is false or misleading in any particular, is not in compliance with the regulations, or is not approved by APH IS.(c) No person shall alter, mark or remove any approved labeling affixed to or included with any biological product prior to selling or otherwise distributing such product. In addition, no person shall mark any carton, other container, or final container of a biological product so as to falsify the labeling,'make it m isleading, or cause it to be illegible.(d) Labels that are stamped, printed or glued directly on cartons, other containers, or final containers shall be legible throughout the dating period. Biological products bearing labels, w hich have been altered, mutilated, destroyed, obliterated or removed, shall be withheld from the market.

3. In § 112.4, the introductory paragraph is revised to read as follows:
$ 112.4 Subsidiaries, divisions, 
distributors, and perm ittees.Labels used by subsidiaries, divisions, distributors, and permittees shall be affixed by the licensee in a licensed establishment where the product is produced. Such labels shall comply with requirements for their review, approval, and filing as provided in the regulations.
*  *  *  *  *4. In § 112.5, the introductory paragraph, the words “ Veterinary Services” are removed and the words “ Anim al and Plant Health Inspection Service” are added in their place.5. In § 112.6, new paragraphs (e) and (f) are added to read as follows:
§ 112.6 Packaging biological products. 
* * * * *(e) Final containers of biological product prepared at a licensed establishment, or imported, in cartons or other containers shall not be removed from such Cartons or containers for sale or distribution, unless each final container bears, or is packaged in a carton w ith, complete and approved labeling which is affixed to or included with each container by the licensed establishment producing the product or by the producer in the case of imported product: Provided, That this paragraph is not intended to apply to licensed veterinary practitioners administering or dispensing biological products in the course of their practice under a veterinary-client-patient-relationship as that term is used in § 107.1.(f) Labels which are affixed to or included with a biological product shall not be removed or altered in any manner.Done in W ashington, D C, this 17th day of August 1994.

Terry L. Medley,
Acting Adm inistrator, Anim al and Plant 
Health Inspection Service.[FR Doc. 94-20640 Filed 8-23-94; 8:45 am] 
BILUNG CODE 3410-34-P
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Amendment to Class E Airspace; 
Lewiston, ID
AGENCY: Federal Aviation Adm inistration (FAA), DOT.
ACTION: Final rule.



4 34 4 6  Fed eral R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations
SUMMARY: This action amends the Lewiston, Idaho, Class E airspace. This action is necessary to accommodate arrival/departure aircraft transitioning between the en route and terminal areas in southwestern Idaho. The area w ill be depicted on aeronautical charts. 
EFFECTIVE DATE: 0901 U .T .C ., October13.1994.
FOR FURTHER INFORMATION CONTACT: James Riley, System Management Branch, AN M -530, Federal Aviation Adm inistration, Docket No. 94-A N M -27,1601 Lind Avenue SW ., Renton, Washington, 98055-4056; telephone number: (206) 227-2537.
SUPPLEMENTARY INFORMATION:HistoryOn May 27,1994, the FA A  proposed to amend part 71 of Federal Aviation Regulations (14 CFR part 71) to amend the Lewiston, Idaho, Class E airspace area (59 FR 27514). This action is necessary to accommodate arrival/ departure aircraft transitioning between the en route and terminal area in southwestern Idaho. The area w ill be depicted on aeronautical charts for pilot reference. Interested parties were invited to participate in the rulemaking proceeding by submitting written comments on the proposal. No comments were received. The coordinates for this airspace docket are based on North Am erican Datum 83. Class E airspace areas extending upward from 700 feet or more above thé surface o f the earth are published in Paragraph 6005 of FAA Order 7400.9B dated July18.1994, and effective September 16, 1994, which is incorporated by reference in 14 CFR 71.1. The Class E airspace designation listed in this document w ill be published subsequently in the Order.The RuleThis amendment to part 71 of Federal Aviation Regulations Amends Class E airspace at Lewiston, Idaho. The FA A  has determined that this regulation only involves an established body of technical regulations for w hich frequent and routine amendments are necessary to keep them operationally current. It, therefore, (1) is not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic

impact on a substantial number of small entities under the criteria of the Regulatory Flexibility A ct.List o f Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).Adoption o f the AmendmentIn consideration of the foregoing, the FA A  amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .19854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Amended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Administration Order 7400.9B, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follows:Paragraph 6005 Class E airspace areasextending upward from 700 feet or more above the surface of the earth
it  it  it  it  it

ANM ED E5 Lewiston, ID [Revised]Lewiston-Nez Perce County Airport, ID (lat. 46°22,29"N, long. 117°00'56"W) Lewiston VOR/DME (lat. 46°22'54"N, long. 116°52'11"W)W alla W alla VOR/DME (lat. 46°05'13"N, long. 118°17'33"W)That airspace extending upward from 700 feet above the surface bounded by a line beginning at lat. 46°29'25"N, long. 117°34'09"W; east to lat. 46°30'45"N, long. 117°00'49"W; north to lat. 46°34'25"N, long. 117°04'44"W; thence via the arc of a 14.4- m ile radius centered on the Lewiston VOR/ DME to lat. 46°27'00"N, long. 116°32'09"W; east to lat. 46°25'30"N, long. 116°26,03"W; south to lat. 46°13'20"N, long. 116°30/04"W; west to lat. 46°14'33"N, long. 116°35'15"W; thence via the arc of a 14.4-mile radius centered on the Lewiston VOR/DME, to lat. 46°09'00"N, long. 116°46'54"W; north to lat. 46°17>00"N, long. 116°49'14"W; west to lat. 46°18'05"N, long. 117°00'15"W; west to lat. 46°17'42"N, long. 117°22'04"W; south to lat. 46°10'30"N, long. 117°26'24"W; west to lat. 46°12'00"N, long. 117°35'44"W; north to point o f beginning; that airspace extending upward from 1,200 feet above the surface, w ithin an area bounded by a line beginning at:lat. 46°00/00"N, long. 116°00,04"W; to lat. 46°00'00"N, long. T16°23'04"W; to lat. 45°39'00"N, long. 116<>10'03"W; to lat. 45°30'00"N, long. 116°14'03"W; to lat. 45°23'00"N, long. 116°21'03"W; to lat. 45o25,00"N, long. 116°34'04"W; to lat. 45o30'00” N , long. 116°46'04"W; to lat. 46°00'00"N, long. 116°56'04"W; thence west along lat. 46°00'00"N, to the W alla

W alla VOR/DME 16.6-mile radius, thence north along the 16.6-mile radius until intercepting V-536, thence northeast along V-536 and southeast along V -2  until intercepting long. 115°15'04"W, thence south along long. 115°15'04"W, until intercepting V-187, thence southwest along V-187 until intercepting long. 116°00'00"W, thence south along long. 116°00'00"W, to lat. 46°00,00"N to point of beginning; excluding Federal Airways.
it  it  it  it  itIssued in Seattle, W ashington, on July 29, 1994.Temple H . Johnson, Jr .,
Manager, A ir Traffic D ivision , Northwest 
M ountain Region.[FR Doc. 94-20662 Filed 8-23-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 93-A S W -54]

Modification of Class D: Dallas Redbird 
Airport, TX
AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This action m odifies the Class D airspace at Dallas Redbird Airport,T X. Airspace reclassification, effective September 16,1994, omitted a portion of the previous airport traffic area. After airspace reclassification the term “ airport traffic area”  was replaced with the designation “ Class D airspace,”  This action is intended to restore that airspace which was omitted by airspace reclassification and to provide adequate Class D airspace for instrument flight rules (IFR) operations and require two- way radio communications at Dallas Redbird Airport.
EFFECTIVE DATE: 0901 u .t.c ., October 13,1994.
FOR FURTHER INFORMATION CONTACT: A lvin DeVane, System Management Branch, A ir Traffic D ivision, Southwest Region, Department of Transportation, Federal Aviation Adm inistration, Fort Worth, T X 76193-0530, telephone (817) 222-5595,
SUPPLEMENTARY INFORMATION:HistoryOn March 29,1994, a proposal to amend part 71 of the Federal Aviation Regulations (14 CFR part 71) to modify the Class D airspace at Dallas Redbird Airport was published in the Federal Register (59 FR 14577). Airspace reclassification, effective September 16, 1994, omitted a portion o f the previous airport traffic area. After airspace reclassification the term “ airport traffic area” was replaced with the designation



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and RegulatiÖhs 43447“ Class D airspace.”  This m odification is required to restore that airspace w hich was omitted by airspace reclassification and to provide adequate Class D airspace for instrument flight rules (IFR) operations and require two-way radio communications at the Dallas Redbird Airport.Interested persons were invited to participate in this rulemaking proceeding by submitting written comments on the proposal to the FA A . No comments objecting to the proposal were received. This amendment is the same as that proposed in the notice. The coordinates for this airspace docket are based on North American Datum 83. Class D airspace designations are published in paragraph 5000 of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, w hich is incorporated by reference in 14 CFR71.1. The Class D airspace designation listed in this document w ill be published subsequently in the Order.The RuleThis amendment to part 71 of the Federal Aviation Regulations (14 CFR part 71) modifies the Class D airspace at the Dallas Redbird Airport to restore the Class D airspace omitted as a result of Airspace Reclassification.The FAA has determined that this regulation only involves an established body of technical regulations that need frequent and routine amendments to keep them operationally current. It, therefore—(1) is not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule” under DOT Regulatory Policies « and Procedures (44 FR 11034; February26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule will not have a significant economic impact on a substantial number o f small entities under the criteria of the Regulatory Flexibility Act.List of Subjects in 14 CFR Part 71Aviation safety. Incorporation by reference, Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Administration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority: 49 U .S .C  app. 1348(a), 1354(a)' 1510; E .O . 10854, 24 FR 9565, 3 CFR, 1959-

1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69. 93—ASW —54
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Administration Order 7400.9B, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follows:Paragraph 5000: Class D Airspace * * * * . *
ASW TX D Dallas Redbird Airport, T X . 
[Revised]Dallas, Redbird Airport, T X (lat. 32°40'51 "N ., long. 96°52'06"W,) Redbird RBN(lat. 32°40'37"N., long. 96°52'16"W.)That airspace extending upward from the surface to but not including 3,000 feet M SL within a 4.2-mile radius o f Redbirds Airport and within 2.1 m iles each side o f the 165° bearing from the Redbirds RBN extending from the 4.2-m ile radius to 4.7 m iles south of the airport excluding that airspace west o f a line from la t 32°37'40"N., long. 96°55'21"W.; to lat. 32°39/35"N., long. 96°54'16"W; to la t 32°44'20"N., long. 96°53'59"W; excluding that airspace within the Dallas-Fort Worth, T X , Class B airspace area. This Class D airspace is effective during the specific dates and times established in advance by a Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory. * * * * *Issued in Fort Worth, T X , on August 5,1994.

Helen Fabian Parke,
Manager, A ir Traffic D ivision, Southwest 
Region,[FR Doc. 94-20667 Filed 8-23-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[A irspace Docket No. 93-A S W -53] 

Modification of Class D: Clinton, OK
AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This action modifies the Class D airspace at Clinton-Sherman Airport, Clinton, O K. The Clinton-Sherman airport is used by military jet trainers. The existing vertical lim it of the Class D airspace is not sufficient for these high performance aircraft. This action is intended to increase the vertical lim it of the Class D airspace for all operations and require two-way radio communications at the Clinton-Sherman Airport, Clinton, O K.
EFFECTIVE DATE: 0901  u .t.c ., October 13 , 
1994.

FOR FURTHER INFORMATION CONTACT: A lvin DeVane, System Management Branch, A ir Traffic Division, Southwest Region, Department of Transportation, Federal Aviation Adm inistration, Fort Worth, T X 76193-0530, telephone (817) 222-5595.
SUPPLEMENTARY INFORMATION:HistoryOn November 24,1993, a proposal to amend part 71 of the Federal Aviation Regulations (14 CFR part 71) to modify the Class D airspace at Clinton, O K , was published in the Federal Register (58 FR 62056). The existing vertical lim it of the Class D airspace at Clinton-Sherman Airport is not sufficient for high performance m ilitary jet aircraft. This action is intended to increase the vertical lim it of the Class D airspace for all operations, and require two-way radio communications at the Clinton- Sherman Airport, Clinton, O K. |Interested persons were invited to participate in this rulemaking proceeding by. submitting written comments on the proposal to the FA A . No comments objecting to the proposal were received. Except for editorial changes, this amendment is the same as that proposed in the notice.The coordinates for this airspace docket are based on North American Datum 83. Class D airspace designations ¡are published in paragraph 5000 of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, which is incorporated by reference in 14 CFR71.1. The Class D airspace designation listed in this document w ill be published subsequently in the Order.

The RuleThis amendment to part 71 of the Federal Aviation Regulations (14 CFR part 71) modifies the Class D airspace at Clinton, O K, to increase the vertical lim it of the Class D airspace to contain all operations and require two-way radio communications at the Clinton- Sherman Airport, Clinton, OK.The FA A  has determined that this regulation only involves an established body of technical regulations that need frequent and routine amendments to keep them operationally current. It, therefore—(1) is not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule
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List of Subjects in 14 CFR Part 71Aviation safety, Incorporation by reference, Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Administration amends 14 CFR part 71 as follows:
PART 71— [AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Adm inistration Order 7400.9B, Airspace Designations and Reporting Points, dated Ju ly 18,1994, and effective September 16,1994, is amended as follows:Paragraph 5000: General
★  * * * itASW  OK D Clinton-Sherm an, O K [Revised]Clinton-Sherm an Airport, OK(lat. 35°20'23"N., long. 99°12'02"W.)Bums Flat VORTAC (lat. 35°14'13"N., long. 99°12'22"W.)That airspace extending upward from the surface to and including 4,500 feet M SL w ithin a 4.7-m ile radius of the Clinton- Sherman Airport and within 1.1 m iles each side o f the 003° radial of the Bums Flat VORTAC extending from the 4.7-m ile radius to 6.1 m iles south of the airport. This Class D airspace area is effective during specific dates and times established in advance by a Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory.
* *  *  *  *Helen Fabian Parke,
Manager, A ir Traffic D ivision, Southwest 
Region.[FR Doc. 94-20668 Filed 8-23-94; 8:45 am] 
BILLING CODE 4910-13-«]

14 CFR Part 71
[A irspace Docket No. 94-A N M -18]

Establishment of Class E Airspace; 
Leadville, CO
AGENCY: Federal Aviation Adm inistration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This action establishes Class E airspace at the Lake County Airport,

Leadville, Colorado. Establishment of a new instrument approach procedure requires controlled airspace for the procedure. Airspace reclassification, in effect as of September 16,1994, has discontinued use of the term “transition area,” replacing it with the designation “ Class E”  airspace. The Class E airspace w ill be depicted on aeronautical charts for pilot reference when the new approach procedures become effective. 
EFFECTIVE DATE: 0901 u .t.c. October 13, 1994.
FOR FURTHER INFORMATION CONTACT:Ted M elland, ANM -536, Federal Aviation Adm inistration, Docket No. 9 4 -A N M -1 8 ,1601 Lind Avenue SW ., Renton, W ashington 98055-4056; Telephone: (206) 227-2536. ,
SUPPLEMENTARY INFORMATION:

HistoryOn A pril 11,1994, the FA A  proposed to amend part 71 of the Federal Aviation Regulations (14 CFR part 71) to establish Class E airspace for the Lake County Airport, Leadville, Colorado (59 FR 17056; A pril 11,1994). Interested parties were invited to participate in the rulemaking process by submitting such written data, views, or arguments as they desired. No comments were received.Airspace reclassification, in effect as of September 16,1994, has discontinued use of the term “ transition area,” replacing it with the designation “ Class E airspace.”  Class E airspace designations, for airspace areas extending upward from 700 feet above the surface of the Earth, are published in Paragraph 6005 of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, w hich is incorporated by reference in 14 CFR71.1. The Class E airspace designation listed in this document w ill be published subsequently in the Order. The coordinates in this final rule are in North American Datum 83.The RuleThis amendment to part 71 of the Federal Aviation Regulations establishes Class E airspace at Leadville, Colorado.It w ill provide controlled airspace for a new instrument approach procedure at the Lake County Airport.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore, (1) is not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Polices and Procedures (44

FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of small entities under the criteria, of the Regulatory Flexibility A ct.
List of Subjects in 14 CFR Part 71Airspace, Incorporation by reference Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Administration amends 14 CFR part 71 as follows:
PART 71— [AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority: 49 U .S .C  app. 1348(a), 1354(a), 1510; E .O . 10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Adm inistration Order 7400.9B, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follows:Paragraph 6005 Class E airspace areas* extending upward from 700 feet or more above the surface of the earth
it * * it  itANM  CO E5 Leadville, CO [New]Lake County Airport, CO  (lat. 39°13'13,/N ., long. 106°18'58"W.) Leadville NDB CO(lat 39°1.3'29"N., long. 106°l8'55"W .)That airspace extending upward from 700 feet above the surface bounded by a line beginning at:lat. 39°30'00"N., long. 106°40'00"W.; to lat. 39°30'00"N., long. 105°58'00"W.; to lat. 39°57'00"N., long. 105°58'00"W.; to lat. 39°57/00"N ., long. 106°40'00"W.; to the point o f beginning.
* ★  it  it  itIssued in Seattle, Washington, on July 26, 1994.
Charles E. Davis,
Acting Manager, A ir Traffic D ivision, 
Northwest M ountain Region.[FR Doc. 94-20670 Filed 8-23-94; 8:45 am] 
BILUNG CODE 49K M 3-M
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14 CFR Part 71
[Airspace Docket No. 94-A N M -21]

Establishment of Class E Airspace 
Areas

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: F in a l ru le ; request fo r 
com m ents.

SUMMARY: This action establishes Class E airspace areas at Fort Lewis, Washington; Olym pia, Washington; Spokane, Washington; W alla W alla, Washington; Yakim a, Washington; Casper, Wyoming; and Cheyenne, Wyoming. Presently, these areas are designated as Class D airspace when the associated control tower is in  operation. However, controlled airspace to the surface is needed when the control towers located at these areas are closed. The intended effect of this action is to provide adequate Class E airspace for instrument flight rule (IFR) operations when these control towers are closed. 
DATES: Effective date—0901 U TC, October 13,1994.Comment date: Comments must be received before September 30,1994. 
ADDRESSES: Send comments on the rule in triplicate to: Manager, System Management Branch, A ir Traffic Division, ANM —530, Federal-Aviation Adm inistration, Docket No. 9 4-A N M -21,1601 Lind Avenue SW ., Renton, Washington, 98055-4056.The official docket may be examined in the O ffice of the Assistant Chief Counsel for the Northwest Mountain Region, Suite 570,1601 Lind Avenue SW ., Renton, W ashington, 98055-4056; telephone: (206) 227-2007.A n informal docket may also be examined during normal business hours at the address listed above.
FOR FURTHER INFORMATION CONTACT:Ted M elland, Airspace and Procedures Section, System Management Branch,Air Traffic D ivision, ANM -530 Federal Aviation Adm inistration, 1601 Lind Avenue SW ., Renton, W ashington, 98055-4056; telephone: (206) 227-2536.
SUPPLEMENTARY INFORMATION:

Request for Comments on the RuleAlthough this action is a final rule, and was not preceded by notice and public procedure, comments are invited on the rule. This rule w ill become effective on the date specified in the DATES section. However, after the review of any comments, and if  the FA A  finds that further changes are appropriate, it w ill initiate rulemaking proceedings to extend the effective date o f the rule or to amend the regulation.

Comments that provide the factual basis supporting the views and Suggestions presented are particularly helpful in evaluating the effects of the rule, and in determining whether additional rulemaking, is required. Comments are specifically invited on the overall regulatory, aeronautical, economic, environmental, and energy- related aspects o f the rule w hich might suggest the need to modify the rule.
The RuleThis amendment to part 71 of the Federal Aviation Regulations establishes Class E airspace areas at Fort Lew is, Washington; Olym pia, Washington; Spokane, Washington; W alla W alla, Washington; Yakim a, Washington; Casper, Wyoming; and Cheyenne, Wyoming. Currently, these areas are designated as Class D airspace when the associated control towers are in operation. The intended effect of this action is to provide adequate Class E airspace for IFR operations at these airports when these control towers are closed.As noted in the Airspace Reclassification Final Rule, published in the Federal Register on December 17, 1991, airspace at an airport with a part- time control tower should be designated as a Class D airspace area when the control tcfwer is in operation, and as a Class E airspace area when the control tower is closed (56 FR 65645).The coordinates for this airspace docket are based on North Am erican Datum 83. Class E airspace areas designated as surface areas for airports are published in  Paragraph 6002 o f FA A  Order 74Q0.9B dated July 18,1994, and effective September 16,1994, w hich is incorporated by reference in  14 CFR 71.1; The Class E airspace designations listed in this document w ill be published subsequently in the Order. Under the circumstances presented, the FA A  concludes that there is an immediate need to establish these Class E airspace areas in order to promote the safe and efficient handling of air traffic in these areas. Therefore, I find that notice and public procedures under 5 U .S .C . 553(b) are impracticable and contrary to the public interest.The FA A  has determined that this regulation only involves an established body o f technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) is not a “ significant regulatory action’' under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11304; February 26,1979); and (3) does not warrant preparation o f a

regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility A ct.List o f Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (Air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Adm inistration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for part 71 continues to read as follows:Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11. 69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Adm inistration Order 7400.9B, Airspace Designations and Reporting Points, dated Ju ly 18,1994, and effective September 16,1994, is amended as follows:Paragraph 6002 Class E airspace areas designated as surface areas for airports.* * * * *AN M  W A E2 Fort Lew is, W A [New]Fort Lew is, Gray A A F , W A (lat. 47°04'45"N, long. 122°34'53"W) McChord VORTAC (lat. 47°08'52"N, long. 122°28'30"W)That airspace extending upward from die surface w ithin a 4.3-m ile radius of Gray A A F , excluding the portions w ithin the Tacoma, McChord A FB, W A, Class D airspace area and the portion east o f a line 1.8 m iles west o f mid parallel to the M cChord VORTAC 182° radial. This class E airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/- Facility Directory.* * * * * 4AN M  W A E2 O lym pia, W A [New]Olym pia Airport, W A (lat 46°58'14"N, long. 122°54'11"W)That airspace extending upward from the surface w ithin a 4-m ile radius of the Olym pia Airport. This class E airspace is effective during the specific dates and times established in advance by Notice to Airmen. The effective date and time w ill thereafter be continuously published in the Airport Facility Directory.

* * * * *
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AN M  W A £2 Spokane Felts Field , W A [New]Spokane Felts F ield , W A Oat. 47°40'59"N, long. 117°19'21"W)That airspace extending upward from the surface w ithin a 4-m ile radius o f the Felts Field , excluding that airspace w ithin the Spokane International Airport, W A, Class C  airspace area. This class E airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/ Facility Directory.
* * * * *AN M  W A E2 W alla W alla, W A [New]W alla W alla Regional Airport, W A (lat. 46°05'40"N, long. 118°17'17"W)That airspace extending upward from the surface within a 4.3-m ile radius o f the W alla W alla Regional Airport. This class E airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory. * * * * *AN M  W A E2 Yakim a, W A [New]Yakim a A ir Term inal, W A (lat. 46°34'05"N, long. 120°32'38"W)That airspace extending upward from the surface w ithin a 4.2-m ile radius o f the Yakim a A ir Term inal. This class E airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and tim e w ill thereafter be continuously published in the Airport/Facility Directory.
* * * * *ANM  W Y E2 Casper, W Y [New]Casper, Natrona County International Airport, W Y(lat. 42°54'30"N, long. 106°27'49"W)That airspace extending upward from the surface w ithin a 4.3-m ile radius o f the Natrona county International Airport. This class E airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory. * * * * *AN M  W Y E2 Cheyenne, W Y [New]Cheyenne, Airport, W Y (lat. 41°09'21"N, long. 104°48'46"W) Cheyenne, ILS OM (lat. 41°08'48"N, long. 104°40'44"W)That airspace extending upward from the surface within a 5.6-m ile radius o f the Cheyenne Airport, and w ithin 1.8 miles each side o f the Cheyenne ILS localizer east course extending from the 5.6-m ile radius to the OM . This class E airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory. * * * * *

Issued in Seattle, W ashington on July 26, 1994.
Charles E. Davis,
Acting Manager, A ir  Traffic D ivision , 
Northwest M ountain Region.[FR Doc. 94-20671 Filed 8-23-94; 8:45 am] 
BILUNG COOE 4910-13-M

14CFR Part 71
[A irspace Docket No. 94-A N M -30]

Amendment to Class E Airspace; 
Ephrata, WA

AGENCY: Federal Aviation Adm inistration (FAA), D OT.
ACTION: Final rule.
SUMMARY: This action amends the Ephrata, Washington, Class E airspace. This action is necessary to correct an error in  the airspace description for the Ephrata M unicipal Airport, Ephrata, Washington.
EFFECTIVE DATE: 0901  U T C , O cto ber 13 , 
1994 .
FOR FURTHER INFORMATION CONTACT: James R iley, System Management Branch, AN M -530, Federal Aviation Adm inistration, Docket No. 94—ANM —30,1601 Lind Avenue SW ., Renton, W ashington, 98055-4056; telephone number: (206) 227-2537.
SUPPLEMENTARY INFORMATION:HistoryOn May 27,1994, the FA A  proposed to amend part 71 of Federal Aviation Regulations (14 CFR part 71) to amend the Ephrata, W ashington, Class E airspace area (59 FR 27512). A  review of the airspace description revealed an overlap o f airspace between Ephrata M unicipal Airport, W ashington, and Moses Lake, Grant County Airport, W ashington. This action corrects that error.The area w ill be depicted on aeronautical charts for pilot reference. Interested parties were invited to participate in the rulemaking proceeding by submitting written comments on the proposal. No comments were received. Airspace reclassification, in effect as of September 16,1994, has discontinued the use o f the term “ transition area,”  and airspace extending upward from 700 feet or more above the surface o f the earth is now Class E airspace. The coordinates for this airspace docket are based on North Am erican Datum 83. Class E airspace designations for airspace areas designated as a surface area for an airport are published in  Paragraph 6002 of FA A  Order 7400.9B dated Ju ly 18,1994, and effective

September 16,1994, which is incorporated by reference in 14 CFR71.1. The Class E airspace designation listed in this document w ill be published subsequently in the Order.The RuleThis amendment to part 71 of Federal Aviation Regulations amends Class E airspace at Ehprata, W ashington. The FA A  has determined that this regulation only involves an established body of technical regulations for w hich frequent and routine amendments are necessary to keep them operationally current. It, therefore, (1) is nof a “ significant regulatory action”  under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11034; February26,1979); and (3) does not warrant preparation o f a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility A ct.List o f Subjects in 14 CFR Part 71Airspace, Incorpora tionby reference, Navigation (air).Adoption o f the AmendmentIn consideration of the foregoing, the FA A  amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:

Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR , 1959- 1963 Com p., p . 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Adm inistration Order 74Q0.9B, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follows:
Paragraph 6002 Class E  airspace areas 

designated as a surface area fo r an 
airport

* ” * * * *

ANM WA E2 Ephrata, WA [Revised]Ephrata M unicipal Airport, W A (lat. 47°18,17"N, long. 119°30'49"W) Ephrata VORTAC(lat. 47°22,41"N, long. 119°25'26"W) W ithin the 4.4-m ile radius o f the Ephrata M unicipal Airport, and w ithin 2.7 m iles each side of the Ephrata VORTAC 043° and 233° radials extending from the 4.4-m ile radius to



Federal Register / V o l. 59, N o . 163 / W ednesday, A ugust 24, 1994 / R ules and Regulations 434517 m iles northeast o f the VORTAC, excluding the Moses Lake, W A Class D airspace area. This Class E airspace area is effective during specific dates and times established in advance by a Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Faciiity Directory. * * * * *Issued in Seattle, Washington, on July 26, 1994.
Charles Davis,
Acting Manager, A ir Traffic D ivision, 
Northwest Mountain Region.[FR Doc. 94-20672 Filed 8-23-94; 8:45 am] 
BILLING CODE 4910-13-M

14CFRPart71

[Airspace Docket No. 94-A N M -19]

Establishment of Class E Airspace, 
Various Locations in the FAA 
Northwest Mountain Region

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule; request for comments.
SUMMARY: This action establishes Class E2 airspace at Idaho Falls, Idaho; Mountain Home, Idaho; Pocatello, Idaho; Helena, Montana; M issoula, Montana; Eugene, Oregon; Medford, Oregon; Pendleton, Oregon; Portland- Hillsboro, Oregon and Salem , Oregon. Presently, these areas are designated as Class D airspace when the associated control tower is in operation. However, controlled airspace to the surface is needed when the control towers are closed.
DATES: Effective date; 0901 U TC, October 13,1994.Comment date: Comments must be received on or before October 1,1994. 
ADDRESSES: Send comments on the rule in triplicate to: Manager, System Management Branch, A ir Traffic Division, AN M -530, Federal Aviation Adm inistration, Docket 94-AN M -19, 1601 Lind A ve., S .W ., Renton, W A 98055-4056.The official docket may be examined in the O ffice of the Assistant Chief Counsel for the Northwest Mountain Region, Suite 570, Federal Aviation Adm inistration, 1601 Lind Avenue SW ., Renton, Washington, 98055-4056; telephone; (206) 227-2007.A n informal docket may also be examined during normal business hours at the address listed above.
FOR FURTHER INFORMATION CONTACT:Ted M elland, Airspace and Procedures Section, System Management Branch, Air Traffic Division, ANM -530, Federal Aviation Adm inistration, 1601 Lind

Avenue, SW ., Renton, Washington 98055-4056; Telephone (206) 227-2536. 
SUPPLEMENTARY INFORMATION:

Request for Comments on the RuleAlthough this action is a final rule, and was not preceded by notice and public procedure, comments are invited on the rule. This rule w ill become effective on the date specified in the 
“ DATES” section. However, after the review o f any comments, and if  the F A A  finds that further changes are appropriate, it w ill initiate rulem akin g proceedings to extend the effective date of the rule or to amend the regulation.Comments that provide the factual basis supporting the views and suggestions presented are particularly helpful in evaluating the effects of the rule, and in determining whether additional rulemaking is required. Comments are specifically invited on the overall regulatory, aeronautical, economic, environmental, and energy- related aspects of the rule which might suggest the need to modify the rule.
The RuleThis amendment of part 71 of the Federal Aviation Regulations establishes Class E2 airspace at Idaho Falls, Idaho; Mountain Home, Idaho; Pocatello,Idaho; Helena, Montana; M issoula, Montana; Eugene, Oregon; Medford, Oregon; Pendleton, Oregon; Portland- Hillsboro, Oregon and Salem , Oregon. Currently, this airspace is designated as Class D when the associated control tower is in operation. Nevertheless, controlled airspace to the surface is needed for IFR operations at these locations when the control towers are closed.As noted in the Airspace Reclassification Final Rule, published in the Federal Register on December 17, 1991, airspace at an airport with a part- time control tower should be designated as a Class D airspace area when the control tower is in operation, and as a Class E airspace area when the control tower is closed (56 FR 65645).The coordinates for this airspace docket are based on North American Datum 83. Class E airspace areas designated as surface areas for airports are published in Paragraph 6002 of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, which is incorporated by reference in 14 CFR71.1. The Class E airspace designations listed in this document w ill be published subsequently in the Order. Under the circumstances presented, the FA A  concludes that there is an immediate need to establish these Class E airspace areas in order to promote the safe and efficient handling o f air traffic

in these areas. Therefore, I find that notice and public procedures under 5 U .S .C . 5330>) are impracticable and contrary to the public interest The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally - current. Therefore, this regulation—(1) is not a “ significant regulatory action”  under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation o f a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number o f sm all entities under the criteria of tha Regulatory Flexibility A c tList of Subjects in 14 CFR part 71Airspace, Incorporation by reference, Navigation (air).
Adoption o f the AmendmentIn consideration o f the foregoing, the Federal Aviation Administration amends 14 CFR part 71, as follows:
PART 71—{AMENDED]1. The authority citation for part 71 continues to read as follows:Authority: 49 U .S .C . app. 1348(a). 1394(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR , 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 o f the Federal Aviation Adm inistration Order 7400.9B, Airspace Designation and Reporting P o in ts, dated July 18,1994, and effective September16,1994, is amended as follows: Paragraph 6002 Class E airspace areasdesignated as surface area for airports * * * * *
ANM ID  E2 Idaho Falls, ID [New]Idaho Falls. Fanning Field, ID (lat. 43°30'59"N, long. 112°04'05"W)That airspace extending upward from the surface within a 5.4-m ile radius o f Fanning Field . This Class E2 airspace is effective during the specific dates and times established in advance by Notice to A ir m a n, The effective date and time w ill thereafter be continuously published in the Airport/ Facility Directory.
* * * * *

ANM ID E2 Mountain Home, ID (New] Mountain Home A FB, ID (lat. 43°02'37"N, long. 115°52'21"W)
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That airspace extending upward from the surface w ithin a 5.9-m ile radius of the Mountain Home A FB. This Class E2 airspace is effective during the specific dates and times established in advance by Notice to Airmen. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory.

* * * * *ANM  ID E2 Pocatello, ID [New]Pocatello Regional Airport, ID (lat. 42°28'55"N, long. 112°35'42"W)That airspace extending upward from the surface w ithin a 4.5-m ile radius of the Pocatello Regional Airport. This Class E2 airspace is effective during the specific dates and times established in advance by Notice to Airmen. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory.
* * * it  itANM  M T E2 H elena, M T [New]Helena Regional Airport, MT (lat. 46°36'25"N, long. 111°58'58"W)Helena VORTAC(lat. 46°36'25"N, long. lll°57'12"W )That airspace extending upward from the surface witnin a 4.4-m ile radius of the Helena regional Airport, and within 2.2 miles each side of the Helena VORTAC 102° radial extending from the 4.4-m ile radius to 4 miles east of the VORTAC, and within 0.9 mile each side of the 4.4-m ile radius to 7 miles west of the VORTAC, This Class E2 airspace is effective during the specific dates and times established in advance by Notice to Airmen. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory.
it  it  it  it *ANM  M T E2 M issoula, M T [New]Missoula International Airport, MT (lat. 46°54'59"N, long. 114°05'26"W)That airspace extending upward from the surface within a 4.4-m ile radius o f the Missoula International Airport. This Class E2 airspace is effective dining the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory,
it  it  it  it  ftANM  OR E2 Eugene, O R  [New]Eugene, Mahlon Sweet Field Airport, OR (lat. 44°07'18"N, long. 123°13'07"W)That airspace extending upward from the surface within a 4.6-m ile radius of the Mahlon Sweet Field Airport. This Class E2 airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory * * * * *ANM  OR E2 M edford, O R  [New]Medford-Jackson County Airport, OR (lat. 42°22'20"N, long. 122°52'21"W)That airspace extending upward from the surface within a 4.1-m ile radius of the

Medford-Jackson County Airport. This Glass E2 airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter, be continuously published in the Airport/Facility Directory. * * * * *ANM  OR E2 Pendleton, O R [New]Pendleton M unicipal Airport, OR (lat. 45°21'42"N, long. 118°50'29"W) Pendleton VORTAC (lat. 45°41'54"N, long. 118°56,19"W)That airspace extending upward from the surface w ithin a 4.2-m ile radius of the Pendleton M unicipal Airport, and w ithin 1.8 miles each side of the Pendleton VORTAC 273° radial extending from the 4.2-mile radius to 1.8 m iles west o f the VORTAC. This Class E2 airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory.
* * * * *AN M  O R E2 Portland-Hillsboro, O R  [New] Portland-Hillsboro Airport, OR (lat. 45632'25"N, long. 122°56'59"W)That airspace extending upward from the surface within a 4.2-m ile radius o f the Portland-Hillsboro Airport. This Class E2 airspace is effective during the specific dates and times established in advance by Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory.
* * * * *ANM  O R E2 Salem , O R  [New]Salem , McNary Field , OR (lat. 44°54'34"N, long. 123°OOW'W) ' That airspace extending upward from the surface w ithin a 4-mile radius of McNary Field. This Class E2 airspace is effective during the specific dates and times established in advance by Notice to Airmen. The effective date and time w ill thereafter be continuously published in the Airport/ Facility Directory.
* * * * *Issued in Seattle, Washington on August 15,1994.'Daniel A . Boyle.
Acting Manager, A ir Taffic D ivision,[FR Doc. 94-20798 Filed 8-23-94; 8:45 am] 
BILUNG CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-A N M -38]

Establishment of Class E Airspace 
Areas

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule, request for comments.
SUMMARY: This action establishes Class E airspace areas at the Walker Field,

Colorado; Pueblo Memorial Airport, Colorado; Casper, Natrona County International Airport, Wyoming; and Cheyenne Airport, Wyoming. Presently, these areas are designated as Class D airspace when the associated Control tower is in operation. However, controlled airspace to the surface is needed when the control towers located at these areas are closed. The intended effect of this action is to provide adequate Class E airspace for instrument flight rule (IFR) operations when these control towers are closed.
DATES: Effective date—0901 U TC, October 13,1994.

Comment date: Comments must be received on or before September 15, 1994.
ADDRESSES: Send comments on the rule in triplicate to: Manager, System Management Branch, A ir Traffic Division, AN M -530, Federal Aviation Adm inistration, Docket No. 94-A N M -38,1601 Lind Avenue, SW ., Renton, Washington, 98055-4056.The official docket may be examined at the Office of the Assistant Chief Counsel for the Northwest Mountain Region, Suite 570,1601 Lind Avenue, SW „ Renton, Washington 98055-4056; telephone: (206) 227-2007.An informal docket may also be examined during normal business hours at the address listed above.
FOR FURTHER INFORMATION CONTACT: Ted M elland, AN M -536, Airspace and Procedures Section, System Management Branch, A ir Traffic Division, AN M -530, Federal Aviation Adm inistration, 1601 Lind Avenue,SW ., Renton, Washington 98055-4056; telephone: (206) 227-2536.
SUPPLEMENTARY INFORMATION:

Request for Comments on the RuleAlthough this action is a final rule, and was not preceded by notice and public procedure, comments are invited on the rule. This rule w ill become effective on the date specified in the 
DATES section. However, after the review of any comments, and if  the FA A  finds that further changes are appropriate, it w ill initiate rulemaking proceedings to extend the effective date of the rule or to amend the regulation.Comments that provide the factual basis supporting the views and suggestions presented are particularly helpful in evaluating the effects of the rule, and in determining whether additional rulemaking is required. Comments are specifically invited on the overall regulatory, aeronautical, economic, environmental, and energy- related aspects of the rule which might suggest the need to modify the rule.
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The RuleThis amendment to part 71 of the Federal Aviation Regulations establishes Class E airspace areas at Grand Junction, Walker Field , Colorado; Pueblo Memorial Airport, Colorado; Casper, Natrona County International Airport, Wyoming; and Cheyenne Airport, Wyoming. Currently, these areas are designated as Class D airspace when the associated control towers are in operation. The intended effect o f this action is to provide adequate Class E airspace for IFR operations at these airports when the control towers are closed.As noted in the Airspace Reclassification Final Rule, published in the Federal Register on December 17, 1991, airspace at an airport with a part- time control tower should be designated as a Class D airspace area when the control tower is in operation, and as a Class E airspace area when the control tower is closed. {56 FR 65645.)The coordinates for this airspace docket are based on North American Datum 83. Class E airspace designated as surface areas for airports are published in Paragraph 6002 o f FA A  Order 7400.9B, dated July 18,1994, and effective September 16,1994, which is incorporated by reference in 14 CFR 71.1. The Class E airspace designations listed in this document w ill be published subsequently in  the Order. Under the circumstances presented, the FAA concludes that there is an immediate need to establish these Class E airspace areas in order to promote the safe and efficient handling o f air traffic in these areas. Therefore, I find that notice and public procedures under 5 U .S.C. 553(b) are im practicable and contrary to the public interest.The FA A  has determined that this regulation only involves an established body o f technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) is not a “significant regulatory action”  under Executive Order 12866; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures {44 FR 11034; February 26,1979); and (3) does not warrant preparation o f a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air fraffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number o f sm all entities mider the criteria o f the Regulatory Flexibility A c t

List o f Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).Adoption o f the AmendmentIn consideration o f the foregoing, the Federal Aviation Adm inistration amends 14 CFR part 71 as follows;
PART 71—{AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority: 49 U .3 .C . app. 1348(a). 1354(a), 1510; E.O  10854, 24 FR 9565,3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(b); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Adm inistration Order 7400.9B, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follows:
Paragraph 6002 C la ss E  airspace areas 
designated as a surface area fo r an airport * * * * *
ANM CO E2 Grand Junction, CO [New]Grand Junction, W alker Field, C O  *(lat. 39°07'21"N, long. 108°3l'36"W)That airspace extending upward from the surface w ithin a  4.7 m ile-radius o f Walker Field. This Class E  airspace area «hail be effective during the specific dates and times established in  advance by Notice to Airm en. The effective date and tim e w ill thereafter be continuously published in the Airport/ Facility Directory.* * * * *A N M C O E 2  Pueblo, C O  (New)Pueblo Memorial Airport, CO (la t 38°17'21~N, long. 104*29'48”W)That airspace extending upward from the surface within a 5.6-m ile radius o f the Pueblo Memorial Airport. This Class E airspace area is effective during the specific dates and times established in advance by a Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory.
* * * * *
ANM WYE2 Casper, WY (New)Casper, Natrona County International Airport, W Y(lat 46°54'59"N, long. 114°05'26"W)That airspace extending upward from the surface within a 4.3-m ile radius of the Natrona County International Airport. This Class E airspace area is effective during the specific dates and times established in advance by a Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory. * * * * *
ANM WY E2 Cheyenne, WY [New]Cheyenne, Airport, W Y

(lat. 41*09'21"N, long. 104°48'46"W) Cheyenne ILS OM  (lat. 41°08'48"N, lon g 104°40'44"W)That airspace extending upward from the surface w ithin a 5.6-m ile radius of the Cheyenne Airport, and w ithin 1.8 miles each side of the Cheyenne ILS localizer east course extending from the 5.6-m ile radius to the OM . This Class E airspace area is effective during the specific dates and times established in  advance by a Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory. * * * * *Issued in Seattle, W ashington, on August 9 1994.Temple H . Johnson, Jr.,
Manager, A ir Traffic D ivision , Northwest 
Mountain Region.(FR Doc. 94-20797 Filed 8-27-94; 8:45 am] 
BILLING GODE 4«tO-13~M

14 CFR Part 71
[Airspace Docket N o. 94-A N M -28]

Amendment to Class E Airspace; 
Spokane, WA

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION; Final ru le .

SUMMARY: This rule amends the Spokane, W ashington, Class E airspace. This action is necessary to provide controlled airspace for arriving and departing aircraft transitioning between the en route and terminal areas in eastern W ashington. Airspace reclassification, in  effect as of September 16,1993, has discontinued the use of the term “ transition area,” replacing it with the designation “Class E airspace.”  The area w ill be depicted on aeronautical charts.
EFFECTIVE O AT!: 0901 U TC, October 13. 1994.
FOR FURTHER INFORMATION CONTACT: Ted M elland, System Management Branch, ANM -530, Federal Aviation Adm inistration, 1601 Lind Avenue SW „ Renton, W ashington 98055-4056; telephone num ber (206) 227-2536.
SUPPLEMENTARY INFORMATION:HistoryOn May 27,1994 the FA A  proposed to amend the Spokane, Washington, Class E airspace (59 FR 27513). No comments were received with regard to that notice. However, a portion of the Spokane Class E airspace was inadvertently omitted because the updated reference data on the Spokane Class E airspace had not then been published. Except for restoring the portion which had been omitted, this
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The RuleThis amendment to part 71 of the Federal Aviation Regulations amends the Class E airspace at Spokane, Washington. It w ill provide additional controlled airspace to accommodate arrival/departure aircraft transitioning between the en route and terminal areas in eastern W ashington. Airspace reclassification, in effect as of September 16,1993, has discontinued the use of the term “transition area,” and airspace extending upward from 700 feet or more above the surface of the earth is now Class E airspace. The area w ill be depicted on aeronautical charts for pilot reference. The coordinates for this airspace docket are based on North American Datum 83. Class E airspace areas extending upward from 700 feet or more above the surface of the earth are published in Paragraph 6005 of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, w hich is incorporated by reference in 14 CFR71.1. The Class E airspace designation listed in this document w ill be published subsequently in the Order.The FA A  has determined that this proposed regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore, (1) is not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of sm all entities under the criteria of the Regulatory Flexibility A ct.
List of Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Administration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:

Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .O . 10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
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§71.1 [Amended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Administration Order 7400.9B, Airspace Designations and Reporting Points; dated July 18,1994, and effective September 16,1994, is amended as follows:
Paragraph 6005 Class E  airspace areas 
extending upward from  700 feet or more 
above the surface o f the earth
it  it  it  it  itANM  W A E5 Spokane, W A [Revised] Spokane International Airport, W A (lat. 47°37'12"N, long. 117°32'02"W) Fairchild A FB, W A (lat. 47°36'54"N, long. 117°39'29"W) Spokane VORTAC (lat. 47°33'54"N, long. 117°37'37"W)M ullan Pass VOR/DME (lat. 47°27'25"N, long. 115°38'46"W)That airspace extending upward from 700 feet above the surface bounded on the north by a line beginning at lat. 47°50'00"N, long. 118<>00'04"W, extending to lat. 47°50'00"N, long. 117°30/04"W , to lat. 47°58'0O"N, long. 117°16'04"W, to lat. 47°51'00"N, long. 117°08'04"W, to lat. 47°56'00"N, long. 116°47'04"W, to lat. 47°44'00"N, long. 116°41'04"W, to lat. 47°31'10"N, long. 116°44'50"W, to lat. 47°31'50"N, long. 116°56'50"W, to lat. 47°40'40"N, long. 116°56'50"W, to lat. 47°37'00"N, long. 117°12'50"W, to lat. 47°28'00"N, long. 117°16'04"W, to lat. 47°17'00"N, long. 117°47'04"W, to lat. 47°26'00"N, long. 118°00,04"W , thence to the point of beginning; that airspace extending upward from 1,200 feet above the surface w ithin 45.3 m ile radius of Fairchild A FB, excluding that portion southeast o f Spokane bounded on the north by the 33.1-mile radius of the Fairchild AFB, on the northeast by a line 4 m iles south o f and parallel to the Spokane V O R T A C 107° radial, on the southeast by the 45.3-mile radius of the Fairchild A FB, on the southwest by a line parallel to and 8.7 m iles northeast o f V-253; that airspace south o f Spokane extending from the 45.3-mile radius bounded on the east by a line parallel to and 8.7 m iles east of V -253, on the south V-536, on the west by the east edge o f V-444; that airspace southeast o f Spokane extending upward from 6,000 feet M SL, bounded on the north by the 33.1-mile radius o f Fairchild A FB, on the northeast by a line 4 m iles south o f and parallel to the Spokane VORTAC 107° radial, on the southeast by the 45-3 m ile radius of the Fairchild A FB, on the southwest by a line parallel to and 8.7 m iles northeast o f V-253; that airspace southeast of Spokane extending upward from 7,000 feet M SL bounded on the northwest by the 45.3 m iles radius, on the north by a line 4 miles south o f and parallel to the M ullan Pass VOR/DME 260° radial, on the southeast by the north edge of V-536 and on the southwest by a line parallel to and 8.7 miles northeast o f V-253; excluding the Pullm an, W A, Class E airspace area.

it  ■ \it' i t ■

Issued in Seattle, W ashington, on August 9, 1994.
Temple H. Johnson, Jr.,
Manager, A ir Traffic D ivision, Northwest 
Mountain Region.[FR Doc. 94-20796 Filed 8-23-94; 8:45 amj 
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-A G L-20]

Establishment of Class E Airspace; St 
James, MN

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This action establishes Class E airspace at St. James M unicipal Airport, St. James, M N, to accommodate a Nondirectional Beacon (NDB),Runway 32. Controlled airspace extending upward from 700 to 1,200 feet above ground level (AGL) is needed for aircraft executing the approach. The intended effect of this action is to provide segregation of aircraft using instrument approach procedures in instrument conditions from other aircraft operating in visual weather conditions.
EFFECTIVE DATE: 0901 U TC, December 8, 1994. . i
FOR FURTHER INFORMATION CONTACT: 1Jeffrey L. Griffith, Air Traffic Division, ] j System Management Branch, AGL-530, i Federal Aviation Adm inistration, 2300 *East Devon Avenue, Des Plaines, Illinois i 60018, telephone (708) 294-7568. U
SUPPLEMENTARY INFORMATION:

HistoryOn W ednesday, June 22,1994, the FAA proposed to amend part 71 of the Federal Aviation Regulations (14 CFR part 71) to establish Class E airspace at j St. James M unicipal Airport, St. James, M N, to accommodate a Nondirectional Beacon (NDB), Runway 32 (59 FR 32146). The proposal was to add controlled airspace extending from 700 feet to 1,200 feet A G L to contain Instrument Flight Rules (IFR) operations in controlled airspace during portions of the terminal operation and w hile transiting between the enroute and terminal environments. Interested parties were invited to participate in this rulemaking proceeding by submitting written comments on the proposal to the FA A . No comments objecting to the proposal were received.The coordinates for this airspace docket are based on North American Datum 83. Class E airspace designations are published in Paragraph 6005 of FAA
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Federal Register / V o l. 59, No- 163 / W ednesday, A u gu st 24, 1994 / R ules and R egulations 43455Order 7400.9B dated July 18,1994, and effective September 16,1994, which is incorporated by reference ip  14 CFR71.1. The Class E airspace designation listed in this document w ill be published subsequently in the Order.The RuleThis amendment to part 71 of the Federal Aviation Regulations establishes Class E airspace at St. James M unicipal Airport, St. James, M N , to accommodate a Nondirectional Beacon (NDB),Runway 32. Controlled airspace extending from 700 to 1,200 feet A GL is needed for aircraft executing the approach.Aeronautical maps and charts w ill reflect the defined area which w ill enable pilots to circumnavigate the area in order to com ply with applicable visual flight rule requirements.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) is not a “significant regulatory action”  under Executive Order 12866; (2) is not a “significant rule”  under DOT Regulatory Policies and Procedures (44 F R 11034; February 26,1979); and (3) does not warrant preparation o f a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of sm all entities under the criteria of the Regulatory Flexibility A ct.List o f Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Adm inistration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Administration Order 7400.9B, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follows:

Paragraph 6005 Class E airspace areas 
listed below extend upward from 700feet or 
more above the surface 
* . * * * *
AGL MN E5 St. James, MN [New]S t  James M unicipal Airport, MN (lat. 43°59'04"N„ long. 94°33'23"W.)That airspace extending upward from 700 feet above the surface w ithin a 6.2-m ile radius of the St. James M unicipal Airport and within 2.5 miles each side o f the 164° bearing from the airport extending from the 6.2-mile radius to 7 miles southeast o f the airport.
* *  *  *  *Issued in Des Plaines, Illinois on August11,1994.
Roger Wall,
Manager, Air Traffic Division.(FR Doc. 94-20795 Filed 8-23-94; 8:45 ami 
BILLING CODE 4910-13-M

14 CFR Part 71
[A irspace Docket No. 94-A S O -13]

Establishment of Class E Airspace; 
Concord, NC
AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This action establishes Class E airspace at Concord, N C  Two Very High Frequency Om nidirectional Range/ Distance Measuring Equipment (VOR/ DME) Standard Instrument Approach Procedures (SIAPs) have been developed for the Concord Regional Airport. Controlled airspace extending upward from 700 feet above the surface (AGL) is needed for instrument flight rules (IFR) operations at the airport.This action is intended to provide adequate Class E airspace for IFR operations at Concord, N C.
EFFECTIVE DATE: 0901 U .T .C . September27,1994,
FOR FURTHER INFORMATION CONTACT: Robert L. Shipp, Jr ., Airspace Section, System Management Branch, A ir Traffic Division, Federal Aviation Adm inistration, P .O . Box 20636,Atlanta, Georgia 30320; telephone (404) 305-5591.
SUPPLEMENTARY INFORMATION:

HistoryOn July 28,1994, a proposal to amend part 71 o f the Federal Aviation Regulations (14 CFR part 71) to establish Class E airspace at Concord, North Carolina, was published in the Federal 
Register (59 FR 38386). The intended effect o f this proposal is to provide adequate Class E airspace for IFR operators executing the VOR/DME approaches at Concord Regional

Airport. Interested parties were invited to participate in this rulemaking proceeding by submitting written comments on the proposal to the FA A . No comments relating to this Class E airspace proposal were received. The coordinates for this airspace docket áre based on North American Datum 83. Designations for Class E airspace extending upward from 700 feet or more above the surface are published in Paragraph 6005 of FA A  Order 7400.9B dated July 18,1994 and effective September 16,1994, w hich is incorporated by reference in 14 CFR71.1. The Class E airspace designation listed in this document Will be published subsequently in the Order.
The RuleThis amendment to part 71 of the Federal Aviation Regulations establishes Class E airspace at Concord, N C, to accommodate two (2) VOR/DME SIAPs to Concprd Regional Airport. Controlled airspace extending upward from 700 feet to 1200 feet A G L is needed for EFR operators executing the developed SIAPs.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore, (1) is not a “ significant regulatory action”  under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ilj only affect air traffic procedures and air navigation, it is certified that this rule, when promulgated, w ill not have a significant economic impact on a substantial number of sm all entities under the criteria of the Regulatory Flexibility Act.

List o f Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Adm inistration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR , 1959- 1963 Com p., p. 389; 49 U .S .C  106(g); 14 CFR11.69.
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§71.1  [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Adm inistration Order 7400.9B, 1994, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follow s:
Para. 6005 Class E  airspace areas extending 
upward from  700 feet or m ore above the 
surface o f the earth. * * * * *A SO  N C E5 Concord, N C [New]Concord Regional Airport, NC (lat. 35°23'07"N, long. 80°42'35"^)That airspace extending upward from 700 feet above the surface w ithin a 6.5-mile radius o f the Concord Regional Airport. * * * * *Issued in College Park, Georgia, on August15,1994.
Michael J. Powderly,
Acting Manager, A ir  Traffic D ivision, 
Southern Region.[FR Doc. 94-20793 Filed 0-23-94; 8:45 am] 
BILLING CODE 4SKM 3-M

14 CFR Part 71
[A irspace Docket No. 94-A N M -36]

Modification of Class O Airspace; 
Colorado Springs USAF Academy 
Airstrip, CO
AGENCY: Federal Aviation ■ Adm inistration (FAA), DOT.
ACTION: Final rule; request for comments.
SUMMARY: This action m odifies the Class D airspace area at the Colorado Springs U SA F Academy Airstrip, Colorado, by amending the area’s effective hours to coincide with the associated control tower’s hours of operation. The intended effect of this action is to clarify when two-way radio communication with the air traffic control tower is required.
DATES: Effective date—0901 U TC, October 13,1994. Comment date: Comments must be received on or before October 6,1994.
ADDRESSES: Send comments on the rule in triplicate to: Manager, System Management Branch, A ir Traffic Division, AN M -530, Federal Aviation Adm inistration, Docket No. 94—ANM —36,1601 Lind Avenue SW ., Renton, Washington 98055-4056.The official docket may be examined in the O ffice o f the Assistant Chief Counsel for the Northwest Mountain Region, Suite 570,1601 Lind Avenue SW ., Renton, Washington 98055-4056; telephone: (206) 227-2007.

An informal docket may also be examined during normal business hours at the address listed above.
FOR FURTHER INFORMATION CONTACT: Ted M elland, Airspace and Procedures Section, System Management Branch, A ir Traffic D ivision, AN M -530, Federal Aviation Adm inistration, 1601 Lind Avenue SW ., Renton, Washington 98055-4056; telephone: (206) 227-2536.
SUPPLEMENTARY INFORMATION:

Request for Comments on the RuleAlthough this action is a final rule, and was not preceded by notice and public procedure, comments are invited on the rule. This rule w ill become effective on the date specified in the 
DATES section. However, after the review of any comments, and i f  the FA A  finds that further changes are appropriate, it w ill initiate rulemaking proceedings to amend the regulation, or extend the effective date o f the rule.Comments that provide the factual basis supporting the views and suggestions presented are particularly helpful in evaluating the effects of the rule, and in determining whether additional rulemaking is required. Comments are specifically invited on the overall regulatory, aeronautical, economic, environmental, and energy- related aspects o f the rule w hich might suggest the need to m odify the rule.
The RuleThis amendment to part 71 of the Federal Aviation Regulations (14 CFR part 71) modifies the Class D airspace area at the U .S . A ir Force Academ y, Colorado, by amending the area’s effective hours to coincide with the associated control tower’s horns of operation. Prior to Airspace Reclassification, an airport traffic area (ATA) and a control zone (CZ) existed at this airport. However, Airspace Reclassification, effective September 16, 1994, discontinued the use of the terms “ airport traffic area”  and “ control zone/’ replacing them with the designation “ Class D airspace.”  The former C Z  was continuous, while the former A T A  was contingent upon the operation of the air traffic control tower. The consolidation of the A T A  and CZ into a single Class D airspace designation makes it necessary to m odify the effective hours of the Class D airspace to coincide w ith the control tower’s hours of operation. The intended effect o f this action is to clarify when two-way radio communication with this air traffic control tower is required.The coordinates for this airspace docket are based on North Am erican

Datum 83. Class D airspace designations are published in Paragraph 5000 of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, which is incorporated by reference in  14 CFR71.1. The Class D airspace designations listed in this document w ill be published subsequently in  the Order. Under the circumstances presented, the FA A  concludes that there is an immediate need to m odify this Class D airspace area in order to promote the safe and efficient handling of air traffic in this area. Therefore, I find that notice and public procedures under 5 U .S .C . 553(b) are impracticable and contrary to the public interest.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) is not a “ significant regulatory action”  under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of «n ail entities under the criteria of the Regulatory Flexibility A ct.
List of Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Adm inistration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation o f 14 CFR part 71 continues to read as follows:

Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Administration Order 7400.9B, Airspace Designations and Reporting Points, dated Ju ly 18,1994, and effective September 16,1994, is amended as follows:
Paragraph 5000 General * * * * *
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ANM CO D Colorado Springs USAF 
Academy, CO {Revised]Colorado Springs U SA F Academy Airstrip, CO(Lat. 38°58'11" N ., long. 104°48'47" W.) That airspace extending upward from the surface to and including 8,600 feet MSL within a 3-mile radius of the U SA F Academ y Airstrip, excluding that airspace w ithin the Colorado Springs, C O , Class C  airspace area. This Class D airspace area is effective during the specific dates and times established in advance by a Notice to Airm en. The effective date and time w ill thereafter be continuously published in the Airport/Facility Directory.* * * * *Issued in Seattle, Washington, on July 22, 1994.
Charles Davis,
Acting Manager, A ir Traffic D ivision, 
Northwest M ountain Region.[FR Doc. 94-20659 Filed 8-23-94; 8:45 am] 
BILLING CODE 4910-1S-M

14 CFR Part 71

[Airspace Docket No. 94-A S O -6]

Establishment of Class D Airspace: 
Robins AFB, GA, Amendment of Class D Airspace and Establishment of Class 
E Airspace: Middle Georgia Regional 
Airport, Macon, GAAGENCY: Federal Aviation Administration (FAA), DOT.ACTION: Final rule.SUMMARY: This action establishes a new and separate Class D airspace at Robins AFB, Georgia. Robins AFB has a fu ll time air traffic control tower. This action amends the Class D airspace at Middle Georgia Regional Airport,Macon, Georgia, by removing Robins AFB from the M acon, Georgia, Class D description. This action also establishes Class E airspace at M iddle Georgia Regional Airport, M acon, Georgia, when the associated control tower is closed. The intent o f this action is to clarify when two-way communication with these air traffic control towers is required and to provide .adequate Class E airspace for instrument approach procedures when the M iddle Georgia ¡Regional Airport control tower is closed.

SUPPLEMENTARY INFORMATION:HistoryOn June 6,1994, the FA A  proposed to -amend part 71 of the Federal Aviation Regulations (14 CFR part 71) to establish a new independent Class D airspace at Robins A FB , Georgia, (59 FR 29214). Additionally, the FA A  is amending Class D airspace and establishing Class E airspace at the M iddle Georgia Regional Airport, M acon, Georgia. Prior to Airspace Reclassification, an Airport Traffic Area (ATA) and a control zone existed at these airports. However, Airspace Reclassification, effective September 16,1994, discontinued the use o f the terms “ airport traffic area” and “ control zone,”  replacing them with the designation “ Class D airspace” . Robins AFB was incorporated in the Class D airspace for M iddle Georgia Regional Airport, M acon, Georgia.Robins AFB has a fu ll time control tower. However, the Macon Radar Approach Control/Tower, which controls aircraft for the M iddle Georgia Regional Airport, is part time. This action amends the Class D airspace at M iddle Georgia Regional Airport by removing Robins AFB from the M acon, Georgia, Class D airspace and designation. This action also establishes Class E surface airspace at the M iddle Georgia Regional Airport, Macon, Georgia, to provide adequate controlled airspace for instrument approach procedures when the Macon Radar Approach Control/Tower is closed. Interested parties were invited to participate in this rulemaking proceeding by submitting written comments on the proposal to the FA A .No comments objecting to the proposal were received.The coordinates for this airspace docket are based on North American Datum 83. This amendment is the same as that proposed in the notice.Designations for Class D and Class E airspace respectively are published in Paragraphs 5000, and 6002 of FAA Order 7400.9B dated July 18,1994, and effective September 16,1994. The Class D and Class E airspace designations listed in this document w ill be published subsequently in the Order.
The RuleEFFECTIVE DATE: 0901 U .T .C ., October13,1994.

EOR FURTHER INFORMATION CONTACT:Robert L. Shipp, Jr ., Airspace Section, System Management Branch, A ir Traffic ^vision, Federal Aviation Administration, P .O . Box 20636,Atlanta, Georgia 30320; telephone (404) ’05-5591.

This amendment to part 71 of the Federal Aviation Regulations establishes Class D airspace at Robins A FB , Georgia and amends Class D airspace at M iddle Georgia Regional Airport, Macon, Georgia. This amendment also establishes Class E2 surface airspace at M iddle Georgia Regional Airport,M acon, Georgia, when the associated control tower is closed. The Class D and

E airspace designation listed in this document w ill be published subsequently in  the Order.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore, (1)1$ not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation o f a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility A ct.
List of Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).
Adoption o f the AmendmentIn consideration of the foregoing, the Federal Aviation Adm inistration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR Part 71 continues to read as follows:

Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .O .10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Adm inistration Order 7400.9B, Airspace Designations and Reporting Points, dated Ju ly 18,1994, and effective September 16,1994, is amended as follows:
Para 5000 Class D  Airspace * * * * *

A SO GA D Robins AFB, Georgia [New] Robins A FB , Georgia (Lat 32°38'25" N , long. 83°35'31" W)That airspace extending upward from the surface to and including 2,900 feet M SL w ithin a 5.5-m ile radius o f Robins A FB, excluding the portion north o f a line connecting the 2 points o f intersection w ithin a 4.1-m ile radius circle centered on the M iddle Georgia Regional Airport, M acon, Georgia.
*  *  *  *  *

ASO GA D MACON, GA [Revised]M acon, M iddle Georgia Regional Airport, GA
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(Lat. 32°41'34" N , long. 83°38'57" W) Robins AFB, G A(Lat. 32°38'25" N , long. 83°35'31" W)That airspace extending upward from the surface to and including 2,900 feet M SL w ithin a 4.1-m ile radius o f M iddle Georgia Regional Airport, excluding the portion south o f a line connecting the 2 points of intersection w ithin a 5.5-m ile radius circle centered on the Robins AFB Airport. This Class D airspace area is effective during the specific days and times established in advance by a Notice to Airm en. The effective date and times w ill thereafter be continuously published in the Airport/ Facility Directory.

* * ★  A ft

Para 6002 Class E  airspace designated as 
an extension to a Class D  surface area
it  it  it  it  ft

ASO GA E2 Macon, GA [New]M acon, M iddle Georgia Regional Airport, G A  (Lat. 32°41'34" N , long. 83°38'57" W) Robins A FB, G A(Lat. 32°38'25" N , long. 83°35'31" W)That airspace extending upward from the surface w ithin 4.1-m ile radius o f M iddle Georgia Regional Airport, excluding the portion south of a line connecting the 2 points of intersection w ithin a 5.5-mile radius circle centered on the Robins AFB Airport. The Class E airspace area is effective during the specific days and times established in advance by a Notice to Airm en. The effective days and times w ill thereafter be continuously published in the Airport/Facility Directory.
it  it * * *Issued in College Park, Georgia, on July 28, 1994.
Walter E. Denley,
Acting Manager, A ir Traffic D ivision, 
Southern Region.[FR Doc. 94-20666 Filed 8-23-94; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 71 ^
[Airspace Docket No. 94-A G L -8 ]

Alteration of VOR Federal Airway V -2
AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This action amends the airspace designation for Federal Airway V -2  in the vicinity of Buffalo, N Y. In the airspace designation, the “ Aylmer 087°” radial is changed to the “ Aylm er 086°“ radial to correct a typographic error. 
EFFECTIVE DATE: 0901 u .t.c ., October 13, 1994.
FOR FURTHER INFORMATION CONTACT: Patricia P. Crawford, Airspace and Obstruction Evaluation Branch (A TP- 240), Airspace-Rules and Aeronautical Information Division, A ir Traffic Rules and Procedures Service, Federal

Aviation Adm inistration, 800 Independence Avenue, SW ., Washington, DC 20591; telephone: (202) 267-9255.
SUPPLEMENTARY INFORMATION:

The RuleThis amendment to part 71 of the Federal Aviation Regulations (14 CFR part 71) amends the airspace designation for VOR Federal Airway V—2. In the designation, the “ Aylm er 087°” radial is changed to the “ Aylmer 086°” radial. This action is editorial in nature.I find that notice and public procedure under 5 U .S .C . 553(b) are unnecessary, because this action is a minor technical amendment in which the public is not particularly interested. Domestic VOR Federal airways are published in paragraph 6010(a) of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, which is incorporated by reference in 14 CFR71.1. The airway listed in this document w ill be published subsequently in the Order.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) is not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of sm all entities under the criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Adm inistration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:

Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Am ended]2. The incorporation by reference in 14 CFR 71.1 of Federal Aviation

Administration Order 7400.9B, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follows:
Paragraph 6010(a)—Dom estic VOR Federal 
Airways
ft  it  ft  ft  it

V-2 [Revised]From Seattle, W A; Ellensburg, W A; Moses Lake, W A; Spokane, W A; M ullan Pass, ID; M issoula, MT; Drummond, M T; Helena, MT; INT Helena 119° and Livingston, M T, 322° radiais; Livingston; B illings, M T; M iles City, MT; 24 m iles, 90 m iles, 55 M SL, Dickinson, ND; 10 m iles, 60 m iles, 38 M SL, Bismarck, ND; 14 m iles, 62 m iles, 34 M SL, Jamestown, ND; Fargo, ND; Alexandria, M N; Gopher, M N; Nodine, MN; Lone Rock, W I; Madison, WI; Badger, WI; Muskegon, M I; Lansing, MI; Salem , MI; INT Salem 093° and Aylm er, ON, Canada, 254° radiais; Aylm er; INT Aylmer 086° and Buffalo, N Y, 259° radiais; Buffalo; Rochester, NY; Syracuse, N Y; U tica, NY; Albany, N Y; INT Albany 094° and Gardner, M A , 284° radiais; to Gardner. The airspace within Canada is excluded.
* it  it  it  it. Issued in W ashington, D C, on August 17, 1994.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical 
Information D ivision.[FR Doc. 94-20792 Filed 8-23-94, 8:45 am] 
BILLING CODE 4910-13-P

14 CFR Part 71
[Airspace Docket No. 94-A G L -10]

Modification of Class E Airspace; 
Minneapolis, MN
AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This action m odifies Class E airspace at M inneapolis, M N , to accommodate a Standard Instrument Approach Procedure (SLAP) at Airlake Airport, Lakeville, M N. Controlled airspace extending upward from 700 to 1200 feet above ground level (AGL) is needed for aircraft executing the approach. The intended affect of this action is to provide segregation of aircraft using instrument approach procedures in instrument conditions from other aircraft operating in visual weather conditions.
EFFECTIVE DATE: 0901 U TC, October 18, 1994.
FOR FURTHER INFORMATION CONTACT: Jeffrey L. Griffith, A ir Traffic Division, System Management Branch, AGL-530, Federal Aviation Adm inistration, 2300 East Devon Avenue, Des Plaines, Illinois 60018, telephone (708) 294-7568.



Federal Register / V o l. 59, N o . 163 / W ednesday, A ugust 24, 1994 / R ules and Regulations 43459

SUPPLEMENTARY INFORMATION:

HistoryOn Wednesday, April 20,1994, the FAA proposed to amend part 71 o f the Federal Aviation Regulations (14 CFR part 71) to modify Class E Airspace at Minneapolis, MN (59 F R 18770). The proposal was to add controlled airspace extending from 700 feet to 1200 feet AGL for Instrument Flight Rules (IFR) operations in controlled airspace during portions of the terminal operation and while transiting between the enroute and terminal environments. Interested parties were invited to participate in this rulemaking proceeding by submitting written comments on the proposal to the FA A . No comments objecting the proposal were received.The coordinates for this airspace docket are based on North American Datum 83. Class E airspace designations are published in Paragraph 6005 of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, which is incorporated by reference in 14 CFR71.1. The Class E airspace designation listed in this document w ill be published subsequently in the Order.
The RuleThis amendment to part 71 of the Federal Aviation Regulations m odifies Class E airspace at M inneapolis, M N , to accommodate a Standard Instrument Approach Procedure (SIAP) at Airlake Airport, Lakeville, M N. Controlled airspace extending from 700 to 1200 feet AGL is needed for aircraft executing the approach.Aeronautical maps and charts w ill reflect the defined area which w ill enable pilots to circumnavigate the area in order to comply with applicable visual flight rule requirements.The FA A  has determined that this regulation only involves an established body of technical regulations for w hich frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) is not a “significant regulatory action" under Executive Order 12866; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71Airspace, Incorporation by reference, Navigation (air).
Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Adm inistration amends 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S .C . 106(g); 14 CFR11.69.
§71.1 [Amended]2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Administration Order 7400.9B, Airspace Designations and Reporting Points, dated July 18,1994, and effective September 16,1994, is amended as follows:
Paragraph 6005 Class E  airspace areas 
extending upward from  700feet or more 
above the surface o f the earth. * * * * *A G L  M N E5 M inneapolis, M N [Revised] M inneapolis-St. Paul Intem ational(W old- Chamberlain) Airport, MN (Lat. 44°53/03" N ., long. 93°12'55" W.) M inneapolis, Anoka County-Blaine Airport (Janes Field), MN(Lat 45°08'42" N „ long. 93°12'40" W.)St. Paul, Lake Elmo Airport, MN (Lat 44°59'51" N ., long. 92°51'21" W.) Lakeville, Airlake Airport, M N (Lat 44°37'40" N ., long. 93°13'41" W.) M inneapolis-St. Paul International (Wold- Chamberlain) Airport DME Antenna (Lat 44°52'29" N ., long 93°12'24" W.)St. Paul Downtown Holman Field , MN (Lat 44°56'04" N ., long. 93°03'36" W.) Farmington, MN VORTAC (Lat 44°37'34" N ., long. 93°10/55" W.)That airspace extending upward from 700 feet above the surface w ithin a 20-mile radius o f the M inneapolis-St, Paul International (Wold Chamberlain) Airport DME antenna including that airspace extending beyond the 20-mile radius of the M inneapolis-St Paul International (Wold Chamberlain) Airport DME antenna within a 6.4 m ile radius o f the Anoka County-Blaine Airport (Janes Field) and w ithin a 6.3-mile radius o f the Lake Elmo Airport and w ithin a 6.4-m ile radius o f the Airlake Airport and w ithin 3.3 m iles each side o f the 084° bearing from the Farmington VORTAC extending from the 6.4-m ile radius to 14.8 m iles east o f the Airlake Airport.

* * * * *Issued in Des Plaines, Illinois, on August11,1994.Roger W all,
Manager, A ir Traffic D ivision.[FR Doc. 94-20799 Filed 8-23-94; 8:45 am) 
BILLING CODE 491IM 3-M

14 CFR Part 71
[A irspace Docket No. 93-A N M -42]

Modification of Class E Airspace; 
Portland, OR

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule; correction.
SUMMARY: This document corrects a final rule published on May 6,1994, in which a portion of the airspace description was inadvertently omitted. 
EFFECTIVE DATE: August 24,1994.
FOR FURTHER INFORMATION CONTACT: Ted M elland, System Management Branch (ANM—530), A ir Traffic Division, Federal Aviation Adm inistration, 1601 Lind Avenue SW ., Renton, Washington, 98055-4056. Telephone: (206) 227- 2536.
SUPPLEMENTARY INFORMATION: On May 6 , 1994, the Federal Aviation Administration published a final rule that amended the Portland, Oregon, Class E airspace area to accommodate arrival/departure aircraft transitioning between the en route airway structure and the Portland, Oregon terminal area. However, that action inadvertently omitted the Newburg VORTAC 215° radial in the airspace description. This action corrects that error.
Correction o f Final RuleAccordingly, pursuant to the authority delegated to me, the publication in the Federal Register on May 6,1994 (59 FR 23619; Federal 
Register Document 94-10955), and the corresponding description in FA A  Order 7400.9A, which is incorporated by reference in 14 CFR 71.1, are corrected as follows:
§71.1 [Corrected]On page 23619, in the third colum n, the description for the Portland International Airport, Oregon Class E airspace is corrected to read as follows:
Paragraph 6005 Class E  airspace areas 
extending upward from  700feet or more 
above the surface o f the earth * * * * *AN M  O R  E5 Portland, O R  [Corrected] Portland International Airport, OR (Lat. 45°35,19" N ., long. 122°35'51" W.) Newburg VORTAC, OR (Lat 45°21'12" N ., long. 122°58'41" W.) Corvallis VOR/DME, OR (Lat 44°29'58" N ., long. 123°17'37" W.) M cM innville M unicipal Airport, OR (Lat. 45°11'40" N ., long. 123°08'09" W.)That airspace extending upward from 700 feet above the surface w ithin a line beginning at lat. 45°59'59" N , long. 123°30'04" W; to lat. 45°59'59" N , long. 122°07'50" W; thence via
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a 6.25-mile radius centered at lat. 45°54'50" N , long. 122°02'50" W clock-wise to lat. 45°49'40" N , long. 121°58'00" W; thence via a line to lat. 45°46'30" N , long. 122°04W ' W; south along long. 122°04'00" W; bounded on the south by lat. 45°09'59" N , and on the west by long. 123°30'04" W , and w ithin a 4.3-mile radius o f the M cM innville M unicipal Airport and w ithin 2 m iles each side of the Newburg VORTAG 215° radial extending from lat. 45°09'59" N , to 19.8 m iles southwest of the Newburg VORTAC; that airspace extending upward from 1,200 feet above the surface bounded on the north by lat. 46°30'29" N, extending from 2.7 m iles offshore to V -25, and on the east by V -2 5 , on the south by V - 536 to Corvallis VOR/DME, thence via la t 44°29'59" N , to a point 2.7 m iles offshore, and on the west by a line 2.7 miles offshore to the point o f beginning.* * * * *Issued in Seattle, W ashington, on July 20, 1994.Temple H . Johnson, Jr .,
Manager, A ir Traffic D ivision, Northwest 
Mountain Region.[FR Doc. 94-20658 Filed 8-23-94; 8:45 am] 
BILLING CODE 4910-13-M

14CFR Part 73
[Airspace Docket No. 93-A S W -28]

Establishment of Restricted Area* 
6302E, Fort Hood, TX
AGENCY: Federal Aviation Adm inistration (FAA), DOT..
ACTION: Final rule.
SUMMARY: This action establishes Restricted Area R-6302E, Fort Hood,T X , above the existing Restricted Areas R-6302A, B , C , and D , at Fort Hood, T X. Restricted Area R-6302E w ill provide special use airspace to accommodate the firing of heatseeker m issiles at the Fort Hood Army A irfield (AAF) weapons complex.
EFFECTIVE DATE: 0901 U TC, October 13, 1994.
FOR FURTHER INFORMATION CONTACT: Steve Riley, M ilitary Operations Program O ffice (ATM—420), Office of A ir Traffic System Management, Federal Aviation Adm inistration, 800 Independence Avenue, SW ., W ashington, DC 20591; telephone: (202) 267-7130.
SUPPLEMENTARY INFORMATION:HistoryOn May 6,1994, the FA A  proposed to amend part 73 of the Federal Aviation Regulations (14 CFR part 73) by establishing Restricted Area, R-6302E, Fort Hood, T X , above the existing Restricted Areas R-6302A, B , C , and D (59 FR 23644). Interested parties were invited to participate in this rulemaking

proceeding by submitting written comments on the proposal to the FA A . No comments objecting to the proposal were received. Except for editorial changes, this amendment is the same as that proposed in the notice. Section 73.63 of part 73 of the Federal Aviation Regulations was republished in FAA Order 7400.8B dated March 9,1994.
Thb RuleThis amendment to part 73 of the Federal Aviation Regulations establishes Restricted Area, R-6302E, Fort Hood, T X , above the existing Restricted Areas R-6302A, B, C , and D , to accommodate the firing of heatseeker m issiles at the Fort Hood A A F weapons complex. The maximum altitude of the existing Fort Hood restricted area is 30,000 feet mean sea level (MSL). Restricted Area R - 6302E w ill coincide with the existing lateral boundaries of Restricted Areas R-6302A, B, C , and D , and w ill extend from 30,000 feet M SL to 45,000 feet M SL. This action is a result of a Special Use Airspace Review  conducted at the Fort Hood A A F in May 1993. Restricted Area R-6302E w ill be a joint-use restricted area, activated by NOT AM  48 hours in advance, not to exceed 90 days per year, weather makeup days included. The airspace w ill be returned to the controlling agency when not required for m ilitary activities. The U .S . Army does not expect any increase in the total annual usage of the area.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) is not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so m inim al. Since this is a routine matter that w ill only affect air traffic procedures and air navigation, it is certified that this rule w ill not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility A ct.
Environmental ReviewThis action is not subject to environmental assessments or procedures under FA A  Order 1050.ID , Policies and Procedures for Considering Environmental Impacts.
List of Subjects in 14 CFR Part 73Airspace, Navigation (air).

Adoption of the AmendmentIn consideration of the foregoing, the Federal Aviation Administration amends 14 CFR part 73, as follows:
PART 73—[AMENDED]1. The authority citation for part 73 continues to read as follows:

Authority: 49 U .S .C . app. 1348(a), 1354(a), 1510,1522; E .0 .10854; 24 FR 9565, 3 CFR, 1959-1963 Com p., p. 389; 49 U .S .C  106(g);14 CFR 11.69.
§73.63 [Am ended]2. Section 73.63 is amended as * follows:
R-6302E Fort Hood, TX [New]Boundaries. Beginning at lat. 31°24'01"N., long. 97°48'01"W.;To lat. 31°23'01"N., long. 97°43'01"W.;To la t 31°22'08"N., long. 97°41'56"W.;To lat. 31°21'01"N., long. 97°41'01''W.;To lat. 31°20'01"N., long. 97°41'01"W.;To lat. 31°14'01"N., long. 97°33'01"W.;To lat. 31°06'01"N., long. 97°33'01"W.;To la t 31°08'Q1"N., long. 97639'01"W.;To lat. 31°10'01"N., long. 97°41'01"W.;To lat. 31°09'01"N., long. 97°43'31"W.;To lat. 31°09'01"N., long. 97°55'01"W.;To lat. 31°16'01"N., long. 97°54'01"W.;To lat. 31°19'01"N., long. 97°51'01"W.;To the point of beginning.Designated altitudes. 30,000 feet M SL to 45,000 feet M SL.Times o f designation. By NOTAM  48 hours in advance.Controlling agency. F A A , Houston ARTCC. Using agency. U .S . Arm y, Commanding Officer, Fort Hood, T X .Issued in W ashington, DC, on August 17, 1994.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical 
Inform ation D ivision.[FR Doc. 94-20791 Filed 8-23-94; 8:45 am] 
BILUNG CODE 4910-13-U
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17 CFR Parts 200, 230,239, 270 AND 
274
[Release Nos. 33-7083; ip -20486; File No. 
S 7-26-93 ]

RIN 3235-A F96

Post-Effective Amendments to 
Investment Company Registration 
Statements

AGENCY: Securities and Exchange Commission.
ACTION: Final rule and form amendments; rescission of rule.
SUMMARY: The Commission is adopting rule and form amendments to revise the procedures by which investment



companies, including insurance company separate accounts, file posteffective amendments to registration statements. The Commission also is adopting a rule providing procedures by which closed-end interval companies file post-effective amendments and subsequent registration statements. The amendments sim plify the operation of the current rules and expand the conditions under which post-effective amendments filed by investment companies are permitted to become effective autom atically.
EFFECTIVE DATE: The amendments w ill become effective on October 11,1994. 
FOR FURTHER INFORMATION CONTACT: Janice M . Bishop, Attorney, or Kenneth J. Berman, Deputy O ffice Chief, (202) 942-0721, Office of Disclosure and Adviser Regulation, Division of Investment Management, Securities and Exchange Commission, 450 Fifth Street, NW., Washington, DC 20549. 
SUPPLEMENTARY INFORMATION: The Securities and Exchange Commission (“Commission” ) today is adopting: (1) amendments to rule 485 (17 CFR 230.485] under the Securities A ct of 1933 [15 U .S .C . 77a et seq .] (“ Securities Act” ), the rule under which posteffective amendments to registration statements filed by open-end management investment companies (“mutual funds”) and unit investment trusts (“ UITs” ) (collectively, “ funds” ) become effective autom atically; (2) rule 486 [17 CFR 230.486], which establishes procedures sim ilar to rule 485 for closed-end interval funds;1 (3) conforming amendments to Form N -1A  [17 CFR 239.15A, 274.11A], Form N—2 [17 CFR 239.14, 274.11a—1 J, Form N—3 [17 CFR 274.11b and 239.17a], and Form N -4 [17 CFR 274.11c and 239.17b], the forms used by mutual funds, closed-end management investment companies and insurance company separate accounts that offer variable annuity contracts, to satisfy the registration statement requirements of the Investment Company A ct of 1940 [15 U .S .C . 8 0 a-l et seq.] ("1940 A ct”) and to register securities under the Securities A ct, and Form S-6  [17 CFR 239.16], the form used by UITs to
1 Current rule 486, which is the counterpart to 

rule 485 for post-effective amendments filed by 
insurance company separate accounts that issue 
variable annuity and variable life insurance 
contracts, is being rescinded. These separate 
accounts are eligible to use rule 485, as amended. 
New rule 486 was p e n a l l y  proposed as rule 485a 
in Investment Com plny Act Release No. 19391 
(Apr. 7,1993) [58 FR 19361 (Apr. 1 4 ,1993)J. The 
Commission is adopting separately a related 
amendment to rule 415 under the Securities Act 
that will permit closed-end interval funds to offer 
securities on a delayed or continuous basis. See 
Investment Company Act Rel. No. 20487.

register securities under the Securities Act; and (4) technical and conforming amendments to rule 6e-3(T) under the 1940 A ct [17 CFR 270.6e-3(T)], rule 487 under the Securities A ct [17 CFR 230.487], and rule 30-5 of the Commission’s Rules of Practice and Investigations [17 CFR 200.30-5].
I. Executive SummaryThe Commission is amending rule 485 under the Securities A ct. Rule 485 permits post-effective amendments to registration statements filed by mutual funds and UITs to become effective automatically (/.e., without Commission or staff action). The amendments sim plify the operation of the current rules and expand the conditions under which post-effective amendments filed under paragraph (b) of rule 485 by mutual funds and UITs are permitted to become effective immediately (“ B- Amendments” ).The amendments to rule 485 permit funds to file B-Amendments for seven additional purposes—four purposes as originally proposed by the Commission and three purposes as suggested by commenters. These purposes include delaying the effective date of a previously-filed post-effective amendment, updating the fund’s discussion of its performance, revising portfolio manager disclosure, and adding interim financial statements. The Commission may suspend the ability of a fund to file B-Amendments for a specified time if  the fund has filed a B- Amendment under circumstances in which paragraph (b) is not available. In addition, the Commission is amending rule 485 to provide that a post-effective amendment filed pursuant to paragraph(a) (“ A-Amendment” ) that adds a new series w ill not become effective until the seventy-fifth day after filing.Finally, the Commission is adopting new rule 486 to permit closed-end management investment companies and business development companies that periodically repurchase their shares in accordance with rule 23c-3 under the 1940 A ct [17 CFR 270.23c-3j to file certain post-effective amendments and registration statements that become effective autom atically.

II. BackgroundOn September 21,1993, the Commission issued a release proposing for public comment amendments to rule 485 under the Securities A ct (“ Proposing Release” ).2 Rule 485 permits post-effective amendments to registration statements filed by mutual
2 Investment Company Act Rel. No. 19722 (Sept 

21,1993) [58 FR 50291 (Sept. 27,1993)).

funds and UTFs to become effective automatically (i.e., without Commission or staff action). Post-effective amendments eligible to be filed under paragraph (b) of rule 485 (“ B- Amendments”), which only may be for one or more of the four purposes specified by the rule,3 may become effective immediately upon filing or, at the option of the fund, up to 20 days after filing. A ll other post-effective amendments are filed under paragraph(a) of rule 485 (“ A-Am endm ents” ), and become effective 60 days after filing or, at the option of the fund, up to 80 days after filing. The 60-day period provides the staff of the Division of Investment Management (“ Division” ) with time to review and comment on die posteffective amendments. The amendments w ill sim plify the operation of the current rules and expand the conditions under which post-effective amendments filed by mutual funds and UITs are permitted to become effective immediately.The Commission received 15 comment letters on the proposed amendments.4 In general, the commenters supported the adoption of the proposed amendments and stated that the revisions would improve the process by w hich mutual funds file post-effective amendments. Most of the commenters, however, believed that certain aspects of the proposal should be m odified or elim inated. The Commission is adopting the proposed amendments and related form changes, m odified to reflect many of the comments received.
III. DiscussionA . A dditional Purposes fo r Filing B- 
Am endm entsUnder rule 485, afeamended, a fund may file a B-Amendment for seven additional purposes. The first four purposes, which are being adopted substantially as proposed, were supported by most of the commenters. The remaining purposes were recommended by commenters in response to the Com mission’s request for comment on additional purposes for

3 These purposes include: increasing the amount 
of securities offered; registering an indefinite 
amount of securities as permitted by section 24(0 
of the 1940 Act [15 U .S .C . 80a-24(OJ; updating 
financial statements within four to six months after 
the effective date of the registration statement; and 
amending the registration statement to update 
financial statements “ and other information”  as 
required by section 10(a)(3) of the Securities Act
and “ in conjunction therewith”  to make “ such
other non-material changes as the registrant deems 
appropriate.”

4 A ll comment letters, including a summary of the 
comments prepared by the staff, have been placed



43462 Federal Register / V ol. 59, No. 163 / W ednesday, August 24, 1994 / Rules and Regulationswhich B-Amendments would be appropriate.1. Delaying the Effective Date o f a 
Post-Effective Am endm ent Under 
Paragraph (a)The Com mission is adopting new paragraph (b)(l)(v) to permit funds to use a B-Amendment to delay the effective date of an A-Amendment for up to 30 days (rather than 20 days, as proposed). Previously, a fund had to file another A-Amendment to delay the effectiveness o f an A-Amendment beyond the 60- to 80-day period and then had to request that the staff accelerate the effective date of the second A-Amendment if  the desired delay was for less than 60 days.52. Disclosure in Response to Item 5A  
o f Form N -lAThe Commission is adopting paragraph (b)(l)(vi), as proposed, to allow funds to file a B-Amendment to include a description of, or changes to, the management’s discussion of fund performance provided in response to Item 5A of Form N -l A . The information provided in response to this item w ill change every year, and permitting these changes to be made pursuant to a B- Amendment w ill alleviate administrative burdens on both funds and the Com mission.63. Non-Material Changes to the 
Registration StatementThe Commission is adopting paragraph (b)(l)(vii), as proposed, to permit B-Amendments to be filed to make any non-material change to the registration statement at any tim e. Previously, rule 485 only permitted certain non-material changes to be made in conjunction with an annual update of the registration statement.The Commission solicited comment whether the “ m ateriality”  standard has proved workable for fónds and whether a different standard would provide greater certainty w hile facilitating staff review of post-effective amendments that may raise legal or disclosure issues. Several commenters stated that the materiality standard has proved workable and that funds and their counsel are accustomed to making determinations as to materiality when drafting disclosure for prospectuses and statements of additional information. One commenter asked whether, under

5 A  new note to rule 485 clarifies how to 
determine the date of automatic effectiveness. The 
note explains that funds should count the day 
following the filing date as the first date o f the time 
period. For example, an A-Amendment filed on 
November 1 would become effective on December 
31.

6 The information required by Item 5A may be 
omitted from the prospectus if it is included in the 
fund’s annual report.

the materiality standard, rule 485 permits use of a B-Amendment for the purpose of converting a single prospectus that relates to several series funds to m ultiple prospectuses each of which relates to one or more series.7 The Commission believes that the changes made in such a post-effective amendment (or in a post-effective amendment that combines several series that are being sold pursuant to separate prospectuses into one prospectus) generally would not be material and that the post-effective amendment could be filed as a B-Amendment.84. Discretionary Authority to Perm it 
Autom atic EffectivenessThe Commission is adopting paragraph (b)(l)(ix), as proposed, to allow the Commission, on a discretionary basis, to permit certain types of post-effective amendments not otherwise eligible to be filed as B- Amendments to become effective automatically without opportunity for staff review. Requests for permission to file post-effective amendments under this new paragraph should be made by a letter to the Division of Investment Management.95. Adding Interim Financial 
StatementsAs suggested by two commenters, the Commission is amending paragraph(b)(l)(iii) to allow a fund to file a B- Amendment for the purpose of amending the registration statement to add interim financial statements as required by applicable accounting rules.10 Rule 3—18 of Regulation S—X  Il7  CFR 210.3-181 requires a fund to add interim financial statements if  the fund files a post-effective amendment under rule 485(a) that it expects to become

7 Mutual funds often organize themselves as 
series comf>anies and offer investors an opportunity 
to invest in one or more “ portfolios,”  each o f which  
has a specific investment objective. The mutual 
fund will offer a series or class of shares that 
represents an interest in the portfolio in which the 
investor desires to participate.

8 O f course, other revised disclosure may be 
included in such a post-effective amendment that 
would be material and preclude the use of a B- 
Amendment

* As discussed in the Proposing Release, exercise 
o f this authority would permit, for example, 
substantially identical revisions contained in post
effective amendments filed'by a number o f funds 
in a fund complex to become effective upon filing 
without Division review if the Division had 
previously had an opportunity to review one of 
them. Four commenters suggested codifying this 
standard as an additional purpose for filing a B- 
Amendment. The Commission believes that it is 
preferable to address these situations on a case-by
case basis since revised language in the prospectus 
o f one type of a fund may not constitute full 
disclosure in a prospectus o f another type o f fund.

to Previously, paragraph (b)(lHUi) only allowed a 
fund to file a B-Amendment to bring annual 
financial statements up to date under section 
10(a)(3) o f the Securities Act (15 U .S .C . 77j(a)(3)J.

effective more than 245 days after the date of the fund’s balance sheet.11 Under new paragraph (b)(l)(iii), a posteffective amendment otherwise eligible to be filed as a B-Amendment would not lose its eligibility because it contains interim financial statements.6. Disclosing a Change in Portfolio 
ManagerAs suggested by one commenter, the Commission is amending proposed paragraph (b)(l)(vi) to permit a fund to file a B-Amendment to reflect a change in portfolio managers.127. Separate Account UITsAs suggested by two commenters, the Commission is adding a new paragraph(b)(l)(viii) to permit certain separate accounts to file B-Amendments in certain additional circumstances. A  separate account offering variable insurance products may be organized as a UIT (“ trust account” ) investing all of its assets in an open-end management investment company (“ underlying fund” ). The trust account prospectus discloses information about the.separate account and the insurance contracts being offered and also contains summary information about the underlying fund. Paragraph (b)(l)(viii) permits a trust account to amend disclosure pursuant to a B-Amendment to reflect amendments to the registration statement of an underlying fund. For example, a trust account could file a B- Amendment to add summary disclosure about an additional sub-account that would hold the shares of a new underlying fund. In such instance, the staff would have had the opportunity to review the A-Amendment filed by the underlying fund.B. Conditions for Filing B- 
Am endm entsAs proposed, the Commission is deleting the list of events in paragraph(b)(2) that preclude the filing of a B- Amendment. Funds w ill continue to be

11 In addition, a UIT could file a post-effective 
amendment under rule 485(a) that it expects to 
become effective more than 135 days alter the date 
of the U IT s balance sheet. Rule 3-12 o f Regulation 
S - X  (17 CFR 210.3-12] requires the UIT to include 
interim financial statements in such an amendment.

12 Item 5(c) of Form N - l  A  requires funds (except 
money market funds and index funds) to disclose 
the name and title of the person or persons 
employed by or associated with the fund or its 
adviser “ who are primarily responsible for the day- 
to-day management of the fund’s portfolio.”  A  fund 
would generally inform investors of a change in the 
portfolio manager by means of a “ sticker”  to the 
fund’s prospectus. The sticker would be filed with 
the Commission in accordance with rule 497 under 
the Securities Act [17 C FR  270.4941; a post-effective 
amendment to the registration statement would not 
be necessary at that time. Investment Company Act 
Rel. No. 19382 (Apr. 6,1993) (58 FR 68 (Apr. 12, 
1993)] at 7. The change would typically be reflected 
in the next post-effective amendment filed by the 
fund.



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulations 43463required to represent that no material event requiring disclosure in the prospectus has occurred (other than one of the events specified in paragraph(b)(1)).13 Commenters agreed that the list of events has rarely, if  ever, been relevant to determining whether a filing could be made under paragraph (b), since the events described would clearly result in material changes.One of the proposed amendments would have precluded a fund from filing a B-Amendment if  the fund had failed to file a report on Form N -SA R  for the most recent period for which a filing is required. This proposal was criticized as unnecessary and potentially unfair to funds. The Commission was urged to use enforcement remedies to punish late filers rather than condition rule 485, as proposed. Upon reconsideration, the Commission has decided not to adopt the proposed lim itation on use of paragraph (b). Funds are reminded that failure to tim ely file Form N -SA R  is a violation of Section 30 of the 1940 Act [15 U SC 80a-30l for which penalties are prescribed.14C. Extending Time Period for B- 
AmendmentsAs suggested by several commenters, the Commission is amending paragraph(b) of the rule to permit B-Amendments to become effective up to 30 days (rather than 20 days, as proposed) after filing.D. Suspension o f Use o f 485(b)The Commission is adopting, asproposed, a new provision that w ill permit the Commission to suspend a fund’s ability to use paragraph (b) if  a fund designates an amendment as a B- Amendment when it is not eligible to use that paragraph.15 The amendment is intended to deter misuse of paragraph(b) and is sim ilar to a provision in rule 487 under which registration statements of UITs may become effective automatically.16Two commenters opposed the provision, one of which asserted that misuse of rule 485 stems from uncertainty over the availability of paragraph (b). The amendments to paragraph (b) (discussed above) that are being adopted today should clarify the

13 As under the current ru)e, if  counsel prepares 
or reviews the B-Amendment, counsel must furnish 
a written representation that the amendment does 
not contain disclosure that would rènder it 
ineligible to become effective under paragraph (b) 
of this section. Paragraph (b)(5) o f rule 485.

u See Section 42 of the 1940 Act (15 U .S .G  80a-
m  ■ : i -

15 Paragraph (c)(2). The Commission is also 
amending the Rule 30-5 of the Rules of 
Organization and Program Management to delegate 
to the Division Director the authority to issue 

i,suspensions.
,ft Paragraph (c)(2) of rule 487.

requirements for filing B-Amendments. Funds and their counsel who are unsure whether a particular amendment might preclude use of paragraph (b) are encouraged to contact the Division staff prior to filing the amendment.17E. Post-Effective Amendments Adding 
SeriesThe Commission is amending rule 485 to provide that an A-Amendment adding a new series will not become effective until 75 days after filing. Previously, A-Amendments became effective 60 days after filing or, at the option of the fund, up to 80 days after filing.The Commission proposed an amendment to rule 485 to prohibit funds from using rule 485 for amendments that add a new series to an existing open-end investment company. Under the proposal, a post-effective amendment that added a series would not become effective autom atically, but would, under section 8(c) of the Securities Act [15 U .S .C . 77h(c)l, become effective only when the Division declared it effective pursuant to delegated authority. The Commission proposed this amendment because the staff and funds have often found that, due to the significance of the disclosure issues presented, the 60-day period for an A-Amendment to become automatically effective often did not provide an adequate opportunity to complete the disclosure review process.18Nearly all of the commenters opposed the proposed amendment. Several commenters noted that the new disclosure in a post-effective amendment adding a new series usually is limited to the discussion of investment objectives, policies and risks of investment in the new series and thus such an amendment is not the equivalent of a new registration statement as suggested in the Proposing Release. A ll the commenters agreed that the level of certainty in the effective date of a post-effective amendment is important for controlling the costs of printing prospectuses and to the successful launch of a new series.
17 B-Amendments are generally not reviewed by 

the staff and the misuse of paragraph (b) may not 
be discovered for some time after the B-Amendment 
has become effective. Under paragraph (c)(2) of rule 
485, as amended, the suspension would become 
effective on, and thé period of the suspension 
measured from, the date on which the Commission 
furnishes written notice of the suspension and not 
on the date on which the improper B-Amendment 
was filed. Paragraph (c)(2) of rule 485, as amended.

18 Although it is the policy of the staff to provide 
comments on post-effective amendments within 45 
days of filings, funds often find it difficult to 
respond to the staffs comments prior to the 60th 
day after filing.

After balancing the commenters’ concern for certainty in the effective date o f a post-effective amendment with the need for sufficient time to review post-effective amendments adding a new series, the Commission is amending paragraph (a) to provide that post-effective amendments adding a new series become effective 75 days after filin g .19 This amendment would provide funds with a greater degree of certainty concerning when their registration statement w ill become effective, yet provide sufficient time for comments to be resolved.20F. Rule 486The Commission is adopting new rule 486 substantially as reproposed in the Proposing Release, with minor changes to conform to those made in rule 485. Rule 486 permits closed-end management investment companies and business development companies that periodically repurchase their shares in accordance with rule 23c-3 under the 1940 Act (“ clqsed-end interval funds” ) to file certain post-effective amendments and registration statements that become effective autom atically.21 The initial proposal of rule 486 recognized that closed-end interval funds may need continuously effective registration statements and would benefit if  certain filings could become effective autom atically.22 Most comments on the original proposal supported the rule.23 The Proposing Release reproposed the rule to conform
19 Paragraph (a)(2) of rule 485 as amended. A  fund 

may designate a longer period—up  to 95 days—  
before the registration statement becomes effective. 
The Commission expects that a fund will designate 
a longer period if it believes that the filing raises 
issues that will require more than 75 days to 
resolve. In addition, a fund could file a B- 
Amendment pursuant to new paragraph (b)(l)(v) to 
extend the time period by up to 30 days. See 
Section n .A . of this Release.

»»The Division intends to continue to seek to 
provide comments on post-effective amendments 
that add a new series within 45 days of filing.

21 Like rule 23c—3, rule 486 originated in a 
recommendation of the Division of Investment 
Management. Division of Investment Management, 
SEC, Protecting Investors: A  Half Century of 
Investment Company Regulation at 453 (1992) 
(discussion of the possibility of subjecting closed- 
end companies that make repurchase offers to 
registration requirements like those applicable to 
open-end funds).

“  Investment Company Act Rel. No. 19391, supra 
note 1.

23 Several commenters urged the Commission to 
extend the proposed rule to all closed-end funds 
that repurchase their own securities, not just those 
making periodic repurchase offers under rule 23o- 
3, or to all closed-end funds. None of the 
commenters, however, identified any other group of 
clqsed-end funds with a clear need for 
automatically effective amendments. In the absence 
of a showing of such a need, the Commission has 
retained the proposed limitation of the rule to 
interval funds.



43464 Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulationsto proposed changes in rule 485.24 Comments on the Proposing Release did not address rule 486.G . Technical and Conforming 
ChangesThe Commission is adopting revisions to the cover page of Forms N -lA , N -2 , N -3 , N—4 and S—6 to provide additional boxes for the fund to indicate the paragraph o f rule 485 or rule 486 on which it is relying. The Commission also is adding a new paragraph 4 of Instruction E of Form N -2 which explains that closed-end interval funds may file autom atically effective posteffective amendments or registration statements under rule 486, that rule 429 under the Securities Act [17 CFR 230.429] permits the use o f a combined prospectus when filing a new registration statement to register additional shares, and that the filing fee for such a statement extends only to additional shares registered.
IV. Effective DateThe amendments w ill become effective on October 11,1994 as to posteffective amendments (or, in  the case of closed-end interval funds, new registration statements registering additional shares) filed on or after that date w ith the Commission.
V . Regulatory Flexibility Act AnalysisA  summary of the Initial Regulatory Flexibility Analysis, which was prepared in accordance with 5 U .S .C . 603, was published in Investment Company A ct Rel. No. 19722. No comments were received on this analysis. The Commission has prepared a Final Regulatory Flexibility Analysis, a copy o f which may be obtained by contacting Janice M . Bishop, Division of Investment Management, Securities and Exchange Com mission, 450 Fifth Street N W ., W ashington, DC 20549.
List of Subjects in 17 CFR Parts 200, 
230, 239, 270 and 274Adm inistrative practice and procedure; Authority delegations (Government agencies); Investment companies; Reports and recordkeeping requirements; Securities.
Text of Final Rule and Form 
AmendmentsIn accordance with the foregoing, Chapter II, Title 17 of the Code of

24 A s reproposed, rule 466 generally expanded the 
permissible use of B-Amendments, subject to 
certain contingencies, including prior effectiveness 
of a related registration statement or post-effective 
amendment within the prior two years. Some 
changes in rule 48S were not proposed for rule 486, 
such as revisions concerning financial statements 
for a new fund, investment performance 
information, and adding a new series or portfolio.

Federal Regulations is amended as follows;
PART 200—ORGANIZATION; 
CONDUCT AND ETHICS; AND 
INFORMATION AND REQUESTS1. The authority citation for Subpart A  continues to read in part as follows:Authority: 15 U.S.C. 77s, 78d-l, 78d-2, 78w, 7877(d), 79t, 77sss, 80a-37, 80b -ll, unless otherwise noted.
*  *  *  *  *2. The authority citation for Subpart M  is revised to read as follows:Authority: 15 U.S.C. 77s, 78w, 79t, 77sss, 80a-37, 80b-ll; E .0 .11222, 3 CFR, 1964- 1965 Cotnp.; 5 CFR 735.104 unless otherwise noted.3. Section 200.30-5 is amended by revising paragraph (b—2) introductory text and paragraph (b—2)(1); by redesignating paragraphs (b-3) and (b- 4) as paragraphs (b-4) and (b—5); and by adding a new paragraph (b-3) to read as follows:
§ 200.30-5 Delegation of authority to  
D irector o f D ivision of Investm ent 
M anagem ent

it  it  it  it  it(b—2) W ith respect to post-effective amendments filed pursuant to § 230.485(a) or § 230.486(a) of this chapter:(1) To suspend the operation of paragraph (a) of such sections and to issue written notices to registrants of such suspensions; * * * * *(b-3) W ith respect to post-effective amendments filed pursuant to § 230.485(b) or § 230.486(b) of this chapter:(1) To approve additional purposes for post-effective amendments which shall be eligible for immediate effectiveness pursuant to paragraph (b) of such sections.(2) To suspend the operation of paragraph (b) of such sections and to issue written notices to registrants of such suspensions.
* * * * *4. By amending paragraph (e)(l)(ii) of § 200,735-5 by revising the reference “ 17 CFR 230.486(b)” to read “ 17 CFR 230.485(b)” .
PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 19335. The authority citation Part 230 continues to read in part as follows:Authority: 15 U.S.C. 77b, 77f, 77g, 77h, 77j, 77s, 77sss, 78c, 787, 78m, 78n, 78o, 78w,

7877(d), 79t, 80a-8, 80a-29,80a-30, and 80a- 37, unless otherwise noted.
* ft * * *6. By revising § 230.485 to read as follows:
§ 230.485 Effective date of post-effective  
am endm ents filed  by certain registered  
investm ent com panies.(a) Automatic Effectiveness. (1) Except as otherwise provided in this section, a post-effective amendment to a registration statement filed by a registered open-end management investment company, unit investment trust or separate account as defined in section 2 (a) (3 7) of the Investment Company A ct o f 1940 [15 U SC 80a- 2(a)(37)] shall become effective on the sixtieth day after the filing thereof, or a later date designated by the registrant on the facing sheet of the amendment, w hich date shall be no later than eighty days after the date on which the amendment is filed.(2) A  post-effective amendment filed by a registered open-end management investment company for the purpose of adding a series shall become effective on the seventy-fifth day after the filing thereof or a later date designated by the registrant on the facing sheet of the amendment, w hich date shall be no later than ninety-five days after the date on w hich the amendment is filed.(3) The Com mission, having due regard to the public interest and the protection o f investors, may declare an amendment filed under this paragraph(a) effective on an earlier date.(b) Immediate Effectiveness. Except as otherwise provided in this section, a post-effective amendment to a registration statement filed by a registered open-end management investment company, unit investment trust or separate account as defined in section 2(a)(37) of the Investment Company A ct of 1940 [15 U SC 80a- 2(a)(37)] shall become effective on the date upon w hich it is filed with the Com mission, or a later date designated by the registrant on the facing sheet of the amendment, which date shall be not later than thirty days after the date on which the amendment is filed, except that a post-effective amendment including a designation of a new effective date pursuant to paragraph(b) (l)(v) of this section shall become effective on the new effective date designated therein, Provided, that the following conditions are mot,:(1) It is  filed for no purpose other than one or more of the following:(i) Increasing the number or amount of securities proposed to be offered under section 24(e)(1) of the Investment



Company Act of 1940 [15 U .S .C . 80a- 24(e)(1)];(ii) Registering an indefinite number or amount o f securities under section 24(f) of the Investment Company A ct of 1940 [15 U .S .C . 80a—24(f)] and§ 270.24f—2 of this chapter;(iii) Bringing the financial statements up to date under section 10(a)(3) of the Securities Act of 1933 [15 U .S .C . 77j(a){3)] or Rules 3-12 or 3-18 of Regulation S -X  [17 CFR 210.3-12 and 210.3-18];(iv) Complying with an undertaking to file an amendment containing financial statements, which may be unaudited, within four to six months after the effective date of the registrant’s registration statement under the Securities Act of 1933 [15 U .S .C . 77a ét 
sea.];(v) Designating a new effective date for a previously filed post-effective amendment pursuant to paragraph (a) of this section, which has not yet become effective, Provided, that the new effective date shall be no earlier than the effective date designated in the previously filed amendment under paragraph (a) of this section and no later than thirty days after that date;(vi) Disclosing or updating the information required by Items 5(c) or 5A of Form N -1A  [17 CFR 239.15A and 274.11A];(vii) Making any non-material changes which the registrant deems appropriate;(viii) In the case of a separate account registered as a unit investment trust, to make changes in the disclosure in the unit investment trust’s registration statement to reflect changes to disclosure in the registration statement of the investment company in which the unit investment trust invests all of its assets; andi (ix) Any other purpose which the Commission shall approve.(2) The registrant represents that the amendment is filed solely for one or more of the purposes specified in paragraph (b)(1) o f this section and that no material event requiring disclosure in the prospectus, other than one listed in paragraph (b)(1) o f this section or one for which the Commission has approved a filing under paragraph (b)(l)(ix) o f this section, has occurred since the latest of the following three dates; t (i) the effective date of the registrant’s registration statement;: Iii) the effective date o f its most recent post-effective amendment to its registration statement which included a Prospectus; or¡ (iii) the filing date of a post-effective amendment filed under paragraph (a) of this section which has not become effective.*

(3) The amendment recites on its facing sheet that the registrant proposes that the amendment w ill become effective under paragraph (b) of this section. ,(4) The representations of the registrant referred to in paragraph (b)(2) of this section shall be made by certification on the signature page of the post-effective amendment that the amendment meets all the requirements for effectiveness under paragraph (b) of this section. If counsel prepared or reviewed the post-effective amendment filed under paragraph (b) o f this section, counsel shall furnish to the Commission at the time the amendment is filed a written representation that the amendment does not contain disclosures that would render it ineligible to become effective under paragraph (b) of this section.(c) Incomplete or Inaccurate 
Amendments; Suspension of Use o f 
Paragraph (b) of this section. (1) No amendment shall become effective under paragraph (a) of this section if, prior to the effective date of the amendment, it should appear to the Commission that the amendment may be incomplete or inaccurate in any material respect, and the Commission furnishes to the registrant written notice that the effective date of the amendment is to be suspended. Follow ing such action by the Commission, the registrant may file with the Commission at any time a petition for review o f the suspension. The Commission w ill order a hearing on the matter if  a request for such a hearing is included in the petition. If the Commission has suspended the effective date of an amendment, the amendment shall become effective on such date as the Commission may determine, having due regard to the public interest and the protection of investors.(2) The Commission may, in the manner and under the circumstances set forth in this paragraph (c)(2), suspend the ability of registrant to file a posteffective amendment under paragraph (b) of this section. The notice of such suspension shall be in writing and shall specify the period for which such suspension shall remain in effect. The Commission may issue a suspension if it appears to the Commission that a registrant which files a post-effective amendment under paragraph (b) of this section has not com plied with the conditions of that paragraph. Any suspension under this paragraph (c)(2) shall become effective at such time as the Commission furnishes written notice thereof to the registrant. Any such suspension, so long as it is in effect, shall apply to any post-effective

amendment that has been filed but has not, at the time of such suspension, become effective, and to any posteffective amendment that may be filed after the suspension. Any suspension shall apply only to the ability to file a post-effective amendment pursuant to paragraph (b) of this section and shall not otherwise affect any post-effective amendment. Follow ing this action by the Commission the registrant may file with the Commission at any time a petition for review o f the suspension. The Commission w ill order a hearing on the matter if  a request for a hearing is included in the petition.(d) Subsequent Amendments. (1) Except as provided in paragraph (d)(2) of this section, a post-effective amendment that includes a prospectus shall not become effective under paragraph (a) of this section if  a subsequent post-effective amendment relating to the prospectus is filed before such amendment becomes effective.(2) A  post-effective amendment that includes a prospectus shall become effective under paragraph (a) o f this section notwithstanding the filing of a subsequent post-effective amendment relating to the prospectus, Provided, that the following conditions are met:(i) the subsequent amendment is filed under paragraph (b) of this section; and(ii) the subsequent amendment designates as its effective date either;(A) the date on which the prior posteffective amendment was to become effective under paragraph (a) of this section; or(B) a new effective date designated under paragraph (b)(l)(v) o f this section. In this case the prior post-effective amendment filed under paragraph (a) of this section and any prior post-effective amendment filed under paragraph (b) of this section shall also become effective on the new effective date designated under paragraph (b)(l)(v) o f this section.(3) Notwithstanding paragraphs (d)(1) and (d)(2) of this section, if  another post-effective amendment relating to the same prospectus is filed under paragraph (a) of this section before the prior amendments filed pursuant to paragraphs (a) and (b) of this section have become effective, none o f such prior amendments shall become effective under this section.(e) Certain Separate Accounts. For purposes of this section, a post-effective amendment to a registration statement for an offering of securities by a registered open-end management investment company or unit investment trust as those terms are used in paragraphs (a), (b), and (e) of this section and as such amendments are



43466 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsreferred to in paragraphs (c) and (d) of this section, shall include a posteffective amendment to an offering of securities by an insurance company funded through a separate account, as defined in section 2(a) (3 7) of the Investment Company Act of 1940 [15 U .S .C . 80a-2(a)(37)], where the separate account need not register under the Investment Company Act of 1940 under section 3(c)(ll) thereof [15 U .S .C . 80a- 3(c)(ll)l.(f) Electronic Filers. (1) When ascertaining the date of filing, electronic filers should not presume a registration statement has been accepted until notice of acceptance has been received from the Commission.(2) Attention is directed to the requirements of the relevant registration statement form and § 230.483 concerning certain items of financial information (the Financial Data Schedule) that may be required.Note: To determine the date of automatic effectiveness, the day follow ing the filing date is the first day of the time period. For example, a posteffective amendment filed under paragraph (a) o f this section on November 1 would become effective on December 31.7. By revising § 230.486 to read as follows:
§ 230.486 Effective date of post-effective  
am endm ents and registration statem ents 
filed  by certain closed-end m anagem ent 
investm ent com panies.(a) Autom atic Effectiveness. Except as otherwise provided in this section, a post-effective amendment to a registration statement, or a registration statement filed for the purpose of registering additional shares of common stock for which a registration statement filed on Form N -2 (§§ 239.14 and 274.11a-l of this chapter) is effective, filed by a registered closed-end management investment company or business development company which makes periodic repurchase offers under § 270.23c-3 of this chapter, shall become effective on the sixtieth day after the filing thereof, or a later date designated by the registrant on the facing sheet of the amendment or registration statement, which date shall not be later than eighty days after the date on which the amendment or registration statement is filed, Provided, that the Commission, having due regard to the public interest and the protection of investors, may declare an amendment or registration statement filed under this paragraph (a) effective on an earlier date.(b) Im m ediate Effectiveness. Except as otherwise provided in this section, a

post-effective amendment to a registration statement, or a registration statement for additional shares of common stock, filed by a registered closed-end management investment company or business development company which makes periodic repurchase offers under § 270.23C-3 of this chapter, shall become effective on the date on which it is filed with the Com mission, or a later date designated by the registrant on the facing sheet of the amendment or registration statement, w hich date shall be not later than thirty days after the date on which the amendment or registration statement is filed, except that a post-effective amendment including a designation of a new effective date under paragraph(b)(l)(iii) of this section shall become effective on the new effective date designated therein, Provided, that the follow ing conditions are met:(1) It is filed for no purpose other than one or more of the following:(1) Registering additional shares of common stock for which a registration statement filed on Form N -2 (§§ 239.14 and 274.11a-l of this chapter) is effective;(ii) Bringing the financial statements up to date under sectibn 10(a)(3) of the Act [15 U .S .C . 77j(a)(3)l or rule 3-18 of Regulation S -X  [17 CFR 210.3-18];(iii) Designating a new effective date for a previously filed post-effective amendment or registration statement for additional shares under paragraph (a) of this section, which has not yet become effective, Provided, that the new effective date shall be no earlier than the effective date designated in the previously filed amendment or registration statement under paragraph(a) of this section and no later than thirty days after that date;(iv) Disclosing or updating the information required by Item 9c of Form N -2 [17 CFR 239.14 and 274.11a-l];(v) Making any non-material changes which the registrant deems appropriate; and ,(vi) Any other purpose which the Commission shall approve.(2) The registrant represents that the amendment is filed solely for one or more of the purposes specified in paragraph (b)(1) of this section and that no material event requiring disclosure in the prospectus, other than one listed in paragraph (b)(1) or one for which the Commission has approved a filing under paragraph (b)(l)(vi) of this section, has occurred since the latest of the follow ing three dates:(i) the effective date of the registrant’s registration statement;(ii) the effective date of its most recent post-effective amendment to its

registration statement which included a prospectus; or(iii) the filing date of a post-effective amendment or registration statement filed under paragraph (a) of this section which has not become effective; and(3) The amendment or registration statement recites on the facing sheet thereof that the registrant proposes that the amendment or registration statement w ill become effective under paragraph(b) of this section.(4) The representations of the registrant referred to in paragraph (b)(2) of this section shall be made by certification on the signature page of the post-effective amendment or registration statement that the amendment or registration statement meets all of the requirements for effectiveness under paragraph (b) of this section. If counsel prepared or reviewed the post-effective amendment or registration statement filed under paragraph (b) of this section, counsel shall furnish to the Commission at the time the amendment or registration statement is filed a written representation that the amendment or registration statement does not contain disclosure w hich would render it ineligible to become effective under paragraph (b) of this section.(c) Incom plete or Inaccurate 
Am endm ents; Suspension o f Use o f 
Paragraph (b) o f this section. (1) No amendment or registration statement shall become effective under paragraph(a) of this section if, prior to the effective date of the amendment or registration statement, it should appear to the Commission that the amendment or registration statement may be incomplete or inaccurate in any material respect, and the Commission furnishes to the registrant written notice that the effective date of the amendment or registration statement is to be suspended. Follow ing such action by the Com mission, the registrant may file with the Commission at any time a petition for review of the suspension. The Commission w ill order a hearing on the matter if  a request for such a hearing is included in the petition. If the Commission has suspended the effective date of an amendment or registration statement, the amendment or registration statement shall become effective on such date as the Commission may determine, having due regard to the public interest and the protection of investors.(2) The Commission may, in the manner and under the circumstances set forth in this paragraph (c)(2), suspend the ability of a registrant to file a posteffective amendment or registration statement under paragraph (b) of this section The notice of such suspension



Federal Register / V ol 59, N o. 163 / W ednesday, August 2 4 ,  1994 / Rules and Regulations 43467shall be in writing and shall specify the period for which such suspension shall remain in effect. The Commission may issue a suspension if it appears to the Commission that a registrant which files a post-effective amendment under paragraph (b) of this section has not complied with the conditions of that paragraph. Any suspension under this paragraph shall become effective at such time as the Commission furnishes written notice thereof to the company. Any such suspension, so long as it is in effect, shall apply to any post-effective amendment or registration statement that has been filed but has not, at the time of such suspension, become effective, and to any post-effective amendment or registration statement that may be filed after the suspension. Any suspension shall apply only to the ability to file a post-effective amendment or registration statement under paragraph (b) of this section and shall not otherwise affect any posteffective amendment or registration statement. Following this action by the Commission, the registrant may file with the Commission at any time a petition for review of the suspension.The Commission w ill order a hearing on the matter if  a request for a hearing is included in the petition.(d) Subsequent Amendments. (1) Except as provided in paragraph (d)(2) of this section, a post-effective amendment or registration statement which includes a prospectus shall not become effective under paragraph (a) of this section if a subsequent posteffective amendment or registration statement relating to the prospectus is filed before such amendment or registration statement becomes effective.(2) A  post-effective amendment or registration statement which includes a prospectus shall become effective under paragraph (a) of this section notwithstanding the filing of a subsequent post-effective amendment or registration statement relating to the prospectus, Provided, that the following conditions are met:(i) the subsequent amendment or registration statement is filed under paragraph (b) of this section; and(ii) the subsequent amendment or registration statement designates as its effective date either:(A) the date on which the prior posteffective amendment or registration statement was to become effective under paragraph (a) of this section or(B) a new effective date designated under paragraph (b)(l)(iii) of this section.In this case the prior post-effective amendment or registration statement

filed under paragraph (a) of this section and any prior post-effective amendment or registration statement filed Under paragraph (b) of this section shall also become effective on the new effective date designated under paragraph(b)(l)(iii) o f this section.(3) Notwithstanding paragraphs (d)(1) and (d)(2) of this section, if another post-effective amendment or registration statement relating to the same prospectus is filed under paragraph (a) of this section before the prior amendments or registration statements filed under paragraphs (a) and (b) of this section have become effective, none of such prior amendments or registration statements shall become effective under this section.(e) Condition to Use of Paragraphs (a) 
or (b). A  post-effective amendment or new registration statement shall not become effective under paragraphs (a) or(b) of this section unless within two years prior to the filing thereof a posteffective amendment or registration statement relating to the common stock of the registrant has become effective.(f) Electronic Filers. (1) When ascertaining the date of filing, electronic filers should not presume a registration statement has been accepted until notice of acceptance has been received from the Commission.(2) Attention is directed to the requirements of the relevant registration statement form and § 230.483 concerning certain items of financial information (the Financial Data Schedule) that may be required.Note: To determine the date of automatic effectiveness, the day following the filing date is the first day of the time period. For example, a posteffective amendment filed under paragraph (a) of this section on November 1 would become effective on December 31.8. By revising paragraph (c) of § 230.487 to read as follows:

§ 230.487 Effectiveness of registration  
statem ents filed  by certain unit investm ent 
trusts.* * * * *(c)(1) The Commission may, in the manner and under the circumstances set forth in paragraph (c)(2) of this section, suspend the ability of a unit investment trust to designate the date and time of effectiveness of a series of such trust.Any such suspension, so long as it is in effect, shall apply to any registration statement that has been filed but has not, at the time of such suspension, become effective, and to any registration statement with respect to any series of such trust that may be filed after such suspension. Any suspension shall apply

only to the ability to designate the date and time o f effectiveness pursuant to paragraph (a) of this section and shall not otherwise affect any registration statement.(2) Any suspension pursuant to paragraph (c)(1) of this section shall become effective at such time as the Commission furnishes written notice thereof to the company or the sponsor of the unit investment trust. The notice of such suspension shall be in writing and shall specify the period for which such suspension shall remain in effect. The Commission may issue such suspension if it appears to the Commission that any registration statement containing a designation pursuant to this section is incomplete or inaccurate in any material respect, whether or not such registration statement has become effective, or that the registrant has not complied with the conditions of this section. Following such action by the Commission, the registrant may file with the Commission at any time a petition for review of the suspension. The Commission w ill order a hearing on the matter if a request for a hearing is included in the petition. * * * * *
PART 270-RULES AND 
REGULATIONS, INVESTMENT 
COMPANY ACT OF 19409. The authority citation for Part 270 continues to read in part as follows:

Authority: 15 U.S.C. 80a-l et seq., 80a-37, 80a—39 unless otherwise noted.
* * * * *10. By amending the undesignated paragraph following paragraph(b)(13)(iii)(F)(4)(ji)(J3) of § 270.6e—3(T) by revising the reference “ Rule 486 (17 CFR 230.486) to read “ Rule 485 [17 CFR 230.4851” .
PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933

PART 274—FORMS PRESCRIBED 
UNDER THE INVESTMENT COMPANY 
ACT OF 194011. The Authority citation for Part 239 continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77), 77s,. 77sss, 78c, 787, 78m, 78n, 78o(d), 78w(a), 7877(d), 79e, 79f, 79g, 79j, 797, 79m, 79n, 79q, 79t, 80a-8, 80a-29, 80a-30 and 80a-37, unless otherwise noted.
* * * * *12. The authority citation for Part 274 is revised to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77), 77s, 78c(b), 787, 78m, 78n, 78o(d), 80a-8, 80a-24, and 80a—29, unless otherwise noted.
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Note: Forms N -1A, N -2, N -3 , N -4 and S -  6 do not and the amendments will not appear in the Code of Federal Regulations.13. In Form S-6  (referenced in§ 239.16) the reference to “ rule (485 or 486)“ on the facing sheet is revised to read “ rule 485,“  the references to “ paragraph (a)“ are revised to read “ paragraph (a)(i)” (two places), and the reference to “ rule (485(b) or 486(b))“ in the Signature block is revised to read “ rule 485(b)“ , the period is removed following “ (485 or 486)“ on the facing sheet and the following is added on the facing after section D.: “ If appropriate, check the following box:□  this post-effective amendment designates a new effective date for a previously filed post-effective amendment.“14. Form N -lA  (referenced in§§ 239.15A and 274.11A) is amended by revising the facing sheet before the heading “ Calculation of Registration Fee under the Securities Act of 1933“ to read as follows:

FORM N—1A 
* * * * *It is proposed that this filing w ill become effective (check appropriate box):□  immediately upon filing pursuant to paragraph (b)□  on (date) pursuant to paragraph (b)□  60 days after filing pursuant to paragraph (a) (i)□  on (date) pursuant to paragraph (a)(i)□  75 days after fifing pursuant to paragraph (a)(ii)□  on (date) pursuant to paragraph (a)(ii) of rule 485.If appropriate, check the follow ing box:□  this post-effective amendment designates a new effective date for a previously filed post-effective amendment.
*  *  *  *  *15. Form N -2 (referenced in §§ 239.14 and 274.11a-l) is amended by revising the facing sheet before the heading “ Calculation of Registration Fee under the Securities Act of 1933” and by adding Instruction E.4 to the General Instructions to read as follows:
FORM N -2A * * * *It is proposed that this fifing will become effective (check appropriate box):□  when declared effective pursuant to section 8(c)The following boxes should only be included and completed if  the registrant

is a registered closed-end management investment company or business development company which makes periodic repurchase offers under Rule 23c-3 under the Investment Company Act and is making this fifing in accordance with Rule 486 under the Securities Act:□  immediately upon fifing pursuant to paragraph (b)□  on (date) pursuant to paragraph (b)□  60 days after fifing pursuant to paragraph (a)□  on (date) pursuant to paragraph (a)If appropriate, check the followingbox:□  this [post-effective] amendment designates a new effective date for a previously filed [post-effective amendment] [registration statement].* * * * *
General Instructions
* * it  it  itE. Amendments
it  it  it  it  it4. A  post-effective amendment to a registration statement on this Form, or a registration statement filed for the purpose of registering additional shares of common stock for which a registration statement filed on this Form is effective, filed on behalf of a Registrant which makes periodic repurchase offers pursuant to Rule 23c- 3 under the Investment Company Act [17 CFR 270.23c-3] may become effective automatically in accordance with Rule 486 under the Securities A ct [17 CFR 230.486]. In accordance with Rule 429 under the Securities A ct [17 CFR 230.429], a Registrant fifing a new registration statement for the purpose of registering additional shares of common stock may use a prospectus with respect to the additional shares also in connection with the shares covered by earlier registration statements if  such prospectus includes all of the information which would currently be required in a prospectus relating to the securities covered by the earlier statements. The fifing fee required by the Act and Rule 457 under the Securities A ct [17 CFR 230.457] shall be paid with respect to the additional shares only.16. In Form N -3 (referenced in §§ 239.17a and 274.11b) all references to “ Rule 486” are revised to read “ Rule 485“  on the facing sheet (four places), General Instruction H.5. (one place) and the Signature block (one place) and the reference “ (17 CFR 230.486]“  is revised to read “ [17 CFR 230.485]” in General Instruction H.5. (one place) and by revising the facing sheet before the

heading “ Calculation of Registration Fee under the Securities Act of 1933“  to read as follows:
FORM N-3
* * * it  itIt is proposed that this fifing will become effective (check appropriate box):□  immediately upon fifing pursuant to paragraph (b)□  on (date) pursuant to paragraph (b)□  60 days after fifing pursuant to paragraph (a)(i)□  on (date) pursuant to paragraph (a)(i)□  75 days after fifing pursuant to paragraph (a)(ii)□  on (date) pursuant to paragraph (a)(ii) of rule 485.If appropriate, check the following box:□  this post-effective amendment designates a new effective date for a previously filed post-effective amendment.
★  it  • * * *17. In Form N -4 (referenced in §§ 239.17b and 274.11c) all references to “ Rule 486” are revised to read “ Rule 485” on the facing sheet (four places), General Instruction H .5. (one place) and the Signature block (one place) and the reference “ [17 CFR 230.486]“ is revised to read “ [17 CFR 230.485]” in General Instruction H.5. (one place) and by revising the facing sheet before the heading “ Calculation of Registration Fee under the Securities Act of 1933” to read as follows:
FORM N-4
★  it  'it  it  itIt is proposed that this fifing w ill become effective (check appropriate box):□  immediately upon fifing pursuant to paragraph (b)□  on (date) pursuant to paragraph (b)□  60 days after fifing pursuant to paragraph (a)(i)□  on (date) pursuant to paragraph (a)(i)□  75 days after fifing pursuant to paragraph (a)(ii)O  on (date) pursuant to paragraph (a)(ii) of rule 485.If appropriate, check the following box:□  this post-effective amendment designates a new effective date for a previously filed post-effective amendment.
* it •• ★  • --it . • ss > ; - v."'-. ' ■ iBy the Commission.
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BILUNG CODE 8010-01-P

17 CFR Part 230
[Release Nos. 33-7084; IC -20487; File No. 
S 7-15-93]RIN 3235-AF86
Continuous or Delayed Offerings by 
Certain Closed-End Management 
Investment Companies
AGENCY: Securities and Exchange Commission.ACTION: Final rule amendment.
SUMMARY: The Securities and Exchange Commission is adopting an amendment to the “ shelf registration”  rule. The amendment will enable a closed-end management investment company or business development company that makes periodic repurchase offers to offer securities on a continuous or delayed basis under the shelf registration provisions of the Securities Act of 1933.
EFFECTIVE DATE: This rule amendment will become effective on September 26, 1994.
FOR FURTHER INFORMATION CONTACT: Robert G . Bagnall, Assistant Chief, (202) 942—0686, or Thomas M . J. Kerwin, Staff Attorney, (202) 942-0692, O ffice of Regulatory Policy, Division of Investment Management, Securities and Exchange Commission, 450 Fifth Street, NW., M ail Stop 10-6, Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The Securities and Exchange Commission is adopting substantially as proposed paragraph (a)(l)(xi) of rule 415 [17 CFR 230.4151 under the Securities A ct of 1933 [15 U .S .C . 77a] (the “ Securities Act”). The Commission also is adopting separately a related provision, new rule 486 [17 CFR 230.486] under the Securities A ct.1 Rule 486 permits closed-end investment companies making periodic repurchase offers to file certain post-effective amendments that become effective automatically, assisting those funds that make continuous or delayed offerings in maintaining continuously effective registration statements.

I. Background and DiscussionOn April 7,1993, the Commission adopted rule 23c-3 [17 CFR 270.23c-3]
1 See Post-Effective Amendments to Investment Company Registration Statements, investment Company Act Release No. 20486.

under the Investment Company Act of 1940 [15 U .S .C . 80a] (the “ Investment Company A ct” ) .2 Rule 23o-3, among other things, authorizes certain closed- end management investment companies and business development companies (“ closed-end interval funds” ) to make periodic repurchase offers for their own shares. The Commission recognized that closed-end interval funds may need to replenish their assets from time to time by selling new shares of common stock. To facilitate such sales, the Commission proposed to amend the shelf registration rule, rule 415 under the Securities A ct, to permit closed-end interval funds to make delayed or continuous offerings.3Comments generally favored the proposed amendment to rule 415. The Commission is adopting the amendment substantially as proposed.4 New paragraph (aj(l)(xi) of rule 415 permits closed-end interval funds to register “ shares of common stock which are to be offered and sold on a delayed or continuous basis.” Most commenters agreed that closed-end interval funds need authority to make delayed as well as continuous offerings.5 For example, interval funds making offerings only at specific tim es, such as in offerings coinciding with periodic repurchases, would require authority to make delayed offerings.6 Offerings under paragraph (a)(1) (xi)' are not subject to the two-year lim itation in paragraph (a)(2).Paragraph (a)(l)(xi) would apply only to offerings of common stock by closed- end interval funds and would not be available to other closed-end investment companies. Several commenters asserted that other closed-end companies need the ability to use shelf
2 See Repurchase Offers by Closed-End Management Investment Companies, Investment Company Act Release No. 19399 (April 7,1993), 58 FR 19330.3 Continuous or Delayed Offerings by Certain Closed-End Management Investment Companies; Automatic Effectiveness of Certain Registration Statements and Post-Effective Amendments, Investment Company Act Release No. 19391 (April 

7,1993), 58 FR 19361.
4 As adopted, paragraph (a)(l)(xi) adds the word 

"registered”  before the words “ closed-end 
management investment company” to conform to 
the wording of rule 23c-3.

5E.g.. Letter from Investment Company Institute 
to Jonathah G . Katz, Secretary, SEC at 2 (June 14, 
1993), File No. S7-15—93; Letter from American Bar 
Association to Jonathan G. Katz, Secretary, SEC at 
3 (June 10,1993), File No. S7-15-93; Letter from 
Dechert Price & Rhoads to Jonathan G. Katz, 
Secretary, S E C  at 2 (June 14,1993), File No. S7 -1 5 -  
93.

6 Delayed or continuous offerings by closed-end 
interval funds may require careful attention to share 
pricing. Rule 23c—3(b)(7)(iii) applies section 23(b) to 
require that shares be priced by reference to the net 
asset value next determined after receipt of a 
purchase order, and generally requires daily 
calculation of net asset value when an interval fund 
is offering its shares

régistration for delayed offerings.7 Closed-end interval funds w illlienefit from authority to undertake continuous or delayed offerings of equity securities to replenish assets periodically depleted by repurchases. W hile closed-end companies other than interval funds may repurchase shares occasionally and therefore seek to sell new securities, or may wish to offer additional shares depending on market conditions, closed-end interval funds have a fundamental policy of making periodic repurchase offers. Closed-end interval funds have a clear, ongoing need to make continuous or periodic offerings of shares, evidencing the “bona fide intent to offer and sell”  traditionally required for delayed shelf offerings.8 Therefore, the Commission is retaining the lim itation in paragraph 415(a)(l)(xi) to closed-end interval funds. W hile the Commission is not now authorizing other closed-end companies to make delayed offerings, it expects to continue to consider the matter.
H. Cost Benefit AnalysisThe amendment to rule 415 w ill benefit closed-end interval funds by permitting them to conduct continuous or delayed offerings of their shares. Interval funds may conduct such offerings more efficiently and on shorter notice, filing fewer registration statements and other related documents. The amendment does not impose any significant new burdens on investment companies. The Commission also may benefit because its staff need not review as many registration statements as otherwise might be filed.
III. Summary of Final Regulatory 
Flexibility AnalysisThe Commission prepared a summary of the Initial Regulatory Flexibility Analysis concerning the amendrfient to

7 E.g., Letter from Investment Company Institute, 
supra note 3, at 2, 4 (authority should be available 
to all closed-end companies that repurchase their 
own shares, even if not under rule 23c-3); Letter 
from American Bar Association, supra note 3, at 3 -  
4 (should be available to all closed-end companies, 
or at least those similar to interval funds): Letter 
from Dechert Price & Rhoads, supra note 3, at 2—
3 (should be available to all closed-end funds).

* E.g., Proposed Revision of Regulation S -K  and 
Guides for the Preparation and Filing of 
Registration Statements and Reports, Securities Act 
Release No. 6276 § HI.E. (Dec. 23,1980), 46 FR 78, 
88 (addressing proposed rule 462A, predecessor to 
rule 415; “ essential conditions’* of proposed shelf 
registration authority include “ a bona fide intent to 
offer and sell“ ); cf. Simplification of Registration 
Procedures for Primary Securities Offerings, 
Securities Act Release No. 6964, § D.A.6. (Oct. 22, 

~1992), 57 FR 48970,48974 (Form S—3 registrant 
eligible to file “ delayed basis” shelf registration 
should do so only if the registration statement 
accurately reflects the registrant’s current 
distribution plans and arrangements).



4 3 4 7 0  Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulationsrule 415 in accordance with 5 U .S .C .603 and published it in the proposing release.9 No comments addressed the analysis. The Commission has prepared a Final Regulatory Flexibility Analysis in accordance with 5 U .S .C . 604. The Analysis explains that the amendment w ill aid closed-end interval funds, including certain business development com panies, in replenishing assets as needed in conjunction with periodic repurchases of their shares. The Analysis states that the amendment enhances flexibility and maintains investor protection in a manner that should minim ize any impact on, or cost to, sm all entities. A  copy of the Final Regulatory Flexibility Analysis may be obtained by contacting Thomas M . J. Kerwin at M ail Stop 10-6, Securities and Exchange Com mission, 450 Fifth Street, N W ., Washington, DC 20549,
IV. Statutory AuthorityThe Commission is adopting the amendment to rule 415 pursuant to sections 6, 7 ,10, and 19(a) of the Securities A ct [15 U .S .C . 77f, 77g, 77j, and 77s(a)].
List of Subjects in 17 CFR Part 230Investment companies, Reports and recordkeeping requirements, Securities.Text o f Adopted Rule AmendmentFor the reasons set out in the preamble, Chapter II, Title 17 of the Code of Federal Regulations is amended as follows:
PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
19331. The authority citation for Part 230 continues to read in part as follows:

Authority: 15 U .S.C  77b, 77f, 77g, 77h, 77j, 77s, 77sss, 78c, 78/, 78m, 78n, 78o, 78w, 78//(d), 79t, 80a-8, 80a-29, 80a-30, and 80a- 37, unless otherwise noted.
It it  it  it  it2. Section 230.415 is amended by removing the word “ or” at the end of paragraph (a)(l)(ix), removing the period and adding the word “ ;or”  at the end of paragraph (a)(l)(x), and adding new paragraph (a)(l)(xi) to read as follows:
§ 230.415 Delayed o r continuous offering  
and sale o f securities.(a) * * *(1)* * *Cxi) Shares of common stock which are to be offered and sold on a delayed or continuous basis by or on behalf of a registered closed-end management

e Inv. Co. Act Rel. 19391, supra note 2, § IV , 58 
FR at 19363.

investment company or business development company that makes periodic repurchase offers pursuant to § 270.23c-3 of this chapter.
* * * it *By the Commission.Dated: August 17,1994.
Margaret H. McFarland,
Deputy Secretary.[FR Doc. 94-20623 Filed 8-23-94; 8:45 am] 
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Social Security Administration

20 CFR Part 416
RIN 09S0-AD35

Supplemental Security Income for the 
Aged, Blind, and Disabled; Treatment 
of Certain Royalties and Honoraria
AGENCY: Social Security Adm inistration, H H S.
ACTION: Final rules.
SUMMARY: In these final regulations we are amending the supplemental security incom e (SSI) regulations to reflect the provisions of section 5034 of Pub. L. 101-508, the Omnibus Budget Reconciliation Act of 1990 (OBRA ’90). The provisions of this section change the treatment of certain royalties and honoraria from unearned income to earned income. In some cases, the statutory change w ill permit the individual to receive a larger SSI benefit, w hile in other cases there w ill be no effect or a reduced SSI benefit may result. We are also amending the SSI regulations to clarify the definition of royalties.
EFFECTIVE DATE: August 24,1994. The provisions of section 5034 of Pub. L. 101-508 are effective for determinations of eligibility and benefit amount beginning December 1,1991.
FOR FURTHER INFORMATION CONTACT: Regarding this document—Duane Heaton, Legal Assistant, 3 -B -l Operations Building, 6401 Security Boulevard, Baltimore, M D 21235, (410) 965-8470; regarding eligibility or filing for benefits—our national toll-free number, 1-800-772-1213.
SUPPLEMENTARY INFORMATION: BackgroundSection 5034 of OBRA ’90, enacted November 5,1990, amended section 1612(a)(1) and (2) of the Social Security A ct (the Act). Prior to this amendment, the A ct provided that royalties were counted as unearned income under the

SSI program unless the royalties were from self-employment in a royalty- related trade or business. Honoraria also were counted as unearned income. As unearned income, any expenses of obtaining this income were not counted. Then, the first $20 of the SSI beneficiary’s income in a month was excluded, and the remaining unearned income resulted in a dollar-for-dollar reduction in benefits.This OBRA ’90 amendment provides that any royalties earned by an individual in connection with any publication of the work of the individual, as well as that portion of any honoraria received for services rendered, are earned income under the *SSI program. The provisions of section 5034 are effective for determinations of eligibility and benefit amount as of December 1,1991.A s a result of this statutory provision, the statutory earned income exclusions, which in many cases are more generous than the unearned income exclusions, w ill now apply to such earnings. Under the earned income exclusions, SSA  w ill exclude the first $65 of monthly earnings plus 50 percent of the remaining earnings per month. Other earned income exclusions, such as impairment-related work expenses, also may apply.In many cases, the application of the earned income exclusions w ill result in considering a smaller portion of the royalties and honoraria as countable incom e. However, in those cases in w hich the individual receives a royalty for the publication of his or her work and incurs a large amount of expenses in obtaining this income, but does not have a royalty-related trade or business, the individual may have a greater portion of his or her royalty treated as countable income. This is because there is no statutory or regulatory provision that permits the deduction of expenses from earned income that parallels the deduction of expenses for obtaining unearned income. Further, we believe the statute does not provide authority for us to permit, through regulations, the deduction of expenses from earned royalty income.Current regulations in § 416.1121(c) state that royalties may include, among other things, payments to the owner of a m ine, o il w ell, timber tract, or other natural resource for extraction of a product. In the past, we interpreted this provision to mean that royalties include the proceeds from timber sales as w ell as from timber leases.We are clarifying this section of the regulations to make it clear that proceeds from the conversion of a resource are not income. For example,



Federal Register / V o l. 59, N o, 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations 43471the term royalties may include the proceeds from timber leases, but not from timber sales. A  timber sale is the conversion of a resource from one form (timber) to another (cash) as provided for in §§ 416.1103(c) and 416.1207(e). Thus, royalties would include fees for the use of the land, but not payments resulting from a sale.Under that definition of royalties, if an owner of timberland enters into a long-term lease agreement which permits the lessee to manage and cut timber, with payment to be dependent on the amount of timber actually harvested, the payments to the lessor would be considered royalties.However, a contract for the sale of standing timber would not result in royalties. We propose to amend the regulations to clarify the definition of royalties accordingly.Final RegulationsWe are revising §§ 416.1110,416.1111, and 416.1121 to reflect the statutory changes of section 5034 of OBRA ’90 and the change in the definition of royalties as follows:• Section 416.1110, which lists what we consider to be earned income, is revised by adding a new paragraph (e) to provide that payments of royalties to an individual in connection with any publication of the work of the individual are earned income. A lso, that portion of honoraria received in consideration of services rendered is included as earned income. Honoraria that are earned income include rewards and donations received in consideration of services rendered for which no payment can be enforced by law.• Section 416.1111, which explains how we count each type of earned income, is revised by adding paragraph (e), which provides that payments of royalties to an individual in connection with the publication of the work of the individual and honoraria, to the extent received for services rendered, count at the earliest of the following points:i when received, credited, or set aside for the individual’s use.• Section 416.1121(c) is revised by clarifying the definition of royalties and adding a cross-reference to show that payments of royalties to an individual in connection with the publication of the work of the individual are treated differently from other royalties.Public CommentsThese regulations were published as a Notice of Proposed Rulemaking on October 8,1993 (58 FR 52464). A  60-day comment period was provided. We did not receive any public comments. We

are, therefore, adopting the regulations as proposed.Regulatory Procedures
Executive Order No. 12866We have consulted with the Office of Management and Budget (OMB) and determined that these rules do not meet the criteria for a significant regulatory action under E .0 .12866. Thus, they were not subject to OMB review.
Regulatory F lexibility A ctWe certify that these final regulations w ill not have a significant economic impact on a substantial number of small entities because these regulations affect only individuals and States. Therefore, a regulatory flexibility analysis as provided in Pub. L. 96-354, the Regulatory Flexibility A ct, is not required.
Paperwork Reduction A ctThese final regulations impose no additional reporting and recordkeeping requirements subject to OMB clearance.(Catalog of Federal Domestic Assistance: Program No. 93.807—Supplemental Security Income)List o f Subjects in 20 CFR Part 416 Adm inistrative practice and procedure, Aged, Blind, Disability benefits, Public assistance programs, Reporting and recordkeeping requirements, Supplemental security income.Dated: June 28,1994.
Shirley Chater,
Commissioner of Social Security.Approved: August 11,1994.Donna E. Shalala,
Secretary of Health and Human Services.For the reasons set out in the preamble, Part 416 of Title 20 of the Code of Federal Regulations is amended as follows:
PART 416—[AMENDED]1. The authority citation for Subpart K of Part 416 continues to read as follows:

Authority: Secs. 1102,1602,1611,1612, 1613,1614(f), 1621, and 1631 of the Social Security Act; 42 U .S .C . 1302,1381a, 1382, 1382a, 1382b, 1382c(f), 1382j, and 1383; sec 211 of Pub. L. 93-66, 87 Stat. 154.2. Section 416.1110 is amended by adding a new paragraph (e) as follows:
§416.1110 W hat is earned incom e.* * * * *(e) Certain royalties and honoraria. Royalties that are earned income are payments to an individual in Connection w ith any publication of the

work of the individual. (See § 416.1110(b) if  you receive a royalty as part of your trade or business. See § 416.1121(c) if  you receive another type of royalty.) Honoraria that are earned income are those portions of payments, such as an honorary payment, reward, or donation, received in consideration of services rendered for which no payment can be enforced by law. (See §416.1120 if  you receive another type of honorarium.)3. Section 416.1111 is amended by adding a new paragraph (e) as follows:
§ 416.1111 How we count earned incom e. • 
*  *  *  *  *(e) Royalties and honoraria. We count payments of royalties to you in connection with any publication of your work, and honoraria, to the extent received for services rendered, at the earliest of the follow ing points: when you receive them, when they are credited to your account, or when they are set aside for your use. (See § 416.1111(b) if  you receive royalties as part of your trade or business.)4. Section 416.1121 is amended by revising paragraph (c) to read as follows:

§ 416.1121 Types o f unearned incom e.
* * * * *(c) D ividends, interest, and certain 
royalties. Dividends and interest are returns on capital investments, such as stocks, bonds, or savings accounts. Royalties are compensation paid to the owner for the use of property, usually copyrighted material or natural resources such as m ines, oil w ells, or timber tracts. Royalty compensation may be expressed as a percentage of receipts from using the property or as an amount per unit produced. (See § 416.1110(b) if  you receive royalties as part of your trade or business and § 416.1110(e) if  you receive royalties in connection with the publication of your work.)* * * * *[FR Doc. 94-20627 Filed 8-23-94; 8:45 ami 
BILLING CODE 4190-29-P
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner

24 CFR Part 208
P o c k e t No. R -04-1691; F R -3521 -F -03 ]

RiN 2502-AG 16

Electronic Transmission of Required 
Data for Certification and 
Recertification and Subsidy Billing 
Procedures for Multifamily Subsidized 
Projects

AGENCY: Office of the Assistant Secretary for Housing-Federal Housing Commissioner, HUD.
ACTION: Final rule.
SUMMARY: This rule requires electronic submission in a HUD-prescribed format of tenant and financial data by owners of certain subsidized m ultifam ily projects and by the public agencies that administer the assistance contracts for HUD. Electronic transmission is necessary because the manual submission of HUD forms has become a burden to project owners, managers and HUD.This final rule responds to public comments received on a previous interim rule that applies to m ultifam ily subsidized projects administered by State housing finance and development agencies and other public housing agencies under the following programs: the section 236 Interest Reduction and Rental Assistance Payments program, the section 8 Housing Assistance Payments Program (except the section 8 Existing Housing Program or the Moderate Rehabilitation Program), the section 221(d)(3) Below Market Interest Rate Loan program, and the section 101 Rent Supplement Payment program. It also applies to projects under the follow ing programs: the section 202 program (except section 202/8 projects, for which a similar rule was already effective), and the section 811 Supportive Housing for Persons with Disabilities program.The change made in response to comments on the interim rule to clarify the 12 month retroactive data collection is extended in this rule to comparable provisions applicable already by final rule to owners of subsidized projects that are administered directly by HUD. 
EFFECTIVE DATE: This rule is effective September 23,1994.
FOR FURTHER INFORMATION CONTACT: Barbara D. Hunter, Acting Director, Planning and Procedures Division,

O ffice of M ultifam ily Housing Management, Room 6180, Department of Housing and Urban Development,451 Seventh Street SW ., W ashington, D .C . 20410, telephone (202) 708-3944. Hearing or speech-impaired individuals may call HUD’s TDD number (202) 708- 4594. (These telephone numbers are not toll-free.)
SUPPLEMENTARY INFORMATION:

I. Paperwork BurdenThe information collection requirements contained in this rule were approved by the Office of Management and Budget (OMB) under the Paperwork Reduction Act of 1980 (44 U .S .C . 3501-3520) and assigned OM B control numbers 2502-0204 and 2502-0182.
II. BackgroundOn November 19,1993, a rule was published (58 FR 61017) [following previous publication of a proposed rule in June 1988] that covered both the HUD m ultifam ily subsidized projects administered by HUD and the ones administered by State finance and development agencies or other public housing agencies as Contract Administrators (CAs) for HUD. The rule was final as to the projects administered directly by HUD and interim with no stated effective date with respect to those administered by CA s and to Section 202 and Section 811 projects. (Project owners who had already automated tenant certifications and recertifications of income were subject to an effective date of March 21,1994, whereas project owners who had not yet automated were subject to an effective date of May 20,1994.)The rule was interim (§§ 208.108 (c) and (d)) with respect to the projects administered by CA s, Section 202 Elderly Housing projects, and Section 811 Supportive Housing for Persons W ith Disabilities projects. No effective date announcement has been published for the interim rule, and this rule makes final the provisions of that interim rule with two changes to reflect response to comments received.
III. Discussion of Public Comments 
From Interim RuleComments on the requirements applicable to contract administrators and the Section 202 projects and Section 811 projects were due January18,1994. In response to the publication of that rule, the Department received 6 public comments. The commenters were three management companies, two State housing finance and development agencies, and the National Council of State Housing Agencies. A ll

commentors expressed concern about details of the conversion to electronic submission of data rather than about the overall concept. As a result of these comments, the Department has made some revisions to the rule governing automation of submission of data by project owners and contract administrators. The following discussion summarizes the comments and provides HUD’s responses to those comments.
Comment: This automation of certification and recertification of tenant data (TRACS) should be put on hold or implemented as designed in the proposed rule. If this is not done, it w ill be impractical for many CAs to meet the current timing.
Response: The Department’s intent to automate has been known since 1988, and most owners and agents have already automated the form HUD 50059. Furthermore, this effort is necessary for the Department to meet its goals of improving financial management of these important programs and enabling accurate forecasting of budget projections for these programs.
Comment: (From two management companies) HUD should consult with Contract Administrators to find out what additional data they would like to obtain, and HUD should prescribe one alternative transmission format for this additional data. This additional format would allow developers/owners to achieve the benefits of uniformity and provide them with the information they need.
Response: The Department is limited to the collection of information that is approved by OM B. The information collected must be mandated by Federal Regulations and be justified by HUD before OMB w ill grant approval. Therefore, HUD is not authorized to require the collection of any additional information CAs may believe it is desirable to obtain from project owners. CA s may not use HUD data collection needs as a basis for seeking additional information.
Comment: HUD should provide clear directions to CAs regarding how TRACS operates, what software w ill be needed by CA s and what technical assistance HUD w ill provide CAs to get up and running. They ask HUD to work with them to answer these questions to determine a reasonable date by which the CAs w ill be in fu ll compliance with TRA CS.
Response: When a project obtains HUD-50059 data on paper, it submits the certification data, either directly or by a service bureau, to the CA  in the prescribed format. The certification data are submitted electronically to the CA



Federal Register / V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43473via modem, disk or tape, in accordance with this rule. The CA  then transmits the certification data to HUD via modem, disk or tape.HUD receives the certification data and checks the format of the transmission. Physically acceptable records are validated for conformation to HUD programmatic rules. Discrepancy records are generated for data that does not conform to programmatic rules. Discrepancy records are sent back to the C A , which are in turn forwarded to the project. (A future enhancement of the TRACS software w ill allow discrepancy records to be sent simultaneously to the CA  and the project if  desired.) Invalid certifications are corrected as required by the project and resubmitted to HUD by the C A .There are a number of sources available to CAs that provide guidance:
The HUD-50059 Information Packet This is also known as the Yellow  Book. The HUD-50059 Information Packet contains general information on T RA CS, data collection and processing, data transmission media, error correction, and the Monthly Activity Transmission (MAT) User Guide, which details the required format—record layouts and field characteristics—for all TRACS data transmitted to and from HUD.
The Release 1.1 Entity and Attribute 

Definition Report Reference. This contains detailed information about the data gathered by TRACS and the edits performed on the data to ensure that it is valid. (This information is technical and would be most suited for use by ADP professionals.)
The P C  SprintM ail Electronic 

Information Packet This is also known as the Blue Book. The PC SprintM ail Electronic Information Packet contains information regarding electronic submission of certification data to HUD, using SprintM ail software. The Packet covers hardware requirements, configuration information, installation instructions, and operating instructions for PC SprintM ail. The PC SprintM ail software is available from the TRACS Central Facility at 1-600-767-7558.
Understanding the TRACS  

Automation Rule. This contains information on the programs covered by the rule, effective dates for the rule, transmission of retroactive data, options for submitting data electronically, the costs o f automation, and the data to be transmitted to HUD.
TRACS Industry Bulletin Board. The Bulletin Board provides a format for open communication between HUD and third parties with an active interest in TRACS. Questions and observations of a technical or programmatic nature can be

posted on the Bulletin Board, via modem, at 202-755-2189. For more information, CAs should consult the TRACS BBS User Guide.
The TR ACS Central Facility. The TRACS Central Facility can provide guidance on the data transmittal process and assistance in correction of errors in the physical composition of transmissions. A ll of the documents referenced here are available from the TRACS Central Facility. The TRACS Central Facility can be contacted at 1 - 800-767-7588.The HUD-50059 Information Packet, the Release 1.1 Entity and Attribute Definition Report Reference, and the PC SprintM ail Electronic Information Packet are available from the TRACS Central Facility at 1-800-767-7588. In addition, many software vendors are now developing and offering products that automate the preparation of certification data in the prescribed format. CA s may call either or both the National Leased Housing Association (NLHA) at 202-785-8888 and the National Assisted Housing Management Association (NAHMA) at 703-683-8630 or other associations related to the management of assisted housing to obtain a listing o f software developers.

Com m ent: Although owners ana agents may voluntarily participate by submitting data electronically to CA  after December 1993, the CAs who are not automated w ill not be able to process these payment requests.
Response: CAs w ill need to purchase or m odify their software to be ready to receive and transmit data electronically when this rule becomes effective. After the CA s are automated they must notify projects under their jurisdiction as to when and how they are to begin electronic submission.
Com m ent: HUD should provide CAs with in-house TRA CS edit program s that would allow the Contract Administrators to correct a ll field and format errors before forwarding to the HUD database. This edit program w ill enhance the accuracy of the housing assistance payments.
Response: The TRACS team has created several documents to assist data submitters in preparation of error-free transmissions. See above listing.
Com m ent: Section 208.108(c) requires CAs to transmit data electronically to HUD in a HUD specified format. To date, the CA s have not been advised of the format to be utilized.
Response: The HUD specified format is detailed in the Yellow Book. See listing of sources of information on TRA CS.
Com m ent: In order to build the contemplated HUD database, it does not

appear necessary to collect all tenant data for the previous twelve months. Rather collection of the most recent tenant certification from form HUD 50059 should provide all the necessary data.
Response: Data is requested for subsidized tenants who are currently in occupancy and have not had their assistance terminated. The transmission of retroactive data is to include only the tenant’s most recent “ complete certification” (move-in, initial certification, interim recertification). When the most recent certification for a tenant is a partial certification (gross rent change or unit transfer), both the complete and partial certifications should be transmitted so that H UD’s automated system can establish a complete record lor the household.Sections 208.108(a) through (d) have been revised to reflect this clarification, both for the projects administered by CAs and those directly administered bv HUD.
Com m ent: Current HUD handbook provisions require the CA  to review supporting documentation for Special Claim s before approving the claim  for payment. Special claim s are submitted for billing only after this review. The Interim Rule (§ 208.108(e)) does not distinguish between Special Claim s that have been reviewed and approved for payment from those that have just been received from project owners. The Final Rule should clearly indicate that only previously approved Special Claim s should be submitted electronically to the CA .
Response: Automation o f Special Claim s is contained in a future system release, and the design has not been fully developed at this time. In instances where HUD is the contract administrator, current plans call for electronic transmission of detailed data contained in the Section 8 Special Claim s Worksheets (Forms 52671A-D), prior to approval by the field office. There would be a concurrent manual submission of supporting documentation as required in Handbook § 4350.3, Chapter 6. Special Claim s would not be submitted for billing until after the field office has approved the claim  and so noted it in the system. The billing data is contained in the Housing Owner’s Certification and Application for Housing Assistance Payments (Form 52670), and Schedule of Section 8 Special Claim s (Form 52670A Part 2). The system w ill be designed to verify that approval has been granted when special claim s are billed.Where a contract administrator other than HUD has the responsibility for reviewing and approving special claim s,
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Comment: HUD should reimburse CAs equitably for TRACS-related expenses.
Response: CAs receive an administrative fee as reimbursement for administering contracts. It is the Department’s opinion that once CAs are automated, the actual costs of doing business w ill be reduced, since CAs w ill be able to reduce their clerical and administrative costs. The cost of administering contracts w ill be higher with the onset of automation, but the actual costs w ill be reduced over tim e, which w ill have a balancing effect on the overall cost of administering the contracts. Moreover, CAs w ill need to automate various other functions they perform just to stay current with technological improvements in management practices.
Comment: HUD should allow for a trial operating period, so the system can be tested and any difficulties resolved.
Response: Undoubtedly, once CAs start transmitting, there w ill be some difficulties. These w ill be tested and resolved during those initial months of transmission.
Comment: Requiring some projects, particularly small projects located in remote areas or projects where an owner/manager only owns one or two projects, to automate and electronically transmit the required data to HUD w ill place unnecessary burden on them.HUD should allow CAs to accept hard copy information directly from these projects, either by processing these projects’ data forms or by operating as service bureaus.
Response: Section 208.112(e) of the current rule permits owners of small projects covered by the rule either to automate or to contract with a service bureau to perform the automated transmission function. This rule revises § 208.112(e) to extend the same option of using a service bureau to State agencies administering only one project. Even though the Department would prefer for each State agency to obtain its own hardware and software, this rule gives greater latitude to State agencies administering only one project (approximately 100 units) in recognition of their concern that automation o f their operations might not be cost effective.

IV . Other Matters
A . Regulatory ReviewThis rule was reviewed by the Office of Management and Budget (OMB) under Executive Order 12866 on Regulatory Planning and Review, issued by the President on September 30,1993. Any changes made in this rule subsequent to its submission to OMB are identified in the docket file , which is available for public inspection in the office of the Department’s Rules Docket Clerk, room 10276, 451 Seventh Street SW ., W ashington, DC.
B . Environm ental ImpactIn accordance with 40 CFR 1508.4 of the regulations of the Council on Environmental Quality and 24 CFR 50.20(k) of the HUD regulations, the policies and procedures contained in this rule relate only to HUD administrative procedures and, therefore, are categorically excluded from the requirements of the National Environmental Policy A ct.
C . Executive Order 12612, FederalismThe General Counsel, as the Designated O fficial under section 6(a) of Executive order 12612, Federalism , has determined that the policies contained in this rule w ill not have substantial direct effects on states or their political subdivisions, or the relationship between the Federal government and the states, or on the distribution of power and responsibilities among the various levels of government. Specifically, this rule is directed to owners of m ultifam ily housing projects and State housing and finance agencies that serve as contract administrators for HUD, and w ill not impinge upon the general relationship between the Federal Government and State and local governments. As a result, the rule is not subject to review under the order.
D. Executive Order 12606, the Fam ilyThe General Counsel, as the Designated O fficial under Executive Order 12606, The Fam ily, has determined that this rule does not have potential for significant impact on fam ily formation, maintenance, and general well-being, and, thus, is not subject to review under the order. No significant change in existing HUD policies or programs w ill result from promulgation of this rule, as those policies and programs relate to fam ily concerns.
E. Regulatory Flexibility A ctThe Secretary, in accordance with the Regulatory Flexibility A ct (5 U .S .C . 605(b)) has reviewed and approved this

rule, and in so doing certifies that this rule w ill not have a significant economic impact on a substantial number of small entities. Because this rule changes the way in which the data is transmitted to HUD, and all costs associated with implementation of the electronic transmission w ill be considered project operating costs, the rule is not expected to have a significant economic impact.
F. Regulatory AgendaThis rule was listed as item number 1601 under the Office of Housing in the Department’s Semiannual Agenda of Regulations published on April 25,1994 (59 FR 20424, 20451) under Executive Order 12866 and the Regulatory Flexibility A ct.
G. CatalogThe Catalog of Federal Domestic Assistance numbers for the programs affected by this rule are 14.103,14.149, 14.157,14.181, and 14.182.List of Subjects in 24 CFR Part 208Computer technology—automatic data processing, Data processing, Electronic data processing, Subsidies—grant programs, Rent subsidies.Accordingly, chapter II of title 24 of the Code of Federal Regulations is amended as follows:
PART 208—ELECTRONIC 
TRANSMISSION OF REQUIRED DATA 
FOR CERTIFICATION AND 
RECERTIFICATION AND SUBSIDY 
BILLING PROCEDURES FOR 
MULTIFAMILY SUBSIDIZED 
PROJECTS1. The authority citation for part 208 continues to read as follows:Authority: 12 U .S.C . 1701s, 17151,1715z- 1; 42 U .S .C . 1437f and 3535(d).2. Section 208.108 is amended by:a. Adding section headings at the beginning of paragraphs (a), (b), and (e);b. Adding two sentences to the end of paragraphs (a) and (b)(3); andc. Revising paragraphs (c) and (d), to read as follows:
§208.108 Requirem ents.(a) Projects specified in § 208.104(a) 
that are automated. * * * Data collected for the 12 months preceding March 21, 1994, is to include only the tenant’s most recent “ complete certification’’ (move-in, initial certification, interim recertification, or annual recertification). When the most recent certification for a tenant is a partial certification (gross rent change, unit transfer, or correction), both the
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that are not automated.(3) * * *Data collected for the 12 months preceding May 20,1994, is to include only the tenant’s most recent “ complete certification”  (move-in, initial certification, interim recertification, or annual recertification). When the most recent certification for a tenant is a partial certification (gross rent change, unit transfer, or correction), both the complete and partial certifications must be transmitted.(c) Projects specified in § 208.104(b).(1) Project owners. Project owners of applicable projects under § 208.104(b) must electronically transmit data for certification, recertification and subsidy billing procedures in a HUD specified format to the contract administrator. These project owners are required to transmit data collected for the 12 months preceding September 23,1994, as well as data collected on or after that date. Data collected for the 12 months preceding September 23,1994 is to include only the tenant’s most recent “complete certification” (move-in, initial certification, interim recertification, or annual recertification). When the most recent certification for a tenant is a partial certification (gross rent change, unit transfer, or correction), both the complete and partial certifications must be transmitted.(2) Contract administrators. State housing finance and development agencies and Public Housing Agencies that serve as the subsidy contract administrator must accept the electronic transmission of the HUD forms listed below in § 208.108(e) from the projects they administer, and electronically transmit that data to HUD in a HUD specified format after appropriate review and correction of the data.(d) Projects specified in § 208.104(c). Project owners of applicable projects under § 208.104(c) must electronically transmit data for certification, recertification and subsidy billing procedures to HUD in a HUD specified format. In the case of partially assisted section 202 projects, owners are required to electronically transmit data only for subsidized units. These project owners are required to transmit data collected for the 12 months preceding the effective date of the rule, as w ell as data collected on or after the effective date of the rule. Data collected for the 12 months preceding September 23,1994 is to include only the tenant’s most recent “ complete certification”  (move- in, initial certification, interim

recertification, or annual recertification). When the most recent certification for a tenant is a partial certification (gross rent change, unit transfer, or correction), both the complete and partial certifications must be transmitted.(e) Data to be transmitted. * * *3. In § 208.112, paragraph (e) is revised to read as follows:
§208.112 C o st 
*  *  *  *  *(e) Owners of smaller projects or partially assisted projects with few subsidized units and CAs that administer no more than one project that determine that the purchase of hardware and/or software is not cost effective may contract out the electronic data transmission function to organizations that provide such services, including, but not lim ited to the following organizations: local management agents, local management associations and management agents with centralized facilities. Owners of m ultiple projects may centralize the electronic transmission function. However, owners that contract out or centralize the electronic transmission function are required to retain the ability to monitor the day-to-day operations of the project at the project site and be able to demonstrate that ability to the relevant HUD field office.Dated: August 15,1994.Nicolas Retsinas,

Assistant Secretary fo r Housing-Federal 
H ousing Com m issioner.[FR Doc. 94-20656 Filed 8-23-94; 8:45 am]
BILLING CODE 4210-27-P

DEPARTMENT OF DEFENSE 

Office of the Secretary

32 CFR Part 378 
[DoD Directive 5148.11]

Organizational Charter; Assistant to 
the Secretary of Defense for 
Intelligence Oversight (ATSD(IO))
AGENCY: Office of the Secretary, DoD. 
ACTION: Final rule.
SUMMARY: This revision updates the responsibilities, functions, relationships and authorities as prescribed therein. The ATSD(IO) report directly to the Secretary and Deputy Secretary of Defense, and is responsible for the independent oversight of all intelligence activities in the Department of Defense, In this capacity, the ATSD(IO) ensures that all activities performed by intelligence units and all intelligence

activities performed by non-intelligence units, are conducted in compliance with Federal law and other laws as appropriate, Executive orders and Presidential Directives, and DoD Directives System issuance.
EFFECTIVE DATE: July 1,1994.
FOR FURTHER INFORMATION CONTACT Mr. R. Kennedy, Organizational and Management Planning, 703-697-1142.List o f Subjects in 32 CFR Part 378Organization and functions (government agencies).Accordingly, 32 CFR part 378 is revised to read as follows:
PART 378—ASSISTANT TO THE 
SECRETARY OF DEFENSE FOR 
INTELUGENCE OVERSIGHT ATSD(IO))Sec.378.1 Purpose.378.2 Applicability.378.3 Definition.378.4 Responsibilities and Functions378.5 Relationships.378.6 Authorities. *Authority: 10 U .S .C . 113.
§378.1 Purpose.Under the authority vested in the Secretary of Defense by 10 U .S .C . 113, this part updates the responsibilities, functions, relationships, and authorities of the ATSD(IO), as prescribed herein.
§378.2  A pplicability.This part applies to the O ffice of the Secretary of Defense (OSD), the M ilitary Departments, the Chairman of the Joint Chiefs of Staff, the Unified Combatant Commands, the O ffice of the Inspector General of the Department of Defense» the Defense Agencies, and the DoD Field Activities (hereafter referred to collectively as “ the DoD Components” ).
§378.3  Definition.

Propriety, Refers to the standards for intelligence activities promulgated in Executive orders, Presidential Directives, and DoD Directives. Other terms used herein are defined in E .O . 12333, 3 CFR, 1981 Com p., p. 200; DoD Directive 5240.1 \  and DoD 5240.1-R2
§ 378.4 Responsibilities and functions.The Assistant to the Secretary of Defense for Intelligence Oversight shall be responsible for the independent oversight of all intelligence activities in the Department of Defense. In this capacity, the ATSD(IO) shall ensure that all activities performed by intelligence units and all intelligence activities

1 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 Port 
Royal Road, Springfield, V A  22161.

2 See footnote 1 to § 378.3.



43476 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsperformed by non-intelligence units, are conducted in compliance with Federal law and other laws as appropriate, Executive orders and Presidential Directives, and DoD Directives System issuances. In the exercise of this responsibility, the ATSD(IO) shall:(a) Develop intelligence oversight policy and, in coordination with the General Counsel of the Department of Defense (GC, DoD), issue intelligence oversight guidance to the DoD intelligence components, including regulatory guidance implementing intelligence oversight aspects of E .O . 12333.(b) Review, in consultation with the G C, DoD, all allegations that raise questions of the legality or propriety of intelligence activities in the Department of Defense.(c) Investigate intelligence activities that raise questions of legality or propriety.(d) Conduct vigorous and independent inspections of the DoD Components that engage in intelligence activities for the purpose of verifying that personnel are fam iliar and in com pliance with E .O . 12333 and its DoD implementing documents. A t the request of senior leadership of the Department, and as practicable, the ATSD(IO) w ill assess and evaluate the performance of DoD’s intelligence activities during the course of scheduled inspections and site visits. Reports in these areas of special interest w ill be provided to the requesting official and the Secretary of Defense for information.(e) Monitor investigations and inspections conducted by the DoD Components related to intelligence activities, evaluate the findings and, if  appropriate, submit recommendations for corrective action to the Secretary and Deputy Secretary of Defense.(f) Report the following to the Secretary and Deputy Secretary of Defense, and the Intelligence Oversight Board of the President’s Foreign Intelligence Advisory Board, established under E .0 .12863, 3 CFR, 1993 Com p., p. 632, at least quarterly, in consultation with the G C , DoD:(1) Any significant oversight activities undertaken; and(2) Any DoD intelligence activities of questionable legality or propriety, the investigative action on them, an evaluation of completed investigations, and the action taken on completed investigations.(g) Participate as a member of the Defense Counterintelligence Board (DoD Directive 5240.2 3).
3 See footnote 1 to § 378.3

(h) Pursuant to DoD Directive 5240.12 4, review and conduct an annual financial audit of all funds generated by DoD Intelligence Commercial Activities, and report the results to the Assistant Secretary of Defense for Command, Control, Com munications, and Intelligence.(i) Review DoD clandestine intelligence activities to ensure com pliance with special constraints and controls.(j) Evaluate the effectiveness of the DoD intelligence components’ efforts to protect HUM INT sources, in accordance with DoD Directive S-5205.15.(k) Participate in the Sensitive Reconnaissance Operations approval process.(l) Conduct liaison with Federal intelligence and law enforcement agencies (e.g., Central Intelligence Agency, Federal Bureau of Investigation, and Drug Enforcement Administration) at the national level and field locations, as required, to ensure DoD intelligence activities and DoD intelligence support to law enforcement agencies are being conducted properly.(m) Review the DoD sensitive support provided to the DoD Components and other Federal Agencies, pursuant to DoD Directive S-5210.366, to ensure compliance with DoD policy.(n) Coordinate, as appropriate, with the DoD Inspector General (DoD IG) on matters relating to the DoD IG ’s area of responsibility in accordance with DoD Directive 5106.17.(o) Perform such other functions as the Secretary of Defense may prescribe.
§ 378.5 Relationsh ips.(a) In the performance of assigned responsibilities and functions, the . ATSD(IO) shall serve under the authority, direction, and control of the Secretary of Defense, and shall:(1) Report directly to the Secretary and Deputy Secretary of Defense.(2) Coordinate and exchange information with other OSD officials, heads of the DoD Components, and other Federal officials having collateral or related functions.(3) Use existing facilities and services of the Department of Defense and other Federal Agencies, when practicable, to avoid duplication and to achieve maximum efficiency and economy.(b) Other OSD officials and heads of the DoD Components shall coordinate with the ATSD(IO) on all matters related

4 See footnote 1 to § 378.3 
C la ssifie d  document, not releaseable to the 

public.
6 See footnote 5 to § 378.4(j).
7 See footnote 1 to § 378.3.

to the responsibilities and functions dted in § 378.4.
§ 378.6 Authorities.The ATSD(IO) is hereby delegated authority to:(a) Obtain reports, information, advice, and assistance, consistent with DoD Directive 8910.18, as necessary, in carrying out assigned functions.(b) Communicate directly with the heads of the DoD Components and, with notification to the Chairman of the Joint Chiefs of Staff, to the Commanders of the Unified Combatant Commands, as necessary, in carrying out assigned functions.(c) Request such temporary assistance from the DoD Components as may be required for the conduct of inspections or investigations, to include personnel, facilities, and other services. Requests for needed support shall be made in accordance with established procedures.'(d) Communicate directly with the Intelligence Oversight Board of the President’s Foreign Intelligence Advisory Board, the Director of Central Intelligence, other Federal officials, representatives of the legislative branch, members of the public, and representatives of foreign governments, as appropriate, in carrying out assigned functions.(e) Have complete and unrestricted access to all available intelligence- related information, regardless of classification or compartmentation, from all DoD Components and personnel, as required, in carrying out assigned functions. This includes specifically the authority to:(1) Require an Inspector General or other cognizant investigative official of a DoD Component to report allegations of improprieties or illegalities of intelligence activities by, or w ithin, a DoD Component; and(2) Obtain information on the status, proceedings, and findings or to obtain copies of reports of investigations of such allegations.(f) Deal directly with the head of the element inspected or investigated, conduct interviews, take depositions, and examine records incident to an inspection or investigation of any DoD Component, as required, in carrying out assigned functions.Dated: August 18,1994.L.M . Bynum,
Alternate O SD  Federal Register Liaison  
O fficer, Department o f Defense.[FR Doc. 94-20703 Filed 8-23-94; 8:45 am] 
BILLING CODE 5000-04-M

8 See footnote 1 to § 378.3
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32 CFR Part 388

[DoD Directive 5134.9]

Organizational Charter; Ballistic 
Missile Defense Organization (BMDO)

AGENCY: O ffice of the Secretary, DoD. 
ACTION: Final rule.
SUMMARY: In accordance with the authority granted to the Secretary of Defense under title 10, United States Code, this DoD organization change has been issued to establish the Ballistic Missile Defense Organization and Reflect its responsibilities, functions, and organization. The BMDO replaces the Strategic Defense Initiative Organization (SDIO).
EFFECTIVE DATE: June 1 4 ,1 9 9 4 .
FOR FURTHER INFORMATION CONTACT:Mr. R. Kennedy, Organizational and Management Planning, 703-697-1142.List o f Subjects in  32 C F R  P a rt 388Organization and functions (government agencies).Accordingly, 32 CFR part 388 is revised to read as follows:
PART 388—BALLISTIC MISSILE 
DEFENSE ORGANIZATION (BMDO)Sec.388.1 Purpose.388.2 Applicability.388.3 Mission.388.4 Organization and management388.5 Functions and responsibilities.388.6 Relationships.388.7 Authorities.388.8 Administration.Appendix A  to part 388—Delegations of Authority.Authority: 10 U .S.C . 113.§388.1 Purpose. ^  1Under the authority vested in the Secretary of Defense by 10 U .S .C . 113, this part establishes the BMDO as an agency of the Department of Defense with die responsibilities, functions, relationships, and authorities as prescribed herein.
§388.2 Applicability.This part applies to the O ffice of the Secretary o f Defense (OSD), the M ilitary Departments, the Chairman of the Joint Chiefs o f Staff, the Unified Combatant Commands, the Office of the Inspector General o f the Department of Defense, the Defense Agencies, and the DoD Field Activities (hereafter referred to collectively as “ the DoD Components“).
§388.3 M ission.(a) BMDO shall manage, direct, and execute the Ballistic M issile Defense

Program (BMDP) to achieve the follow ing objectives:(1) Enable deployment of an effective and rapidly relocatable advanced theater m issile defense capability to protect forward-deployed and expeditionary elements of the Armed Forces of the United States as w ell as M ends and allies of the United States;(2) Develop options for, and deploy when directed, an antiballistic m issile (ABM) system that is capable of providing effective defense of the U .S . homeland against lim ited attacks of ballistic m issiles, including accidental, unauthorized launches or deliberate attacks;(3) Demonstrate advanced technologies—as options for enhancing initial BMD systems—such as space- based defenses and their associated sensors that could provide an overlay to ground-based interceptors; and(4) Continue programs of basic and applied research to develop follow-on technologies for both near-term and future technology insertion options and new system options to sustain a highly effective m issile defense capability.(b) The BMDP shall provide the basis for informed decisions regarding development, production, and deployment milestones, and shall be carried out in fu ll consultation and, where appropriate, with participation of our allies. The program shall be conducted in compliance with all existing international agreements and treaty obligations and shall utilize nonnuclear weapon technologies to achieve the deployments in paragraphs(a)(1) and (a)(2) of this section. The BMDP shall focus on the development, acquisition, and integration of theater m issile defenses and strategic defenses against ballistic m issile threats to the United States.
§388.4  O rganization and m anagem ent(a) BM DO shall consist of a Director and such subordinate organizational elements as are established by the Director w ithin resources authorized by the Secretary of Defense. The Director, BM DO, shall serve also as the BMD Acquisition Executive (BMDAE) for BMDO-funded programs and/or projects.(b) The Under Secretary of Defense for Acquisition and Technology (USD(A&T)), as the Defense Acquisition Executive (DAE), shall provide DoD oversight and guidance for the BMD acquisition program, and shall conduct formal reviews, including Defense Acquisition Board milestone reviews, for BM DPs. A ll such reviews shall emphasize streamlined acquisition strategies. The USD(A&T) shall provide

oversight for the BMD technology base activities contained in the BMDP.(c) A  BMD Acquisition Review Council (BMDARC) may be established by the BMDAE to assist the BMDAE to:(1) Review BMDP progress in preparation for acquisition milestone decisions;(2) Resolve critical programmatic and technical issues; and(3) Determine specific program directions.(4) The Service Acquisition Executives (SAEs) and Vice Chiefs of Staff of the Services shall provide representatives to the BM DARC. Membership shall also include representatives of the Vice Chairman of the Joint Chiefs of Staff and Commanders of the Unified Combatant Commands, as necessary.
§388.5  Functions and responsibilities.The Director, BM DO, is responsible for BMD programmatic policy, requirements, priorities, systems, resources, and programs, and is responsible and accountable for the research, development, and transition of BMD systems to the M ilitary Departments and operations by the Combatant Commands. The Director shall:(a) Organize, direct, and manage BMDO and all assigned resources and activities; provide for the procurement and fielding of assigned systems; and administer and supervise all programs, services, and items under the BMDP to include but not be lim ited to:(1) Theater m issile defense systems;(2) The U .S . ballistic m issile defense systems; and(3) Other antiballistic m issile systems or upgrades as may be assigned by the USD(A&T).(b) Develop programmatic policies and issue program guidance and direction to the DoD Components consistent with U .S . national security policy.(c) Establish the BMD management network including BM DO, the Services, and other Agencies to execute all program activities; and delegate appropriate authority to key individuals to ensure successful program execution and integration.(d) Establish the systems and procedures necessary to coordinate integration into the overall BMDP of the major BMD acquisition programs and other acquisition programs that directly relate to the BM DP’s objectives for development and deployment.(e) Develop systems' standards and procedures for the administration and management of approved BMD plans and programs; establish program goals



43478 Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulationsand objectives; set priorities; and evaluate BMDP activities of DoD Components and, as appropriate, those of other Federal Agencies.(f) Prepare the BMDP objectives memoranda and budget submissions in coordination with appropriate DoD Components; make determinations regarding priorities and resources; provide recommendations on program budget decisions to the USD(A&T), Comptroller of the Department of Defense, and Director, Program Analysis and Evaluation, for incorporation into the planning, programming, and budgeting system process; and initiate and implement congressional reprogramming actions.(g) Make such determinations regarding priorities and resources in coordination with appropriate DoD Components to include the Joint Requirements Oversight Council, as may be required to achieve approved program objectives and to enable the incremental development and deployment of BMD systems for U .S . Forces, the United States, and allies.(h) In coordination with the USD(A&T) and appropriate DoD officials, identify M ilitary Department, Defense Agency, and BMDO responsibilities for program execution, and in such cases where source- selection is not delegated to the M ilitary Departments and Defense Agencies, retain that authority w ithin BM DO.(i) Develop mechanisms for coordinating BMDPs with other DoD research, development, test, and evaluation efforts.(j) Oversee, in coordination with appropriate DoD Components, the participation of U .S . allies and friends in the BMD technical cooperation programs.(k) Provide periodic program reviews and milestone decision information to the D AE, as well as to the BM DARC.(l) Serve as principal DoD official responsible for presenting the BMDP budget to the Congress.(m) Ensure that jointly funded programs have been reviewed by appropriate SAEs prior to initiating programmatic discussions with the USD(A&T).(n) Serve as principal public spokesperson for the BM DP.(o) Promote coordination, cooperation, and mutual understanding within the Department of Defense and between the Department of Defense and other Federal Agerldes, and the d vilian  community with respect to BMD matters.(p) Serve on boards, committees, and other groups pertaining to BMD

activities, functions, and responsibilities.(q) Establish internal procedures for compliance with the ABM  Treaty and other Arms Control Agreements, pursuant to DoD Directive 2060.1.(r) Perform such other duties as the USD(A&T) may prescribe.
§388.6  Relationships.(а) In the performance of assigned functions, the Director, BM DO, shall:(1) Serve under the authority, direction, and control of them USD(A&T).(2) Serve as a member of the Defense Planning and Resources Board, when BMD matters are under consideration, and Chairman of the BM D ARC(3) Consult with the Secretaries of the M ilitary Departments, Chairman of the Joint Chiefs of Staff, and Under Secretary of Defense for Policy when addressing issues under their respective purview, to include the strategy and policy im plications of defensive capabilities.(4) Operate within the DoD Acquisition System, as defined in DoD Directive 5000.11 and DoD Instruction 500.2,2 taking direction from the USD(A&T); and work directly with appropriate OSD committees and offices.(5) Establish, in consultation with the USD(A&T), mechanisms for coordination of BMDPs with other DoD technical efforts; and coordinate and exchange information with other DoD officials having collateral or related functions.(б) Establish procedures for streamlined communication with each M ilitary Department and Defense Agency involved in the BMDP.(7) Maintain active liaison for the exchange of information and advice in the field of assigned responsibility with all the DoD Components, other U .S . Government activities, and non-DoD research institutions (including private business entities and educational institutions).(8) Through the USD(A&T), keep the Secretary of Defense, the Deputy Secretary of Defense, the DoD Components, and non-DoD U .S . Government Agencies informed, as appropriate, on schedules, status, and significant new developments, breakthroughs, and technological advances within assigned projects.(9) Use existing facilities and services of the Department of Defense and other

1 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 Port 
Royal Road, Springfield, V A  22161.

2 See footnote 1 to § 388.6(a)(4).

Federal Agencies, whenever practicable, to avoid duplication and to achieve maximum efficiency and economy.(b) The Heads of the DoD Components shall:(1 j Provide support within their respective fields of responsibilities, to the Director, BM DO, as required, to carry out the responsibilities and functions assigned to BM DO.(2) Provide information, as necessary, to the Director, BM DO, on all programs and activities that include, or are related to, BM D research, technology, and the BMDP,(c) The Secretaries of the M ilitary Departments and Directors of Defense Agencies shall:(1) Execute BMD element programs and BMD technology development efforts as recommended by the Director, BM DO, and approved by the Secretary of Defense.(2) Provide the personnel (to include a BMD Program Executive Officer and Element Program Managers) apd the infrastructure necessary to support all Service BMD activities.
(3 ) Provide program recommendations and advice to the Director, BMDO on budgeting, resources, and program execution.(4) Provide advice on BMD activities, including readiness for advancing through the acquisition process, technical and programmatic issues, and general program guidance.(5) Submit program documentation and reports required by the Director, BM DO, in support of DAE reviews and milestone decisions.

§ 388.7 Authorities.The Director, BM DO, is hereby delegated authority to:(a) Communicate directly and enter into agreements with heads of DoD Components, as necessary, in carrying out assigned responsibilities. Communications with the Commanders of the Unified Combatant Commands shall be communicated through the Chairman of the Joint Chiefs of Staff.(b) Recommend to the USD(A&T) revisions or exceptions to M ilitary Department and/or Defense Agency regulations, directives, procedures, or instructions for, or related to, system acquisition for individual or a class of BMD requirements as determined necessary to accomplish the BMD objectives.(c) Enter into and administer contracts, directly or through a M ilitary Department, as appropriate, for supplies, equipment, and services required to accomplish the mission of the BM DO.(d) Serve as the head of an Agency and Contracting Activity, and act as the



Federal Register / V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43479Senior Procurement Executive, within the meaning of and subject to the limitations o f 48 CFR 202.101 and 48 CFR 2.1, for the BMDO.(e) Authorize the allocation and/or sub-allocation of funds made available to BMDO for assigned research, development, test, and acquisition projects.(f) Acquire or construct, through a Military Department or other Government Agency, such research, development, and test facilities and equipment required to carry out assignments that may be approved by the Secretary of Defense or Deputy Secretary of Defense as recommended by the USD(A&T), in accordance with applicable statutes.(g) Negotiate agreements, as necessary, with other U .S . Agencies and organizations to ensure proper coordination and execution of the BMDP.(h) Negotiate agreements, as necessary, with foreign governments to execute allied participation in the BMDP. These agreements shall be subject to approval by duly appointed DoD authorities, in accordance with DoD Directive 5530.3.3(i) Establish, in coordination with appropriate DoD Components, special security procedures for sensitive BMDPs.(j) Exercise original classification authority over BMDO funded technology development and acquisition programs. In general, where another DoD Component has been designated for program execution, original classification authority w ill be delegated to that Component as part of a program management agreement with BMDO; A ll original classification decisions must be made in coordination with the BM DO, M ilitary Departments, and other appropriate DoD organizations.(k) Exercise foreign disclosure authority over BMDO funded technology development and acquisition programs. In general, where another DoD Component has been designated for program execution, foreign disclosure authority w ill be delegated to that Component as part of a program management agreement with BMDO. A ll foreign disclosure decisions must be made in accordance with National Disclosure Policy and applicable DoD procedures, and be coordinated with the BM DO, M ilitary Departments, and other appropriate DoD organizations.(l) Carry out the functions and exercise the responsibilities of the
3 See footnote 1 to § 388.6(a)(4).

Theater M issile Defense Initiative O ffice, as established by Section 231 of the National Defense Authorization Act for Fiscal Year 1993.(m) Exercise the administrative authorities contained in Appendix A  to this part,
§ 388.8 Adm inistration.(a) The Director, BM DO, shall be appointed by the Secretary of Defense, upon recommendation from the USD(A&T).(b) The M ilitary Departments shall assign personnel to BM DO, in accordance with approved authorizations and procedures for joint duty assignment and the Defense Acquisition Workforce Improvement A ct.(c) Adm inistrative support required for BMDO shall be provided by the other DoD Components, as appropriate.(d) The Director, BM DO, snail consult on all key m ilitary and civilian personnel assignments within the BMD management network.
Appendix A to Part 388—Delegations of 
AuthorityPursuant to the authority vested in the Secretary of Defense, and in accordance with DoD policies, Directives, and Instructions, the Director, BMDO, or, in the absence of the Director, the person acting for the Director, is hereby delegated authority, in the administration and operation of the BMDO, to:1. Perform the following functions in accordance with the provisions of 5 U .S.C. 7532; Executive Order 10450, 3 CFR, 1949- 1953 Comp., p. 936 and 32 CFR part 154.a. Designate and position in the BMDO as a “ sensitive”  position.b. Authorize, in case of an emergency, the appointment of a person to a sensitive position in the BMDO, for a limited period of time, for whom a full field investigation or other appropriate investigation, including the National Agency Check, has not been completed.c. Authorize the suspension, but not the termination, of the services of a BMDO employee in the interest of national security.2. Authorize and approve:a. Travel for BMDO civilian employees, in accordance with Joint Travel Regulations,1 Volume II,b. Temporary duty travel only for military personnel assigned or detailed to BMDO, in accordance with Joint Travel Regulations, Volume I,c. Invitational travel to persons serving without compensation whose consultative, advisory, dr other specialized technical services are required in a capacity directly related to, or in connection with, BMDO activities.3. Approve the expenditure of funds available for travel by military personnel

1 Copies may be obtained, at cost, from the 
Superintendent of Documents, Government Printing 
Office, Washington, DC 20402.

assigned or detailed to BMDO for expenses incident to attendance at meetings of technical, scientific, professional, or other similar organizations in such instances where the approval of the Secretary of Defense or designee is required by law (37 U .S.C . 412).4. Develop, establish, and maintain an active and continuing Records Management Program under DoD Directive 5015.2;2 DoD Directive 5400.7;3 and DoD Directive 5400.11.45. Establish and use imprest funds for making small purchases of material and services, other than personal, for the BMDO when it is determined more advantageous and consistent with the best interests Of the Government, in accordance with DoD Directive 7360.10 5 and Volume 5, DoD 7000.14-R,8 and the Joint Regulation of the General Services Administration-Treasury.76. Authorize and approve overtime work for civilian personnel in BMDO, in accordance with provisions of the Federal Personnel Manual Supplement8 990-1, j section 550.11.7. Establish and maintain appropriate property accounts for BMDO and appoint boards of survey, approve reports of survey, relieve personal liability, and drop accountability for BMDO property contained in the authorized property accounts that have been lost, damaged, stolen, destroyed, or otherwise rendered unserviceable, in accordance with applicable laws and regulations.8. Establish and maintain for the functions assigned an appropriate publications system for the promulgation of regulations, Instructions, and reference documents, and changes thereto, pursuant to the policies and, procedures prescribed in DoD 5025.1-M.99. Issue the necessary security regulations for protection of property and places under the jurisdiction of the BMDO, under DoD Directive 5200.8.1010. Exercise original TOP SECRET classification authority.11. Establish security classification guidance and review policy.12. Enter into inter-service support agreements with the Military Departments, other DoD Components, or other Government Agencies, as required, for the effective performance of responsibilities and functions assigned to the BMDO.13. Establish advisory committees pursuant to the provisions of the Federal Advisory Committee Act of 1972 (Pub. L. 92-463) and DoD Directive 5105.18.1114. Authorize the publication of advertisements, notices, or proposals in newspapers, magazines, or other public periodicals as required for the effective
* Copies may be obtained, at cost,-from the 

National Technical Information Service, 5285 Port 
Royal Road, Springfield, V A  22161.

3 See footnote 2 to section 4. of this Appendix,
4 See footnote 2 to section 4. of this Appendix.
5 See footnote 2 to section 4. of this Appendix.
6 See footnote 2 to section 4. of this Appendix.
7 See footnote 1 to section 2.a. of this Appendix.
8 See footnote 1 to section 2.a. of this Appendix
9 See footnote 2 to section 4. of this Appendix.
19 See footnote 2 to section 4. of this Appendix. 
11 See footnote 2 to section 4. of this Appendix.
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administration and operation of BMDO (44 U .S .C . 3702).15. Request specific Military Departments and Defense Agencies to serve as contracting activities for the BMDO, as necessary.Dated: August 18,1994.
L .M . Bynum,
Alternate O SD  Federal Register Liaison 
O fficer, Department o f Defense.[FR Doc. 94-20706 Filed 8-23-94; 8:45 am]
BILLING CODE 5000-04-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52 
[M O -9 -1 -6268; FR L-5023-1]

Approval and Promulgation of 
Implementation Plans; State of 
Missouri

AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: EPA is approving revisions to the Missouri State Implementation Plan (SIP) which add new sampling methods to rule 10 CSR 10-6.030, and which revise the numbering scheme for many of the existing sampling methods in the «»same rule. These revisions w ill improve the enforceability of M issouri’s air rules. EPA is not taking action today on the replacement of M issouri’s area-specific incinerator regulations with comprehensive statewide incinerator regulations w hich impose additional emission lim its and operating practice requirements.
EFFECTIVE DATE: This final rule w ill become effective on September 23,1994.
ADDRESSES: Copies of the materials submitted to EPA may be examined during normal business hours at: Environmental Protection Agency Region V II, A ir Branch, 726 Minnesota Avenue, Kansas City, Kansas 66101; EPA A ir and Radiation Docket and Information Center, 401 M Street, SW ., W ashington, DC 20460; and the M issouri Department of Natural Resources, A ir Pollution Control Program, Jefferson State Office Building, 205 Jefferson Street, Jefferson City, M issouri 65101.
FOR FURTHER INFORMATION CONTACT: Josh Tapp at the Environmental Protection Agency Region VII, A ir Branch, 726 Minnesota Avenue, Kansas City, Kansas 66101, (913) 551-7020.
SUPPLEMENTARY INFORMATION:

I. BackgroundOn July 21,1992, EPA proposed approval of four revisions to the

M issouri SIP. The first of these revisions, which was submitted on July1,1991, imposes new statewide requirements on medical and solid waste incinerators (10 CSR 10-6.160), and sewage sludge and industrial waste incinerators (10 CSR 10-6.190).The second revision which was submitted on February 18,1992, rescinds existing incinerator rules 10 CSR  10-2.090,10 CSR 10-3.040,10 CSR 10-4.080, and 10 CSR 10-5.080.The third revision which was submitted by Missouri on March 19, 1992, adds new sampling methods to rule 10 CSR 1(M>.030. These new sampling methods address particulate emissions (section (5)(C) and section(5)(D)), hydrogen chloride emissions (section (15)), dioxin and furan emissions (section (16)), and mercury emissions (section (17)).The fourth revision which was submitted on September 20,1991, administratively renumbers many o f the previously approved sampling methods in rule 10 CSR 10—6.030. The following amendments were submitted:Section (14), (Lead Sampling Methods) w ill become Section (12); Section (12) (Fluoride Sam pling Methods) w ill become Section (13); and Section (13) (Volatile Organic Compound Sam pling Methods) w ill become Section (14); Section (20) (General Reference Methods) w ill become Section (18); and Section (21) (Alternative Sampling Methods) w ill become Section (19). These administrative changes represent significant changes in the rule organization but not the rule content.State rules with citations referring to the renumbered sampling methods in rule 10 CSR 10-6.030 were administratively amended to reference the appropriate sampling method in 10 CSR 10-6.030. These administrative amendments were also submitted on September 20,1991. No substantive changes were made to these rules. The follow ing rules are amended:The renumbering of 10 CSR 10-6.030 Section (13) (volatile organic compound (VOC) sampling methods) to 10 CSR 10-6.030 Section (14) affects the following rules which cite V O C sampling methods: 10 CSR 10-2.210,10 CSR 10-2.230.10 CSR 10-2.260,10 CSR 10-2.290.10 CSR 10-2.300,10 CSR  10-2.310.10 CSR 10-2.320,10 CSR 10-5.220.10 CSR 10-5.300,10 CSR 10-5.320.10 CSR 10-5.330,10 CSR 10-5.360.10 CSR 10-5.370,10 CSR 10- 5.390, and 10 CSR 10-5.410. These rules have been submitted with the appropriate amended citation.The renumbering of 10 CSR 10-6.030 Section (12) (fluoride emissions

sampling methods) to 10 CSR 10-6,030 Section (13) affects the following rules which cite fluoride sampling methods: 10 CSR 10-3.160 and 10 CSR 10-6.090. These rules have been submitted with the appropriate amended citation.The renumbering of 10 CSR 10-6.030 Section (14) (lead emissions sampling methods) to 10 CSR 10-6.030 Section (12) affects rule 10 CSR 10-6.120 which cites lead emission sampling methods. This rule has been submitted with the appropriate amended citation.For the following rules, citations to 10 CSR 10-6.030 Section (20) have been replaced by a citation to a specific sampling method in 10 CSR 10-6.030 Section (14): 10 CSR 10-2.280 and 10 CSR 10—5.350. These rules have been submitted with the appropriate amended citation.
II. Response to CommentsEPA received significant comments opposing its proposal to approve 10 CSR 10-6.160 and 10 CSR 10-6.190. EPA is currently considering these comments. No significant comments were submitted, however, on those revisions to 10 CSR 10-6.030 which EPA proposed to approve in its July 21,1992, 
Federal Register document.
III. EPA ActionEPA is taking action today to approve the revisions to 10 CSR 10-6.030 “ Sam pling M ethods,”  and the renumbering of certain existing sampling methods which are discussed in the Background Section above.EPA is also approving the corresponding administrative amendments that update sampling method references in other Missouri rules to the corresponding renumbered sampling methods in 10 CSR 10-6.030. EPA’s approval of these other affected rules is lim ited to the update of the reference method citation only. These affected rules were addressed in their entirety in previous Federal Register documents.EPA is not taking action today on M issouri’s recision of its existing area specific incinerator rules 10 CSR 10-2.090,10 C .S.R  10-3.040,10 CSR 10- 4.080, and 10 CSR 10—5.080. Therefore, these rules, as previously approved by EPA, remain in the SIP and are enforceable by EPA.EPA is also not taking action today on new incinerator rules 10 CSR 10-6.160 and 10 CSR 10-6.190. On March 11, 1993, the Missouri Cole County Circuit Court declared the aforementioned incinerator rules void. EPA w ill act on this portion of Missouri’s submittal at a later date.



Federal Register /  V o l. 59, N o. 163 /  W ednesday, August 24, 1994 /  Rules and Regulations 43481IV. Adm inistrative ReviewThis action has been classified as a Table 3 action by the Regional Administrator under the procedures published in the Federal Register on January 19,1989 (54 FR 2214-2225), as revised by an October 4,1993, memorandum from M ichael H . Shapiro, Acting Assistant Administrator for A ir and Radiation. A  future document w ill inform the general public of these tables. On January 6,1989, the O ffice of Management and Budget (OMB) waived Table 2 and Table 3 SIP revisions from the requirements of section 3 of Executive Order 12291 for two years. EPA has submitted a request for permanent waiver for Table 2 and Table 3 SIP revisions. OMB has agreed to continue the temporary waiver until such time as it rules on EPA’s request. This request continues in effect under Executive Order 12866 which superseded Executive Order 12291 on September 30,1993.Nothing in this action should be construed as permitting or allow ing or establishing a precedent for any future request for revision to any SIP. Each request for revision to the SIP shall be considered separately in light o f specific technical, economic, and environmental factors and in relation to relevant statutory and regulatory requirements.With regard to the renumbering of rule 10 CSR  10—6.030 and the rules with citations to those renumbered sections, EPA has not reviewed the substance of these regulations at this tim e. These rules were approved into the state implementation plan in previous rulemakings. EPA is now merely approving the renumbering system submitted by the state. EPA’s approval of the renumbering system, at this tim e, does not im ply any position with respect to the approvability o f the substantive requirements of the rules under current EPA requirements and guidance.Under the Regulatory Flexibility A ct,5. U .S .C , 600 ef seq ., EPA must prepare a regulatory flexibility analysis assessing the impact of any proposed or final rule on sm all entities (U .S .C . 603 and 604). Alternatively, EPA may certify that the rule w ill not have a significant impact on a substantial number of sm all »entities. Sm all entities include sm all businesses, sm all not-for-profit enterprises, and government entities with jurisdiction over populations of less than 50,000.SIP approvals under section 110 and subchapter I, part D of the Clean A ir A ct (CAA) do not create any new requirements, but sim ply approve requirements that the state is already

imposing. Therefore, because the Federal SIP approval does not impose any new requirements, EPA certifies that it does not have a significant impact on any small entities affected. Moreover, due to the nature of the Federal-state relationship under the C A A , preparation of a regulatory flexibility analysis would constitute Federal inquiry into the economic reasonableness o f state action. The CA A  forbids EPA to base its actions concerning SEPs on such grounds 
(Union Electric Co. v. U .S . E .P .A ., 427 U .S . 246, 256-66 (S.Ct. 1976); 42 U .S .C . 7410(a)(2)).Under section 307(b)(1) of the C A A , petitions for judicial review of this action must be filed in the United States Court of Appeals for the appropriate circuit by October 24,1994. Filing a petition for reconsideration by the Administrator of this final rule does not affect the finality of this rule for the purposes of judicial review, nor does it extend the time within which a petition for judicial review may be filed, and shall not postpone the effectiveness of such rule or action. This action may not be challenged later in proceedings to enforce its requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52Environmental protection, Air pollution control, Carbon monoxide, Incorporation by reference. Lead, Nitrogen dioxide, Ozone, Particulate matter, Reporting and recordkeeping requirements, Volatile organic compounds.Dated: June 29,1994.
Dennis Gram s, P .E .,

Regional Administrator.Part 52, chapter I, title 40 of the Code of Federal Regulations is amended as follows:
PART 52—{AMENDED]1. The authority citation for part 52 continues to read as follows:Authority: 42 U.S.C. 7401-7671q.
Subpart AA—Missouri2. Section 52.1320 is amended by adding paragraph (c)(79) to read as follows:
§ 52.1320 Identification of plan. 
* * * * *

(c) * * *(79) The Missouri Department of Natural Resources submitted an amendment on March 19,1992, to add sampling methods to rule 10 CSR 10-6.030 “ Sam pling Methods for A ir Pollution Sources.”  On September 20,

1991, Missouri submitted administrative amendments to rule 10 CSR 10-6.030 which renumber and reorganize sections within that rule. Rules which reference the renumbered sections of 10 CSR  10-6.030 were also administratively amended and submitted.(i) Incorporation by reference.(A) Revised regulation 10 CSR 10-6.030 “ Sampling Methods for A ir Pollution Sources”  effective September30,1991.(B) Administrative amendments to the sampling citations in the following rules which are affected by the administrative amendments to 10 CSR  10-6.030:10 CSR 10—2.210, effective December 12, 1987; 10 CSR 10-2.230, effective November 24,1988; 10 CSR 10-2.260, effective May 24,1990; 10 CSR  10- 2.280, effective May 13,1982; 10 CSR 10-2.290, effective December 24,1987; 10 CSR 10—2.300, effective December 12,1987; 10 CSR  10-2.310, effective November 23,1987; 10 CSR 10-2.320, effective November 23,1987; 10 CSR 10-3.160, effective December 11,1987; 10 CSR 10-5.220, effective May 24,1990; 10 CSR  10-5.300, effective March 11,1989; 10 CSR 10-5.320, effective March 11,1989; 10 CSR  10-5.330, effective November 26,1989; 10 CSR 10-5.350, effective March 11,1989; 10 CSR 10-5,360, effective March 11,1989; 10 CSR 10-5.370, effective March 11, 1989; 10 CSR  10-5.390, effective March 11,1989; 10 CSR 10-5.410, effective March 11,1989; 10 CSR  10-6.090, effective August 13,1981; and 10 CSR  10-6.120, effective March 14,1991.[FR Doc. 94-20737 Filed 8-23-94; 8:45 am] 
BILLING CODE 6580-60-F

40 CFR Part 52 
fWI25-01-5711a; FRL-5005-5J

Approval and Promulgation of State 
Implementation Plan; Wisconsin; 
Superior (Douglas County) Attainment 
Demonstration for Sulfur Dioxide 
Emissions

AGENCY: United States Environmental Protection Agency (USEPA).
ACTION: Final rule.
SUMMARY: The USEPA approves a revision to the W isconsin State Implementation Plan (SEP) for control of sulfur dioxide {SO2) emissions in Superior (Douglas County) W isconsin, This approval makes federally enforceable the State’s control o f SO 2 emissions from CLM  Corporation, a lime manufacturing facility located in Douglas County. The USEPA review of the revision shows that the controls are sufficient to meet the National Ambient



43482 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulationsA ir Quality Standards (NAAQS) for SO 2 as set forth in the Clean A ir Act (the Act).
DATES: This final rule w ill be effective October 24,1994 unless adverse comments are submitted by September23,1994. If the effective date is delayed, tim ely notice w ill be published in the Federal Register.
ADDRESSES: Written comments should be sent to: Carlton T. Nash, Chief, Regulation Development Section, A ir Toxics and Radiation Branch (AT-18J), U .S . Environmental Protection Agency, 77 West Jackson Boulevard, Chicago, Illinois 60604.Copies of the proposed SIP revision, incorporation by reference, and U SEPA ’s analysis are available for inspection at the U .S . Environmental Protection Agency, Region 5, A ir and Radiation Division, 77 West Jackson Boulevard, Chicago, Illinois 60604. (It is recommended that you telephone Megan Beardsley at (312) 886-0669 before visiting the Region 5 Office.)A  copy of this SIP revision and incorporation by reference is also available at the Office of A ir and Radiation, Docket and Information Center (Air Docket 6102), room M1500, U .S . Environmental Protection Agency, 401 M  Street, SW ., Washington, DC 20460, (202) 260-7548.
FOR FURTHER INFORMATION CONTACT: Megan Beardsley, Environmental Scientist, Regulation Development Section, A ir Toxics and Radiation Branch (AT-18J), U .S . Environmental Protection Agency, Region V , Chicago, Illinois 60604, (312) 886-0669. 
SUPPLEMENTARY INFORMATION:I. BackgroundDouglas County, W isconsin, is classified as an attainment area for the SO 2 N A A Q S. In 1988, a monitor in the town of Superior, Douglas County, W isconsin measured five separate violations of the 24-hour SO 2 N A A Q S. The W isconsin Department of Natural Resources (WDNR) determined that a significant quantity of the SO 2 emissions contributing to the violations were generated by the three lim e kilns at CLM  Corporation, a lim e manufacturing facility in Superior. In particular, WDNR found the emission lim it set forth in CLM ’s 1982 permit (permit number M AN -10-SJK-81-16— 160) was being exceeded in CLM  kiln #3 and that fugitive emissions were leaking from the CLM  kiln # 2 baghouse. The W DNR also found that the existing SO 2 emission lim its for CLM ’s three kilns needed to be reevaluated and updated in response to newer, more accurate kiln emissions data.

In response to these findings, W isconsin issued a number of orders and permits to lim it CLM ’s SO 2 emissions and bring the area into com pliance. The area has remained classified under the Act as attainment for SO 2 on the condition that the State make the CLM  control measures federally enforceable by submitting them as a revision to the SIP.The follow ing orders and permits now lim it CLM ’s SO 2 emissions:1. Adm inistrative Order AM -91-816A issued by W DNR to CLM  Corporation on June 13,1991. This order established new emission lim its for Kilns # 1 and# 2 based on the air quality modeling results for the three lime kilns at the 125 foot stack height. In particular, K iln # 1 shall meet an emission lim it of 136.2 pounds of SO 2 per hour and Kiln # 2 shall meet a lim it of 183.5 pounds of SO 2 per hour. Each kiln shall only emit through its respective stack. The emission lim its in this order supersede the lim its established in W isconsin Order 89-816036430-J01.2. Consent Order NW D-89-08 issued by the W DNR to CLM  Corporation on December 20,1989, which requires CLM  has install Continuous Emission Monitors (CEMs) on the three kilns to monitor com pliance with the kiln emission lim its on a continuous, ongoing basis.3. New source permit 90-RV-091, issued by W DNR to CLM  Corporation on June 2,1993 for a synthetic minor construction permit. This permit, already incorporated into the SIP under the New Source Review program, set a new, lower emission lim it for lim e kiln# 3 of 310.7 lbs of SO 2 per hour averaged over a three-hour period, a required control efficiency of 44.9 percent averaged over six months for kiln # 3, and a monthly emission cap of103.14 tons per month averaged over three months for the entire facility. The permit also imposes requirements for monitoring and record keeping for the three kilns. The permit supersedes permit number M AN -10-SJK-81-160- 161.The State submitted the first of these measures to USEPA as a proposed revision to the SIP in November 24,1992 and supplemented this submittal with additional materials on October 5,1993 and December 9,1993. The State also provided technical support documentation including modeling, monitoring, and emissions data.
II. Evaluation of State Submission
A . Procedural BackgroundSection 110(a)(2) of the Act provides that each implementation plan

submitted by a State must be adopted after reasonable notice and public hearing. Section 110(1) sim ilarly provides that each revision to an implementation plan submitted by a State under the A ct must have been adopted by such State after reasonable notice and public hearing.On May 20,1991, the State held a public hearing on Consent Order A M - 91-816. When the source did not sign this order, the State issued the order unilaterally as Order AM -91-816A. The State provided public notice of the new source permit 90-RV-091 and opportunity for the public to request a hearing on this permit. No hearing was requested. These actions meet the A ct’s public notice requirements.The USEPA reviewed the proposed SIP revision to determine completeness in accordance with the completeness criteria set out at 40 CFR part 51, appendix V . The USEPA found the submittal complete, and sent a letter confirming this finding to the governor’s delegate on January 19,1994.
B. SIP  Requirem entsUnder section 110 of the A ct, a SIP must provide for implementation, maintenance and enforcement of the N A A Q S. The SIP must document specific legally enforceable emission lim its and/or equipment operating conditions and provide a modeling demonstration that shows these controls result in achievement of the N A A Q S. In addition, there must he a demonstration that the affected sources are in full com pliance with the SIP, or are on an enforceable schedule to achieve com pliance within a very short time.As required, the permits and orders submitted by the State for this SEP revision include enforceable emissions lim itations; they set hourly SO 2 emission lim its for all three kilns. The State w ill enforce the SEP under its existing air enforcement program and has provided documentation to USEPA of its authority to impose the control measures included in the SEP. Currently, CLM  is in fu ll compliance with the SEP.The USEPA technical analysis of the control measures and modeling is described in detail in USEPA’s “ Revised Technical Review of Superior (Douglas County) State Implementation Plan for Control o f Sulfur Dioxide Em issions,” February 15,1994, S . Breen to Files. Based on this analysis, USEPA finds the control measures in the proposed SIP revision are sufficient to maintain and enforce the SO 2 N A A Q S. The State’s modeling meets USEPA guidance and predicts that the control measures contained in the SIP are sufficient to ensure maintenance of the N A A Q S.



Federal Register / V ol. 59, No, 163 / W ednesday, August 24, 1994 / Rules and Regulations 43483Furthermore, as required in paragraph 110(a)(2)(D), the SIP protects the NAAQS in other States; W isconsin’s models show that the SO 2 emissions are most concentrated in the immediate area of the source, and since the models show that allowable SO2 emissions would not interfere with local attainment o f the N A A Q S, it is clear that the emissions also would not interfere with any other State’s attainment of the NAAQS.Based on its analysis of the State submittal, USEPA finds the proposed revision an appropriate and useful addition to the SIP.
C. ActionThe USEPA approves W isconsin’s Douglas County S 0 2 submittal of November 24,1992 with supplements on October 5,1993 and December 9,1993. With this action, USEPA incorporates State orders AM -91-816A and NWD—89—08 into the SIP, making these orders federally enforceable. State permit 90-RV—09, created under a federally approved New Source Review program (40 CFR 52.2570 (42)), is already federally enforceable.Because USEPA considers this action noncontroversial and routine, we are approving it without prior proposal.This action w ill become effective on October 24,1994. However, if  we receive adverse comments by September23,1994, USEPA w ill publish a document that withdraws today's action and w ill address all public comments in a subsequent final rule based on the proposal published in the proposal section of this Federal Register. The public comment period w ill not be extended or reopened.

III. Miscellaneous
A. A pplicability to Future SIP DecisionsNothing in this action should be construed as permitting, allowing or establishing a precedent for any future request for revision to any SIP. The USEPA shall consider each request for revision to the SIP in light of specific technical, econom ic, and environmental factors and in relation to relevant statutory and regulatory requirements.
B. Executive Order 12866This action has been classified as a Table 2 action by the Regional Administrator under the procedures published in the Federal Register on January 19,1989 (54 FR 2214-2225), as revised by an October 4,1993 memorandum from M ichael Shapiro, Acting Assistant Administrator for Air ûd Radiation. A  future document w ill inform the general public of these

tables. On January 6,1989, the O ffice of Management and Budget (OMB) waived Table 2 and 3 SIP revisions (as published at 54 FR 2222) from the requirements of section 3 of Executive Order 12291 for two years. The USEPA has submitted a request for a permanent waiver for Table 2 and Table 3 SIP revisions. The OMB has agreed to continue the waiver until such time as it rules on the U SEPA ’s request. This request continued in effect under Executive Order 12866 which superseded Executive Order 12291 on September 30,1993. OMB has exempted this regulatory action from E .0 .12866 review.
C. Regulatory FlexibilityUnder the Regulatory Flexibility A ct,5 U .S .C . 600 et seq ., USEPA must prepare a regulatory flexibility analysis assessing the impact of any proposed or final rule on small entities (5 U .S .C . 603 and 604). Alternatively, USEPA may certify that the rule w ill not have a significant impact on a substantial number of sm all entities. Sm all entities include small businesses, small not-for- profit enterprises, and government entities with jurisdiction over populations o f less than 50,000.This approval does not create any new requirements. Therefore, I certify that this action does not have a significant impact on any small entities affected. Moreover, due to the nature of the Federal-State relationship under the A ct, preparation of the regulatory flexibility analysis would constitute Federal inquiry into the economic reasonableness o f the State action. The A ct forbids USEPA to base its actions concerning SIPs on such grounds.
Union Electric Co. v. U .S . E .P .A ., 427 U .S . 246, 256-66 (1976).
D. Petitions fo r Judicia l ReviewUnder section 307(b)(1) of the A ct, petitions for judicial review of this action must be filed in the United States Court of Appeals for the appropriate circuit by October 24,1994. Filing a petition for reconsideration by die Administrator of this final rule does not affect die finality of this rule for the purposes of judicial review, nor does it extend the time within which a petition for judicial review may be filed and shall not postpone the effectiveness of such rule or action. This action may not be challenged later in  proceedings to enforce its requirements (see section 307(b)(2)).
List of Subjects in 40 CFR Part 52Environmental protection, Air pollution control, Incorporation by reference, Sulfur oxides.

Dated: May 23,1994.Valdas V . Adamkus,
Regional Administrator.For the reasons stated in the preamble, part 52, chapter I, title 40 of the Code of Federal Regulations is amended as follows:
PART 52—[AMENDED]1. The authority citation for part 52 continues to read as follows:Authority: 42 U .S .C  7401-7671q.
Subpart YY—Wisconsin2. Section 52.2570 is amended by adding paragraph (c) (74) to read as follows:
§ 52.2570 Identification o f plan. 
* * * * *(c) * * *(74) On November 24,1992, the State of W isconsin requested a revision to the W isconsin State Implementation Plan (SEP) to m aintain the National Ambient A ir Quality Standards for S 0 2 in Douglas County W isconsin. Included were State orders and permits lim iting emissions from CLM  Corporation lime kilns and requiring Continuous Emission M onitoring Systems on these kilns.(i) Incorporation by reference.(A) W isconsin Order AM -91-816A issued by W DNR to CLM  Corporation on June 13,1991. W isconsin Adm inistrative Order NW D-89-08 issued by the W DNR to CLM  Corporation on December 20,1989.[FR Doc. 94-20740 Filed 8-23-94; 8:45 ami 

BILLING CODE 6560-50-f

40 CFR Part 52
[O R -16 -1 -5536a; O R -43-1-6523a; F R L - 
5025-8]

Approval and Promulgation of State 
Implementation Plans: Oregon
AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: EPA approves the state implementation plan (SIP) revision submitted by the State of Oregon for the purpose of bringing about the attainment o f the national ambient air quality standards (NAAQS) for particulate matter with an aerodynamic diameter less than or equal to a nominal 10 micrometers (PM-10). The implementation plan was submitted by the State to satisfy certain Federal requirements for an approvable moderate nonattainment area PM -10 SIP for the Eugene-Springfield, Oregon,



43484 Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and RegulationsPM -10 nonattainment area. In addition, EPA approves title 16 of the Lane Regional Air Pollution Authority for inclusion into the Oregon SIP. Title 16 establishes permanent rules prohibiting the use of woodstoves and other solid- fuel space heating devices under certain circumstances in Lane County and the cities of Eugene and Springfield,Oregon.
DATES: This final rule w ill be effective on October 24,1994 unless adverse or critical comments are received by September 23,1994. If the effective date is delayed, tim ely notice w ill be published in the Federal Register. 
ADDRESSES: Written comments should be addressed to: Montel Livingston, SIP Manager, A ir & Radiation Branch (A T - 082), EPA, Docket #O R -16-l-5536,1200 Sixth Avenue, Seattle, W ashington 98101.Documents which are incorporated by reference are available for public inspection at the A ir and Radiation Docket and Information Center, EPA ,401 M Street, SW ., Washington, DC 20460. Copies of material submitted to EPA may be examined during normal business hours at the following locations: EPA, Region 10, A ir & Radiation Branch, 1200 Sixth Avenue (AT-082), Seattle, Washington 98101, and the Oregon Department of Environmental Quality, 811 SW . Sixth Avenue, Portland, Oregon 97204-1390. 
FOR FURTHER INFORMATION CONTACT: Rindy Ramos, EPA, 1200 Sixth Avenue, AT-082, Seattle, Washington, 98101, (206) 553-6510.
SUPPLEMENTARY INFORMATION:I. BackgroundThe area within the Eugene- Springfield, Oregon, Urban Growth Boundary (UGB), was designated nonattainment for PM -10 and classified as moderate under sections 107(d)(4)(B) and 188(a) of the Clean A ir A ct (CAA), upon enactment of the Clean A ir A ct Amendments (CAAA) of 1990.1 See 56 FR 56694 (November 6,1991) and 40 CFR 81.339. The air quality planning requirements for moderate PM -10 nonattainment areas are set out in subparts 1 and 4 of title I of the A ct.2

1 The 1990 Amendments to the Clean Air Act 
made significant changes to the Act. See Public Law  
No. 101-549,104 Stat. 2399. References herein are 
to the Clean Air Act, as amended (“ the A ct” ). The 
Clean Air Act is codified, as amended, in the U .S . 
Code at 42 U .S .C . 7401, et seq.

2 Subpart 1 contains provisions applicable to 
nonattainment areas generally and subpart 4 
contains provisions specifically applicable to P M -  
10 nonattainment areas. At times, subpart 1 and 
subpart 4 overlap or conflict. EPA has attempted to 
clarify the relationship among these provisions in 
the "General Preamble”  and, as appropriate, in this 
document and supporting information.

EPA has issued a “ General Preamble” describing EPA*s preliminary views on how EPA intends to review SIP’s and SEP revisions submitted under title I of the A ct, including those state submittals containing moderate PM -10 nonattainment area SEP requirements (see generally 57 FR 13498 (April 16, 1992) and 57 FR 18070 (April 28,1992)). Because EPA is describing its interpretations here only in broad terms, the reader should refer to the General Preamble for a more detailed discussion of the interpretations of Title I advanced in this approval and the supporting rationale. In this rulemaking action for the State of Oregon’s moderate PM -10 SIP for the Eugene-Springfield nonattainment area, EPA is approving its interpretations, taking into consideration the specific factual issues presented. Additional information supporting EPA’s action on this particular area is available for inspection at the address indicated above. EPA w ill consider any tim ely comments received by the date indicated above.Those states containing initial moderate PM -10 nonattainment areas (those areas designated nonattainment under section 107(d)(4)(B)) were required to submit, among other things, the following provisions by November 15,1991:1. Provisions to assure that reasonably available control measures (RACM) (including such reductions in emissions from existing sources in the area as may be obtained through the adoption, at a minimum, of reasonably available control technology (RACT)) shall be implemented no later than December 10,1993;2. Either a demonstration (including air quality modeling) that the plan w ill provide for attainment as expeditiously as practicable but no later than December 31,1994, or a demonstration that attainment by that date is impracticable;3. Quantitative milestones which areto be achieved every 3 years and which demonstrate reasonable further progress (RFP) toward attainment by December 31,1994; and •4. Provisions to assure that the control requirements applicable to major stationary sources of PM -10 also apply to major stationary sources of PM -10 precursors except where the Administrator determines that such sources do not contribute significantly to PM -10 levels which exceed the N A A Q S in the area. See sections 172(c), 188, and 189 of the A ct.States with initial moderate PM -10 nonattainment areas were required to submit a permit program for the

construction and operation of new and modified major stationary sources of PM -10 by June 30,1992 (see section 189(a)). Such states also must submit contingency measures by November 15, 1993, which become effective without further action by the state or EPA, upon a determination by EPA that the area has failed to achieve RFP or to attain the PM -10 N A A Q S by the applicable statutory deadline (see section 172(c)(9) and 57 FR 13543-13544). Oregon has made submittals in response to both of the above described requirements. EPA intends to address that submittal containing the new source review permit program in a separate document.II . This ActionSection 110(k) of the Act sets out provisions governing EPA’s review of SEP submittals (see 57 FR 13565-13566). In this action, EPA is approving the plan revision submitted to EPA on November15,1991. EPA has determined that the submittal meets all of the applicable requirements of the Act.
A nalysis o f State Subm ission1. Procedural BackgroundThe Act requires states to observe certain procedural requirements in developing implementation plans and plan revisions for submission to EPA. Section 110(a)(2) of the Act provides that each implementation plan submitted by a state must be adopted after reasonable notice and public hearing.3 Section 110(1) of the Act sim ilarly provides that each revision to an implementation plan submitted by a state under the Act must be adopted by such state after reasonable notice and public hearing.EPA also must determine whether a submittal is complete and therefore warrants further EPA review and action (see section 110(k)(l) and 57 FR 13565). EPA’s completeness criteria for SIP submittals are set out at 40 CFR part 51, appendix V . EPA attempts to make completeness determinations w ithin 60 days of receiving a submission. However, a submittal is deemed f  complete by operation of law if a completeness determination is not made by EPA six months after receipt of the submission.The State of Oregon and Lane Regional A ir Pollution Authority (LRAPA) held a concurrent public hearing on the original Eugene- Springfield PM -10 plan on January 30, 1990. On January 31,1991, the Oregon Environmental Quality Commission

3 Also Section 172(c)(7) of the Act requires that 
plan provisions for nonattainment areas meet the 
applicable provisions of section 110(a)(2).



Federal Register / Vol. 59,(OEQC), adopted the plan as part of the Oregon SIP. The State and LRAPA subsequently held a concurrent public hearing on an addendum to the plan on October 1,1991, in Springfield, Oregon. This addendum, including appendix L, was adopted by the Oregon Department of Environmental Quality (ODEQ) on November 8,1991. The original plan and the addendum were submitted to EPA on November 15,1991, as a revision to the SIP.The SIP revision was reviewed by EPA to determine completeness shortly after its subm ittal, in accordance with the completeness the criteria set out at 40 CFR part 51, appendix V . A  letter dated May 7,1992, was forwarded to the Director of ODEQ indicating the completeness o f die submittal and the next steps; to be taken in the review process. In this action EPA is approving the State of Oregon’s PM -10 SIP submittal for the Eugene-Springfield PM-10 nonattainment area and invites public comment on the action.
2. Accurate Em issions InventorySection 172(c)(3) of the Act requires that nonattainment plan provisions include a comprehensive, accurate, current inventory of actual emissions from all sources of relevant pollutants in the nonattainment area. The emissions inventory should also include a comprehensive, accurate, and current inventory o f allowable emissions in the area. See, e .g ., section 110(a)(2)(K) of the Act. Because the submission of such inventories are necessary to an area’s attainment demonstration (or demonstration that the area cannot practicably attain), the emissions inventories must be received with the submission (see 57 F R 13539).The 1985 base year emission inventory developed for the Eugene- Springfield UGB identified the major sources of PM—10 concentrations during 24-hour worst case winter periods as residential wood combustion (68%), industrial emissions (26%), fugitive dust (4%), and other sources, including but not lim ited to, transportation, open and prescribed burning (2%). Annual emissions for the same timeframe were residential wood combustion (34%), industrial emissions (54%), fugitive dust (6%), and other sources (5%).EPA is approving the eniissions inventory because it generally appears to be accurate and comprehensive, and provides a sufficient basis for determining the adequacy of the attainment demonstration for this area consistent with the requirements of

No. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43485sections 172(c)(3) and 110(a)(2)(K) of the Clean A ir A ct.43. RACM  (Including RACT)As noted, the initial moderate PM -10 nonattainment areas must submit provisions to assure that RACM  (including RACT) are implemented no later than December 10,1993 (see sections 172(c)(1) and 189(a)(1)(C)). The General Preamble contains a detailed discussion of E P A ’s interpretation of the RACM  (including RACT) requirement (see 57 FR 13539-13545 and 13560-13561).LRAPA performed a technical and cost analysis to evaluate available control measures. This analysis is presented in appendix E and F to the SIP. Using EPA modeling guidelines and protocols, the analysis showed that with some exceptions, local industrial sources currently meet or exceed RACT. Further, RACM  (including RACT) does not require the implementation of all available control measures where an area demonstrates timely attainment and the implementation of additional controls would not expedite attainm ent 57 FR 13540—13544. Based on the available control measures adopted (described below), the SIP demonstrates that attainment o f the PM -10 N A A Q S w ill be achieved by December 31,1992 (two years prior to the CA A  attainment date of December 31,1994). The SIP also demonstrates continued maintenance o f the N A A Q S between December 1992 and the year 2000. P M - 10 emissions from industrial point sources (26%), primarily wood products industry, had substantially less of an impact on the 24-hour standard than residential wood combustion (68%). A  cost benefit comparison of alternate strategies showed that implementation of a woodsmoke curtailment program would achieve expeditious air quality improvements at a much lower cost than would additional point source control. Accordingly, EPA is approving the existing industrial controls as meeting the RACM  (including RACT) requirement.
A . Mandatory Woodburning Curtailm ent 
ProgramA  mandatory woodbuming curtailment program became fully implemented on November 1,1991.Each of the three jurisdictions in the nonattainment area enacted ordinances prohibiting the use of solid-fuel space

4 The EPA issued guidance on PM -10 emissions 
inventories prior to the enactment o f the Clean Air 
Act Amendments in the form of the 1987 PM-10 
SIP Development Guideline. The guidance provided 
in this document appears to be consistent with the 
Act. See section 193 of the A c t

heating devices under certain conditions. Enforcement of the ordinances have been delegated by Lane County, the City of Eugene, and the City of Springfield to LRAPA. Prior to the mandatory program, a voluntary program had been in place for five years. The follow ing is a brief discussion of the program’s key elements. For a detailed analysis and discussion, the reader is referred to the Technical Support Document (TSD) that corresponds with this action.During the 1992/1993 woodheating season, LRAPA used a combination advertising campaign using radio and billboard advertising, press releases and taped television public service announcements. In addition, during the last 2 V2 years, there have been approximately 20 visits with local schools And several presentations to various local groups, e.g. real estate, church. The purpose of these visits was to discuss pertinent elements of the curtailment program, proper woodstove operation and maintenance, and air pollution in general.W oodbuming advisories are made daily by 1 p.m . between the first o f November and the end of February via local television and radio stations. An em pirical formula (based on the previous 24-hour nephelometer readings and the predicted afternoon ventilation index) is used to predict the present day’s PM—10 level. The predicted P M - 10 level determines whether a green, 1 yellow , stage I red, or stage II red advisory is issued.W oodbuming curtailment advisories are issued at four levels; 1) a green advisory is made when the ambient PM—10 concentration is expected to be 74 pg/m3 or less, 2) a yellow advisory is issued when the ambient PM -10 concentration is expected to be greater than 75 pg/m3 but less than 88 pg/m3,3) a Stage I Red advisory is issued when the ambient concentration is expected to be greater than 88 pg/m3 but less than 125 jig/m 3,4) a State II Red advisory is issued when the ambient concentration is expected to be greater than 125 jig/ m3.During a Stage I Red Advisory, any solid fuel space heating device (e.g. certified woodstove, uncertified woodstove, or pellet stove) may be operated provided it does not emit visible em issions. Exemptions to com plying with this advisory include sole source and low income.During a State II Red Advisory, sole source and low income exemptions are granted. A lso, pellet stoves may be operated provided they do not emit visible emissions. A ll other solid fuel



43486 Federal Register / V o l. 59, N o. 163 J  W ednesday, August 24, 1994 / Rules and Regulationsspace heating devices are prohibited from operation.A s stated above, LRAPA can grant an exemption from complying with a Stage I and Stage II Red Advisory provided that the solid fuel space heating device is the sole source of heat for a specific residence. Individual exemptions expire on July 1 o f each year and must be renewed annually. This exemption shall not be issued by LRAPA after June 30, 1996.A n exemption based on economic need can also be granted. Persons in charge o f property who satisfy criteria established under the Low Income Energy Assistance Program as administered by the Lane County Housing Authority and as established by the United States Department of Energy are exempt from Stage I and Stage II Red Advisories. Individual exemptions shall expire on Ju ly 1 o f each year aild must be renewed annually.The woodbuming curtailment program has a surveillance and enforcement element. A  standard operating procedure and evaluation measure has been developed for use dining red advisories. Dining surveillance and effectiveness evaluations, infra-red detectors are used at night to detect ’hot’ chimneys. During a red advisory, visible emissions w ill be documented and a Notice of Violation, including those with civil penalties, w ill be issued. Persons who receive the notice may either pay the fine or appeal the civil penalty. Fines range from $50.00 to $400.00.LRAPA requests a 70% reduction credit for the curtailment program. This requested credit is greater than the 50% generally suggested by EPA for a mandatory curtailment program. However, the recommended 50% credit is viewed by EPA as a “ starting point in assessing the effectiveness o f residential wood combustion control programs.”  Final judgement of the amount of credit to be granted, is determined by EPA regional offices, based on the program elements outlined in EPA’s Guidance 
Docum ent fo r Residential Wood 
Com bustion Em ission Control M easures, 
EPA-4450/2-89-015, Septem ber 1989.Since implementation of the mandatory program in November 1991, ambient PM -10 concentrations have not deteriorated to the point where the issuance of a red advisory has been needed to protect the N A A Q S.Therefore, LRAPA has not conducted a com pliance survey during a red advisory. However; during the 1991/ 1992 and the 1992/1993 woodheating seasons, LRAPA did conduct several surveys during green and yellow advisories. These surveys indicate that

between 52% and 78% o f the dwellings equipped with woodstoves were not using wood as a source of home heat.Even though results from the above surveys are somewhat inconclusive since the surveys were conducted during green and yellow advisories, the results do indicate that LRAPA’s public education/awareness program is quite effective. Additionally, preliminary results from a 1992 wood user’s survey indicates that between the 1985 base year and 1992, annual PM -10 emissions from home heating have declined by approximately 60%. This corresponds to a 40% reduction in cord wood consumption.Considering the above program elements, survey results, and the phasing out of the sole source exemptions, EPA believes that the 70% credit is achievable and is being achieved and therefore proposes to accept the credit claim ed. EPA has also considered that fact that the area has not violated the 24-hour standard since January, 1987 (first year o f a voluntary curtailment program), and has never violated the annual standard. Accordingly, EPA has determined that the mandatory curtailment program is sufficient to meet RACM .Additionally, even though the area is not in  violation of the annual standard, the expected emission reductions to be achieved by this strategy w ill help insure continued compliance with the annual standard.
B. Other SourcesWhere sources of PM -10 contribute insignificantly to the PM -10 problem in the area, EPA’s policy is that it would be unreasonable to require the sources to implement potentially available control measures and, therefore, the RACM  requirement does not dictate the implementation of such controls. (57 FR 13540).LRAPA determined through its analysis o f the nonattainment area that emissions from fugitive dust sources and emissions from prescribed and open burning activities were not significant sources o f PM -10 emissions. On an annual basis, fugitive dust accounts for 6% of the PM -10 emission inventoiy. Emissions from prescribed and open burning added together account for less than 1% o f the nonattainment area’s PM -10 emissions on an annual basis. Further, as indicated above, the control measures contained in the SIP provide for expeditious attainment of the PM -10 N A A Q S. Therefore, the attainment plan does not include additional control measures for these sources.EPA has reviewed ODEQ’s submittals and associated documentation and

concluded that they adequately justify the control measures to be implemented. Implementation of the Eugene-Springfield PM -10 nonattainment plan control strategy w ill result in the attainment o f the PM -10 N A A Q S as expeditiously as practicable and no later than December 31,1994. By this docum ent, EPA is approving ODEQ’s control strategy as satisfying the RACM  (including RACT) requirement.4. DemonstrationA s noted, the initial moderate PM -10 nonattainment areas must submit a demonstration (including air quality modeling) showing that the plan w ill provide for attainment as expeditiously as practicable but no later than December 31,1994 (see section 189(a)(1)(B) of the Act). The General Preamble sets out EPA's guidance on the use of modeling for moderate area attainment demonstrations (57 FR 13539) Alternatively, the State must show attainment by December 31,1994, or that attainment is impracticable. The 24-hour PM -10 N A A Q S is 150 micrograms/cubic meter (pg/m3), and the standard is attained when the expected number of days per calendar year with a 24-hour average concentration above 150 pg/m3 is equal to or less than one (see 40 CFR 50.6). The annual PM -10 N AAQS is 50 pg/m3, and the standard is attained when the expected annual arithmetic mean concentration is less than or equal to 50 pg/m3 (id.).LRAPA conducted an attainment demonstration based on dispersion m odeling; w hich, according to EPA ’s PM -10 SIP Development Guideline (June 1987), is an acceptable method. In order to select the appropriate model, LRAPA followed EPA's “Protocol for Determining the Best Performing M odel”  (September 1987) in LRAPA’s evaluation of the Oregon GRID, W YNDvalley, and ISCST  dispersion models. Based on its analysis, Oregon GRID performed within EPA’s approved lim its of accuracy and was determined to be the best performing model.The time period selected for the 24- hour m odeling analysis was from December 11,1985 through December 28,1985. This was a period o f extensive poor ventilation with no precipitation, cold temperatures (average daily temperatures near zero degrees centigrade) and light winds (average daily wind speed of 1 to 2 meters per second). In addition, 12 of the 15 exceedances o f the 24-hour standard occurred during December 1985. Since, the area is in attainment with the annual standard, LRAPA only modeled for



Federal Register / V p l. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43487attainment purposes the 24-hour standard.The uncontrolled 1992 modeled design value was determined to be 333 (ig/m3. Based on the modeling analysis, in order to attain the 24-hour standard throughout the airshed, a 65% reduction in PM—10 emissions at an unmonitored site (referred to in the study as the Scenic site) is needed. The modeling exercise also determined that approximately 97% of the local impact at this site (Scenic site) is from home wood heating. After applying the 70% reduction in wood smoke emissions due to the curtailment program, the modeling exercise demonstrates that attainment of the 24-hour standard can be achieved at this site and throughout the airshed. The demonstration predicted that the 24-hour design concentration in the attainment year of 1992 w ill be below 150 pg/m3, thus demonstrating attainment of the 24-hour PM-10 N A A Q S. The SIP also demonstrates maintenance of the NAAQS through the year 2000. Ambient data show that the area has never approached an exceedance of the annual standard. Since no violations of the annual N A A Q S have been noted and the attainment demonstration shows attainment of the 24-hour N A A Q S, no violations of the annual N A A Q S are likely. Therefore, EPA has determined that ODEQ has adequately demonstrated that the annual standard has been attained in the Eugene-Springfield nonattainment area. More detailed description of the attainment demonstration is contained in the TSD.5. PM-10 PrecursorsThe control requirements which are applicable to major stationary sources of PM-10, also apply to major stationary sources of PM—10 precursors unless EPA determines such sources do not contribute significantly to PM -10 levels in excess of the N A A Q S in that area (see section 189(e) of the Act). The General Preamble contains guidance addressing how EPA intends to implement section 189(e) (see 57 F R 13539-13540 and 13541-13542).As previously discussed, LRAPA’s technical analysis of candidate control measures indicated that emissions from industrial point sources had substantially less of an impact on the 24-hour standard than residential wood combustion. Previous violations of the 24-hour standard occurred during periods of extensive poor ventilation (stagnation conditions) and cold temperatures. This further supports the dispersion modeling exercise which indicated that approximately 97% of the local impact at the highest modeled site

in the UGB was from woodsmoke emissions and that implementation of the woodsmoke curtailment program would expeditiously demonstrate attainment with the PM -10 N A A Q S. Therefore, EPA believes that sources of PM -10 precursors do not contribute significantly to PM -10 levels in excess o f the N AAQ S and hereby grants the exclusion from control requirements authorized under section 189(e) for major stationary sources of PM -10 precursors.Note that while EPA is making a general finding for this area about precursor contribution to PM -10 N AAQ S exceedances, this finding is based on the current character of the area including, for example, the existing m ix of sources in the area. It is possible, therefore, that future growth could change the significance of precursors in the area.6. Quantitative Milestones and Reasonable Further ProgressThe PM -10 nonattainment area plan revisions demonstrating attainment must contain quantitative milestones which are to be achieved every three years until the area is redesignated attainment and which demonstrates RFP, as defined in section 171(1), toward attainment by December 31,1994 (see section 189(c) of the CAA ).W hile section 189(c) plainly provides that quantitative milestones are to be achieved until an area is redesignated attainment, it is silent in indicating the starting point for counting the first 3- year period or how many milestones must be initially addressed. In the General Preamble, EPA addressed the statutory gap in the starting point for counting the 3-year milestone, indicating that it would begin from the due date for the applicable implementation plan revision containing the control measures fpr the area (i.e., November 15,1991 for initial moderate PM—10 nonattainment areas) (see 57 FR 13539).As to the number of milestones, EPA believes that at least two milestones must be initially addressed. Thus, submittal to address the SIP revisions due on November 15,1991, for the initial moderate PM -10 nonattainment areas must demonstrate that two milestones w ill be achieved (First milestone: November 15,1991, through November 15,1994; Second milestone: November 15,1994, through November 15,1997).For the initial PM -10 nonattainment areas that demonstrate attainment, the emissions reduction progress made between the SIP submittal (due date of November 15,1991) and the attainment

date of December 31,1994 (46 days beyond the November 15,1994 milestone date) will satisfy the first quantitative milestone (see 57 FR 13539), For areas that demonstrate timely attainment of the PM -10 N A A Q S, the milestones beyond the attainment achievement date should, at a minimum, provide for continued maintenance of the standards.5This SIP demonstrates attainment of the PM—10 N A A Q S by December 31, 1992, and maintenance of the N A A Q S through the year 2000, satisfying three milestones. Therefore, EPA is approving the submittal as meeting the quantitative milestone requirement currently due. Finally, once a milestone has passed, the State w ill have to demonstrate that the milestone was, in fact, achieved for the Eugene- Springfield area as provided in section 189(c)(2) of the A ct.7. Enforceability IssuesA ll measures and other elements in the SIP must be enforceable by LRAPA, ODEQ and EPA*(See sections 172(c)(6), 110(a)(2)(A) and 57 FR 13556). EPA criteria addressing the enforceability of SIP’s and SEP revisions were stated in a September 23,1987 memorandum (with attachments) from J. Craig Potter, Assistant Administrator for A ir and Radiation, et al. (see 57 FR 13541). Nonattainment area plan provisions must also contain a program that provides for enforcement of the control measures and other elements in the SEP (see section 110(a)(2)(C)).The woodsmoke curtailment program contained in the SIP was addressed above under the section headed “ RACM  (including RACT).” The SIP provides that this control strategy applies throughout the entire nonattainment area.Lane County, and the cities of Eugene and Springfield have enacted ordinances prohibiting the use of solid- fuel space heating devices under certain conditions (air stagnation episodes).Lane County enacted Ordinance Number 9-90 (Lane Code (“ LC” ) 9.120- 9.160). Eugene enacted Ordinance Number 19731 (Eugene Code (“ EC” )5 Section 189(c) of the Act provides that quantitative milestones are to be achieved “until the area is redesignated attainment.” However, this endpoint for quantitative milestones is speculative because redesignation of an area as attainment is contingent upon several factors and future events. Therefore, EPA believes it is reasonable for States to initially address at least the first two milestones. Addressing two milestones will ensure that the State continues to maintain the NAAQS beyond the attainment date for at least some period during which an area could be redesignated attainment. However, in all instances, additional milestones must be addressed if an area is not redesignated attainment.



434 8 8  Federal Register / V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulations6.250-6.270) and Springfield enacted Ordinance Number 5546 (Springfield Code (“ S C ” ) 4-6-4). Each m unicipality also either delegated enforcement of the ordinances to LRAPA (L.C . § 9.145; Springfield Code § 4-8-4(4)), or authorized the City Manager to delegate enforcement to LRAPA (Eugene Code § 6.265). By Adm inistrative Order No. 44-92-10, the Eugene City Manager has delegated authority to LRAPA to administer the ordinance. Thus, each jurisdiction has authorized LRAPA to enforce the solid-fuel space heating device ordinances. In addition, each jurisdiction has authorized LRAPA to use its own regulations and procedures to enforce the ordinances and to impose penalties.The LRAPA Board of Directors adopted title 16, Home Wood Heating Curtailment Program Enforcement, on July 13,1993. This rule is the mechanism LRAPA w ili employ in implementing the above ordinances. It contains, among other things, a civil penalty schedule, a notice of violation procedure, and the procedure to appeal a civil penalty. EPA is approving die above ordinances and title 16 as part o f the SIP.The Eugene-Springfield SIP does not contain additional point source controls to attain the standard, however, existing and federally approved point source emission lim itations are relied upon to maintain and demonstrate attainment with the PM -10 N A A Q S. EPA determined that because the five-day advance notice provision required by ORS.126(l) (1991) bars civ il penalties from being imposed for certain permit violations, ORS 468 fails to provide the adequate enforcement authority that a state must demonstrate to obtain SIP approval, as specified in Section 110 o f the Clean A ir A ct and 40 CFR 51.230. Accordingly, the requirement to provide such notice would preclude Federal approval o f a PM -10 nonattainment area SIP revision.EPA notified Oregon of the deficiency. To correct the problem, the Governor of Oregon signed into law new legislation amending ORS 468.126 on September 3,1993. This amendment added paragraph 468.126(2)(e) which provides that the five-day advance notice required by ORS 468.126(1) does not apply if the notice requirement w ill disqualify a state program from Federal approval or delegation. ODEQ responded to EPA’s understanding of the application o f 468.126(2)(e) and agreed that if  Federal statutory requirements preclude the use of the five-day advance notice provision, no advance notice w ill be required for

violations of SIP requirements contained in permits.ODEQ’s submittal and TSD contain further information on enforceability requirements. In addition, the TSD contains a discussion o f the personnel and funding intended to support effective implementation of the control strategy.8. Contingency MeasuresAs provided in section 172(c)(9) of the A ct, all moderate nonattainment area SIP’s that demonstrate attainment must include contingency measures. See generally 57 F R 13543-13544. These measures must be submitted by November 15,1993 for the initial moderate nonattainment areas. Contingency measures should consist of other available measures that are not part o f the area’s control strategy. These measures must take effect without further action by the State or EPA, upon a determination by EPA that the area has failed to make RFP or attain the PM -10 N A A Q S by the applicable statutory deadline. The Eugene- Springfield nonattainment area SIP contains the follow ing contingency measures:a. Uncertified woodstove removal: the 1991 Oregon Legislature authorized by statute the removal and destruction o f uncertified woodstoves upon sale of a home within any area that fails to meet the PM -10 SIP attainment date of December 31,1994. EPA approved these rules (OAR 340-34-200 through 215) as part of the Oregon SIP on June 9,1992 (57 FR 24373).b. Fugitive Dust: to reduce track out onto public roads, construction sites for commercial, industrial or residential subdivisions w ithin the Eugene- Springfield nonattainment area are required to provide paved track out strips or mud cleaning stations on site. This rule is found in title 39, section 39-055 o f LRA PA’s contingency measure regulations.In this action, EPA is approving in its entirety title 39 entitled Contingency for PM -10 Sources in Eugene-Springfield Non-Attainment Area. (Sections 39-001, 39-005, 39-010, 39-015, 39-020, 39- 025, 39-030, 39-035, 39-040,39-050, 39-055, and 39-060 (November 1991)).c. Open Burning: a ll open burning would be banned w ithin the nonattainment area. This rule is found in section 39-060 o f title 39.d . Industrial Controls; a contingency plan was developed to reduce industrial emissions should the area fail to attain by the CA A  deadline. The regulations requiring controls more stringent than those currently required on significant industrial sources of PM -10 are

contained in title 39. Industrial sources addressed in the plan include wood- waste boilers, veneer plants and dryers, particleboard plants and dryers, air conveying systems and kraft pulp m ills.The industrial contingency lim its for the most part reflect OD EQ ’s industrial source rules for the Medford-Ashland non-attainment area (OAR 340-30-005 through 230). The one exception is the contingency standard for pulp m ills. Should the area fail to attain the N A A Q S, kraft pulp m ills would be required to meet EPA’s New Source Performance Standards (NSPS). These control measures would become effective upon a determination by EPA that the area has failed to make reasonable further progress (RFP) or to attain the PM -10 N A A Q S and, they would be implemented over a period of two years.LRAPA estimates that implementation of the contingency measures would reduce wood heating emissions by an ■, additional .5 ton per day and industrial emissions would be reduced by 6.2 tons per day resulting in additional reductions o f 45% on a daily basis. On an annual basis, wood heating emissions would be reduced by 53 tons per year and industrial emissions by 1,800 tons per year resulting in additional reductions of over 2000%.The SIP provides that each of these measures can take affect without further action by the State or EPA, should EPA determine that the Eugene-Springfield nonattainment area has failed to achieve RFP or to attain the PM -10 standard by the statutory attainment date of December 31,1994.EPA is approving the Eugene- Springfield nonattainment area contingency measures.III. Im plications o f This ActionEPA is approving the plan revision and addendum submitted to EPA for the Eugene-Springfield nonattainment area on November 15,1991. Among other things, LRAPA has demonstrated that the Eugene-Springfield moderate PM-10 nonattainment area w ill attain the P M - 10 N A A Q S by December 31,1992. Note that EPA’s action includes approval of the contingency measures for the Eugene-Springfield nonattainment area. In addition, EPA approves title 16 of the Lane Regional A ir Pollution Authority. Title 16 establishes permanent rules prohibiting the use o f woodstoves and otheT solid-fuel space heating devices under certain circumstances in Lane County and the cities of Eugene and Springfield, Oregon.



Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43489  IV . Administrative ReviewUnder the Regulatory Flexibility A ct, 5 U .S .C . 600 et seq., EPA must prepare a regulatory flexibility analysis assessing the impact of any proposed or final rule on small entities. 5 U .S .C . 603 and 604. Alternatively, EPA may certify that the rule w ill not have a significant impact on a substantial number of small entities. Sm all entities include small businesses, small not-for-profit enterprises, and government entities with jurisdiction over populations of less than 50,000.SIP approvals under section 110 and subchapter I,, part D of the CA A  do not create any new requirements, but simply approve requirements that the state is already imposing. Therefore, because the federal SIP-approval does not impose any new requirements, I certify that it does not have a significant impact on any small entities affected. Moreover, due to the nature of the federal-state relationship under the CAA* preparation of a regulatory flexibility analysis would constitute federal inquiry into the economic reasonableness of state action. The CA A  forbids EPA to base its actions concerning SIPs on such grounds.
Union Electric Co. v. U .S .E .P Ji., 427 U.S. 246, 256-66 (S.Ct. 1976); 42 U .S .C . 7410(a)(2).The EPA is publishing this action without prior proposal because the Agency views this as a noncontroversial amendment and anticipates no adverse comments. However, in a separate document in this Federal Register publication, the EPA is proposing to approve the SIP revision should no adverse or critical comments be filed. This final rule w ill be effective October 24,1994 unless, by September 23,1994, adverse or critical comments are received.If the EPA receives such comments, this action w ill be withdrawn before the effective date by publishing a subsequent notice that w ill withdraw the final action. A ll public comments received w ill be addressed in a subsequent final rule based on this action serving as a proposed rule. The EPA w ill not institute a second comment period on this action. Any parties interested in commenting on this action should do so at this time. If no such comments are received, the public is advised that this final rule w ill be effective October 24,1994.The EPA has reviewed this request for revision of the federally-approved SIP for conformance with the provisions of the 1990 Clean A ir A ct Amendments enacted on November 15,1990. The

EPA has determined that this action conforms with those requirements.Nothing in this action should be construed as permitting or allowing or establishing a precedent for any future request for revision to any SEP. Each request for revision to the SIP shall be considered separately in light o f specific technical, economic and environmental factors and in relation to relevant statutory and regulatory requirements.This action has been classified as a Table 2 action by the Regional Administrator under the procedures published in the Federal Register on January 19,1989 (54 FR 2214-2225), as revised by an October 4,1993 memorandum from M ichael H. Shapiro, Acting Assistant Administrator for A ir and Radiation. The OMB has exempted this regulatory action from E.O . 12866 review.Under section 307(b)(1) o f the Clean A ir A ct, petitions for judicial review o f this action must be filed in the United States Court of Appeals for the appropriate circuit by October 24,1994. Filing a petition for reconsideration by the Administrator of this final rule does not affect the finality o f this rule for the purposes of judicial review nor does it extend the time within which a petition for judicial review may be filed and shall not postpone the effectiveness of such rule or action. This action may not be challenged later in proceedings to enforce its requirements. (See section 307(b)(2), 42 U .S .C . 7607(b)(2).List of Subjects in 40 CFR Part 52Environmental protection, A ir pollution control, Hydrocarbons, Incorporation by reference, Intergovernmental relations, Nitrogen dioxide, Particulate matter, Reporting and recordkeeping requirements,Volatile organic compounds.Note: Incorporation by reference of the Implementation Plan for the State of Oregon was approved by the Director of the Office of Federal Register on July 1,1982.Dated: July 11,1994.
Ch uck  Clarke,
Regional Administrator.Part 52, chapter I, title 40 of the Code of Federal Regulations is amended as follows;
PART 52—[AMENDED]1. The authority citation for part 52 continues to read as follows:Authority: 42 U .S .C . 7401-7671q.
Subpart MM—Oregon2. Section 52.1970 is amended by adding paragraph (c) (108) to read as follows:

§ 52.1970 Identification of plan. * * * * *(c) * * *(108) On November 15,1991 the Director of ODEQ submitted amendments to Oregon’s SIP to include* a PM—10 control strategy for Eugene- Springfield and LRAPA title 39.(i) Incorporation by reference.(A) November 15,1991 letter from the Director of ODEQ to EPA Region 10 submitting amendments to the Oregon SIP.(B) The PM—10 control strategy for Eugene-Springfield, adopted by the OEQC on January 31,1991, and LRAPA title 39 (Contingency for PM-10 sources in the Eugene-Springfield nonattainment area), adopted by the OEQC on November 8,1991.(C) April 13,1994 letter from the Director of ODEQ to EPA Region 10 submitting amendments to the Oregon SIP.(D) Amendments to Lane Regional A ir Pollution Authority Rules as a revision to the Oregon SIP (title 16), adopted by the OEQC on March 11,1994.|FR Doc. 94-20738 Filed 8-23-94; 8:45 am) 
BILLING CODE 6660-40-P

40 CFR Part 180
[PP 3E4255SR2Q70; FRL-4899-5]
R5N 2070-AB78

Pseudomonas Fiuorescens Strain 
NCIB 12089; Exemption From the 
Requirement of a Tolerance

A G EN CY: Environmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: This document establishes an exemption from the requirement of a tolerance for residues of Pseudom onas 
fiuorescens in or on the raw agricultural commodity mushrooms. This exemption from the requirement of a tolerance was requested in a petition submitted by the Interregional Research Project No. 4 (IR- 4).
EFFECTIVE DATE: This regulation becomes effective August 24,1994. 
AD D RESSES: Written objections, identified by the document control number, {PP 3E4255/R2070], may be submitted to: Hearing Clerk (1900), Environmental Protection Agency, Rm. M3708, 401 M  S t., SW ., W ashington, DC 20460. A  copy of any objections and hearing requests filed with the Hearing Clerk should be identified by the document control number and submitted to: Public Response and Program Resources Branch, Field



43490 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and RegulationsOperations Division (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M St., SW ., Washington, DC 20460. In person, bring copy of objections and hearing requests to: Rm. 1132, CM  #2,1921 Jefferson Davis Hw y., Arlington, VA 22202. Fees accompanying objections shall be labeled “ Tolerance Petition Fees”  and forwarded to: EPA Headquarters Accounting Operations Branch, OPP (Tolerance Fees), P .O . Box 360277M, Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By mail: Hoyt L. Jamerson, Registration Division (7505W), O ffice of Pesticide Programs, Environmental Protection Agency, 401 M St., SW ., Washington,DC 20460. Office location and telephone number: 6th Floor, Crystal Station #1, 2800 Jefferson Davis Hw y., Arlington, VA 22202, (703)-308-8783. 
SUPPLEMENTARY INFORMATION: In the Federal Register of June 15,1994 (59 FR 30750), EPA issued a proposed rule that gave notice that the Interregional Research Project No. 4 (IR-4), New Brunswick, NJ 08903, had submitted pesticide petition (PP) 3E4255 to EPA on behalf of the State Agricultural Experiment Stations and the United States Department of Agriculture. The petition requested that the Administrator, pursuant to section 408(e) of the Federal Food, Drug, and Cosmetic Act (FFDCA), 21 U .S .C . 346a(e), establish an exemption from the requirement of a tolerance for residues of the biological pesticide Pseudom onas 
fluorescens strain NCIB 12089, in or on the raw agricultural commodity mushrooms. Pseudom onas fluorescens is a naturally occurring bacterium, is the dominant microflora found in mushroom caps, and is found in tap and fresh water, marine environments, and plants. The use of the biological pesticide is to control bacterial blotch of cultivated mushrooms.There were no comments or requests for referral to an advisory committee received in response to the proposed rule.The data submitted on the proposal and other relevant material have been evaluated and discussed in the proposed rule. Based on the data and information considered, the Agency concludes that the tolerance is not needed to protect the public health. Therefore, the tolerance exemption is established as set forth below.Any person adversely affected by this regulation may, within 30 days after publication of this document in the Federal Register, file written objections and/or request a hearing with the Hearing Clerk, at the address given

above (40 CFR 178.20). A  copy of the objections and/or hearing requests filed with the Hearing Clerk should be submitted to the OPP docket for this rulemaking. The objections submitted must specify the provisions of the regulation deemed objectionable and the grounds for the objections (40 CFR178.25). Each objection must be accompanied by the fee prescribed by 40 CFR 180.33(i). If a hearing is requested, the objections must include a statement of the factual issue(s) on which a hearing is requested, the requestor’s contentions on such issues, and a summary of any evidence relied upon by the objector (40 CFR 178.27). A  request for a hearing w ill be granted if the Administrator determines that the material submitted shows the following: There is a genuine and substantial issue of fact; there is a reasonable possibility that available evidence identified by the requestor would, if established, resolve one or more of such issues in favor of the requestor, taking into account uncontested claims or facts to the contrary; and resolution of the factual issue(s) in the manner sought by the requestor would be adequate to justify the action requested (40 CFR 178.32).Under Executive Order 12866 (58 FR 51735, Oct. 4,1993), the Agency must determine whether the regulatory action is “ significant” and therefore subject to review by the Office of Management and Budget (OMB) and the requirements of the Executive Order. Under section 3(f), the order defines a “ significant regulatory action” as an action that is likely to result in a rule (1) having an annual effect on the economy of $100 m illion or more, or adversely and materially affecting a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities (also referred to as “ economically significant”); (2) creating serious inconsistency or otherwise interfering with an action taken or planned by another agency; (3) materially altering the budgetary impacts of entitlement, grants, user fees, or loan programs or the rights and obligations of recipients thereof; or (4) raising novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in this Executive Order.Pursuant to the terms of the Executive Order, EPA has determined that this rule is not “ significant” and is therefore not subject to OMB review.Pursuant to the requirements of the Regulatory Flexibility Act (Pub. L. 96- 354, 94 Stat. 1164, 5 U .S .C . 601-612), the Administrator has determined that

regulations establishing new tolerances or raising tolerance levels or establishing exemptions from tolerance requirements do not have a significant economic impact on a substantial number of small entities. A  certification statement to this effect was published in the Federal Register of May 4,1981 (46 FR 24950).List o f Subjects in 40 CFR Part 180Environmental protection, Administrative practice and procedure, Agricultural commodities, Pesticides and pests, Reporting and recordkeeping requirements.Dated: August 4,1994.Daniel M. Barolo,
Director, Office o f Pesticide Programs.Therefore, 40 CFR part 180 is amended as follows:
PART 180—[AMENDED]1 The authority citation for part 180 continues to read as follows:Authority: 21 U .S .C . 346a and 371.2. In subpart D , by adding new § 180.1129, to read as follows:
§ 180.1129 Pseudomonas fluorescens strain 
NCIB 12089; exem ption from  the 
requirem ent of a tolerance.An exemption from the requirement of a tolerance is established for residues of the biological pesticide Pseudomonas 
fluorescens strain NCIB 12089 in or on mushrooms.[FR Doc. 94-20333 Filed 8-23-94; 8:45 ami 
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 2F4107/R2075; FRL094906092]

RIN 207009AB78

Difenoconazole; Pesticide Tolerances

AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: EPA is establishing tolerances for residues of the fungicide difenoconazole in or on certain raw agricultural commodities. Ciba-Geigy - Corp. requested this regulation to estalish the maximum permissible levels of residues of the fungicide in or on the commodities.
EFFECTIVE DATE: This regulation becomes effective August 24,1994. 
A D D RESSES: Written objections and hearing requests, identified by the document control number, [PP 2F4107/ R20751, may be submitted to: Hearing



Federal Register / Vob 59, N o. 163 / W ednesday, August 24, 1994 / R ules and Regulations 4349J Clerk (1900), Environmental ProtectionAgency, Rm. M3708, 401 M  St., SW ., Washington, D C 20460.A  copy of any objections and hearing request filed with the Hearing Clerk should be identified by the document control number and submitted to: Public Response and Program Resources Branch, Field Operations Division (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M S t., SW ., Washington DC 20450. In person, bring copy of objections and hearing request to: Rm. 1132, CM  1B2 , 1921 Jefferson Davis H w y., Arlington,VA 22202. Fees accompanying objections shall be labeled “ Tolerance Petition Fees” and forwarded to: EPA Headquarters Accounting Operations Branch, OPP (Tolerance Fees), P .O . Box 360277M, Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By mail: Cynthia Giles-Parker, Product Manager (PM) 22, Registration Division, Environmental Protection Agency, 401 M St., SW ., Washington, DC 20460.Office location and telephone number: Rm. 229, CM  1 B 2 ,1921 Jefferson Davis Highway, Arlington, V A  22202, (703)- 305-5540.
SUPPLEMENTARY INFORMATION: EPA issued a notice published in the Federal Register of June 10,1992 (57 FR 24644), which announced that Ciba-Geigy Corporation, P .O . Box 18300,Greensboro, NC 27419-8300, had submitted a pesticide tolerance petition (PP 2F4107) to EPA requesting that the Administrator, pursuant to sections 408(d) of Federal Food, Drug and Cosmetic A ct, 21 U .S .C . 346a(d), establish a tolerance for the fungicide, difenoconazole, l-(2-[4-(4- chlorophenoxy)-2-chlorophenyl)-4- m ethyl-l,3-dioxolan-2-yl-m ethyl)-lH- 

1,2 ,4-triazole, in or on in or on wheat forage at 0.1  part per m illion (ppm), wheat straw at 0.1  ppm, barley forage at
0.1 ppm, and barley straw at 0.1  ppm.In the Federal Register of March 30,1994 (59 FR 14854), EPA issued in the Federal Register a corrected filing of the notice published in the Federal Register of January 7,1994 (59 FR 1017), which announced that Ciba-Geigy Corp. had submitted an amendment to the petition, proposing to establish additional tolerances as follows: cattle, fat, meat, and meat-by-products (mbyp) at 0.05 ppm; eggs at 0.05 ppm; m ilk at

0.01 ppm; goats, fat, meat, and mbyp at0.05 ppm; hogs, fat, meat, and mbyp at0.05 ppm; horses, fat, meat, and mbyp at 0.05 ppm; poultry, fat, meat, and mbyp at 0.05 ppm; sheep, fat, meat, and mbyp at 0.05 ppm; barley grain at 0.1  ppm; and wheat grain at 0.1  ppm. Ciba- Geigy subsequently amended the

petition to withdraw without prejudice for future filings the tolerances for barley forage, barley straw and barley grain.The chemical name for difenoconazole is editorially corrected to read: {(2S,4R)/(2R,4S)]/[2R,4R/2S,4S)J l-(2-[4-(4chlorophenoxy)-2- chlorophenyl}-4-methyl-l,3-dioxolan-2- y l-m ethyl)l H -l ,2,4-triazole.There were no comments or requests for referral to an advisory committee received in response to these notices of filing.The data submitted in the petitions and all other relevant material have been evaluated. The toxicology data considered in support of the tolerances include:1. A  rat acute oral study with an LD50 of 1,453 milligrams (mg)/kilogram (kg).
2 . A  13-week rat feeding study with a no-observed-effect-level (NOEL) of 20 ppm (1 mg/kg/day).3. A  13-week mouse feeding study with a NOEL of 20  ppm.4. A  26-week dog feeding study with a NOEL o f 1,000  ppm.5. A  21-day rabbit dermal study with a NOEL o f 10  mg/kg and reduction in body weight gain and food consumption from exposure to doses equal or greater than 100 mg/kg.

6 . A  carcinogenicity study in mice with a NOEL of 30 ppm and a Lowest Effect Level (LEL) of 300 ppm due to reductions in cumulative body weights. There was lim ited evidence of carcinogenicity based on the occurrence of increased benign and/or malignant liver tumors in males and females. The carcinogenic effects observed are discussed below.7. A  rat chronic feeding/ carcinogenicity study with a NOEL of 20 ppm (1 mg/kg/day) for systemic effects and a LEL of 500 ppm (25 mg/kg/day) due to reductions in cum ulative body weight gains and hepatotoxicity in males. There was no evidence of carcinogenicity under conditions of the study.
8 . A  1-year dog chronic feeding study with a NOEL of 100 ppm and the LEL was 500 ppm due to reduction in food consumption and increase in alkaline phosphatase in males at high dose.9. A  two-generation reproduction study in rats with a parental and reproductive NOEL o f 25 ppm (1.25 mg/ kg/day) and an LEL of 250 ppm (12.5 mg/kg/day) due to reduction of female body weight gain, and significant reductions in male pup weight at day 

21.10. A  developmental toxicity study in rabbits with a Maternal N OEL of 25 mg/ kg and a LEL o f 75 mg/kg/day due to decreased body weight, death o f one doe

and abortion, and a developmental NOEL of 25 mg/kg and a LEL of 75 mg/ kg due to increased postimplantation loss and resorptions and significantly decreased fetal weight.11. A  developmental toxicity study in rats with a maternal NOEL of 16 mg/kg and a LEL = 85 mg/kg due to excess salivation, and decreased body weight gain and food consumption, and a developmental NOEL of 85 mg/kg/day and an LEL of 171 mg/kg due to increase bifid or unilateral ossification of thoracic vertebrate, increased average number of ossified hyoid and decrease in average number of sternal centers of ossification.12. A  Microbial Gene Mutation study and an Unscheduled DNA synthesis in rat hepatocyte study were both negative. An In vivo micronucleus assay / chromosomal analysis study showed no increase in micronucleated polychromatic erythrocytes at any dose tested.13. A  rat metabolism study showed that difenoconazole was adequately absorbed and m ainly eliminated via the bile. No evidence of bioaccumulation in any tissue was noted.The Health Effects Division Carcinogenicity Peer Review Committee has concluded that the available data provide lim ited evidence of the carcinogenicity of difenoconazole in m ice and has classified Difenoconazole as a Group C  (possible human carcinogen with lim ited evidence of carcinogenicity in animals) in accordance with Agency guidelines, published in the Federal Register in 1986 (51 FR 33992, Sept. 24,1986) and recommended that for the determined that a quantitative risk assessment is not appropriate for the following reasons:1. The carcinogenic response observed with this chemical, statistically significant increases in hepatocellular adenomas, carcinomas and combined adenomas/carcinomas in both sexes of CD-I mice, occurred only at doses considered to be excessively high for carcinogenicity testing.
2 . There were no apparent tumor increases in either sex in Sprague- Dawley rats at dietary levels up to 2,500 ppm.3. Difenoconazole was not mutagenic in three well conducted genotoxic assays.Based on this evidence, EPA concludes that difenoconazole poses at most a negligible cancer risks to humans and that for purposes of risk characterization the Margin of Expsoure (MOE) approach should be use for quantification of human risk. In a spring wheat processing study, no residues were detected in grain or any processed
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fraction. Therefore, food/feed additive tolerances are not needed in conjunction with this use on wheat.Using a 100-fold safety factor and the NOEL of 1 mg/kg/day determined by the most sensitive species from the rat chronic feeding study, the Reference Dose (RfD) is 0.01 mg/kg/day. The theoretical maximum residue contribution (TMRC) from the established and proposed tolerances is 0.00041 mg/kg/day and utilizes 4 percent of the RfD for the overall U . S. population. For exposure of the most highly exposed subgroups in the population, children (1 to 6) and Nonnursing infants (less than 1), the TM RC is 0.000946 mg/kg/day and utilizes 9 percent of the RfD.The dietary acute exposure M OE for developmental toxicity effects was calculated to be 25,000 for high exposure in the females 13+ subgroup. For substances whose acute NOEL is based on animal studies, the Agency is not generally concerned unless the MOE is below 100.The metabolism of difenoconazole in plants is adequately understood. The tolerances established for m ilk, eggs, meat, fat, and meat by products w ill cover any dietary exposure from secondary residues in these RACs. Due to the follow ing chemistry data gaps— Stability of the Technical Grade Active Ingredient (TGAI) to Metal Ions Study [GLN 63-13], Storage Stability of Difenoconazole in other Raw Agricultural Commodities [GLN 1714(e)], and Additional Wheat Field Residue Trials [GLN 171-4(k)]—EPA believes it is inappropriate to establish permanent tolerance for the use of difenoconazole at this time. However, based on the (1) apparent storage stability, (2) 11 acceptable field studies (15 to 20 field trials are required), and(3) apparent negligible residues of difenoconazole in wheat RACs, EPA believes that the existing data support a tim e-lim ited tolerance to December 31, 1998.An adequate analytical method, gas chromatography with nitrogen phosphorous detection, is available for enforcement purposes. Because of the long lead time from establishing these tolerances to publication of the enforcement methodology in the Pesticide Analytical M anual, V ol. II, the analytical methodology is being made available in the interim to anyone interested in pesticide enforcement when requested from: Calvin Furlow, Public Information Branch, Field Operations Division (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M St., SW ., W ashington, DC 20460. O ffice location

and telephone number: Rm. 242, CM  1 B 2 ,1921 Jefferson Davis Hw y., Arlington, V A  22202, (703)-305-4432.The pesticide is considered useful for the purposes for which the tolerances are sought. Based on the information and data considered, the Agency concludes that the establishment of the time-limited tolerances will protect the public health. Therefore, the tolerances are established as set forth below.Any person adversely affected by this regulation may, within 30 days after publication of this document in the Federal Register, file written objections and/or request a hearing with the Hearing Clerk, at the address given above (40 CFR 78.20). A  copy of the objections and/or hearing requests filed with the Hearing Clerk should be submitted to the OPP docket for this rulemaking. The objections submitted must specify the provisions of the regulation deemed objectionable and the grounds for the objections (40 CFR178.25). Each objection must be accompanied by the fees provided by 40 CFR 180.33(i). If a hearing is requested, the objections must include a statement of the factual issue(s) on which a hearing is requested, and the requestor’s contentions on each such issue, and a summary of the evidence relied upon by the objection (40 CFR 178.27). A  request for a hearing w ill be granted if  the Administrator determines that the material submitted shows the following: there is a genuine and substantial issue of fact; there is a reasonable possibility that available evidence identified by the requestor w ould, if  established, resolve on or more of such issues in favor of the requestor, taking into account uncontested claim s or facts to the contrary; and resolution of the factual issue(s) in the manner sought by the requestor would be adequate to justify the action requested (40 CFR 178.32).Pursuant to the requirements of the Regulatory Flexibility Act (Pub. L. 96- 354, 94 Stat. 1164, 5 U .S .C . 601-612), the Administrator has determined that regulations establishing new tolerances or raising tolerance levels or establishing exemptions from tolerance requirements do not have a significant economic impact on a substantial number of small entities. A  certification statement to this effect was published in the Federal Register of May 4,1981 (46 FR 24950).List o f Subjects in 40 CFR Part 180Environmental protection, Adm inistrative practice and procedure, Agricultural commodities, Pesticides and pests, Recording and recordkeeping requirements.

Dated: August 18,1994.Daniel M . Barolo,
Director, Office o f Pesticide Programs.Therefore, 40 CFR part 180 is amended as follows:
PART 180—[AMENDED]1. The authority citation for part 180 continues to read as follows:Authority: 21 U .S.C. 346a and 3712. By adding new §1180.475, to read as follows:
§1180.475 Difenoconazole; tolerances for 
residues.(a) Tim e-lim ited tolerances, to expire on December 31,1998, are established for difenoconazole, [(2S,4R)/(2R,4S)]/ [2R,4R/2S,4S)] l-(2-[4-(4- chlorophenoxy)-2-chlorophenyl]-4- m ethyl-l,3-dioxolan-2yl-m ethyl)-lH- 1,2,4-triazole, in or on the following raw agricultural commodities:

Commodity P m \ W

Cattle, fat ............................    0.05
Cattle, meat ...................    0.05
Cattle, m byp.....................   0,05
Eggs .............. ........... .'............. 0.05
Goats, fat ..................     0.05
Goats, meat ...............................  0.05
Goats, mbyp .....    0.05
Hogs, fat ...........      0.05
Hogs, meat .........      0.05
Hogs, m byp...............................   0.05
Horses, fat .......       0.05
Horses, meat ............    0.05
Horses, m byp............ .............  0.05
M ilk .............................   0.01
Poultry, fa t.......... ........................ 0.05
Poultry, m ea t..........................   0.05
Poultry, m byp................... ....... . 0.05
Sheep, fat ............................   0.05
Sheep, meat ......................   0.05
Sheep, m byp........„............... .....  0.05
Wheat, forage .................   0.1
Wheat, grain ..............................  0.1
Wheat, s tra w ..............    0.1(b) Residues in these commodities not in excess of the established tolerance resulting from the use described in paragraph (a) of this section remaining after expiration of the time-limited tolerance will not be considered to be actionable if the fungicide is applied during the term of and in accordance with the provisions of the above regulation.[FR Doc. 94-20813 Filed 8-23-94  ̂8:45 am] 
BILUNG CODE 6560-50-F



Dimethyl Ether; Tolerance Exemption

AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: This rule establishes an exemption from the requirement of a tolerance for residues of dimethyl ether (CAS Reg. No. 115-10-6) when used as an inert ingredient (aerosol propellant) in pesticide formulations applied to animals. DuPont Chem icals requested this regulation.

EFFECTIVE DATE: This regulation becomes effective August 2 4 ,1994 . 
ADDRESSES: Written objections, identified by the document control number, [OPP-300342A], may be submitted to: Hearing Clerk (1900), Environmental Protection Agency, Rm M3708, 401 M  S t., SW ., Washington, DC 20460. A  copy of any objections and hearing requests filed with the Hearing Clerk should be identified by the document control number and submitted to: Public Response and Program Resources Branch, Field Operations Division (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M S t., SW Washington, DC 20460. In person,bring copy of objections and hearing request to: Rm. 1132, CM  #2,1921 Jefferson Davis Hw y., Arlington, VA 22202. Fees accompanying objections shall be labeled “ Tolerance Petition Fees”  and forwarded to: EPA Headquarters Accounting Operations Branch, OPP (Tolerance Fees), P .O . Box 360277M, Pittsburgh, PA 15251.

f o r  FURTHER INFORMATION CONTACT: B y  mail: Tina Levine, Registration Support Branch, Registration Division (7508W), Office of Pesticide Programs, Environmental Protection Agency, 401  M St., SW ., W ashington, DC 20460.Office location and telephone number: Westfield Building North, 6th F I., 2800 Crystal Drive, Arlington, VA 22202 (7031-308-8393.
SUPPLEMENTARY INFORMATION: In the Federal Register of June 22,1994 (59 FR 32170), EPA issued a proposed rule that gave notice that Du Pont Chem icals, Chestnut Run Plaza, P .O . Box 80711, Wilmington, DE 19880-0711, had submitted pesticide petition (PP)1E3990 to EPA requesting that the Administrator, pursuant to section 408(e) of the Federal Food, Drug, and Cosmetic A ct, 21 U .S .C . 346a(e), propose to amend 40 CFR 180.1001(e)

by estblishing an exemption from the requirement of a tolerance for dimethy l ether (DME) when used as an aerosol propellant in pesticide formulations applied to animals.Inert ingredients are all ingredients that are not active ingredients as defined m 40 CFR 153.125, and include,.but are not limited to, the following types of ingredients (except when they have a pesticidal efficacy o f their own): solvents such as alcohols and hydrocarbons; surfactants such as polyoxyethylene polymers and fatty acids; carriers such as clay and diatomaceous earth; thickeners such as carrageenan and modified cellulose; wetting, spreading, and dispersing agents; propellants in aerosol dispensers; microencapsulating agents; and emulsifiers. The term “ inert” is not intended to im ply nontoxicity; the ingredient may or may not be chem ically active.There were no comments or requests for referral to an advisory committee received in response to the proposed rule.The data submitted relevant to the proposal and other relevant material have been evaluated and discussed in the proposed rule. Based on tjbe data and information considered, the Agency concludes that the tolerance exemption w ill protect the public health.Therefore, the tolerance exemption is established as set forth below.Any person adversely affected by this regulation may, within 30 days after publication of this document in the Federal Register, file written objections and/or request a hearing with the Hearing Clerk, at the address given above (40 CFR 178.20). A  copy of the objections and/or hearing requests filed with the Hearing Clerk should be submitted to the OPP docket for this rulemaking. The objections submitted must specify the provisions of the regulation deemed objectionable and the grounds for the objections (40 CFR
178.25). Each objection must be accompanied by the fee prescribed bv 
40 CFR 180.33(i). If a hearing is requested, the objections must include a statement of the factual issue(s) on
which a hearing is requested, therequestor’s contentions on such issues, and a summary of any evidence relied ’ upon by the objector (40 CFR 178.27). A  request for a hearing w ill be granted if the Administrator determines that the material submitted shows the following: There is a genuine and substantial issue of fact, there is a reasonable possibility that available evidence identified by the requestor would, if  established, resolve one or more of such issues in favor of the requestor, taking into account

uncontested claims or facts to the contrary; and resolution of the factual issue(s) in the manner sought by the requestor would be adequate to justify the action requested (40 CFR 178.32).Under Executive Order 12866 (58 FR 51735, O ct 4,1993), the Agency must determine whether the regulatory action is significant” and therefore subject to review by the Office of Management and Budget (OMB) and the requirements of the Executive Order. Under section 3(f), the order defines a “ significant regulatory action” as an action that is likely to result in a rule (1) having an annual effect on the economy of $100 m illion or more, or adversely and materially affecting a sector of the . conomy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities (also referred to as “economically significant”); (2) creating serious inconsistency or otherwise interfering with an action taken or planned by another agency; (3) materially altering the budgetary impacts of entitlement, grants, user fees, or loan programs or the rights and obligations or recipients thereof; or (4) raising novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in this Executive Order.Pursuant to the terms of the Executive Order, EPA has determined that this rule is not “ significant” and is therefore not subject to OMB review.Pursuant to the requirements of the Regulatory Flexibility Act (Pub. L. 96- 354, 94 Stat. 1164, 5 U .S .C . 601-612), the Administrator has determined that regulations establishing new tolerances or raising tolerance levels or establishing exemptions from tolerance requirements do not have a significant economic impact o* a substantial number of small entities. A  certification statement to this effect was published in the Federal Register of May 4,1981 (46 FR 24950).List o f Subjects in 40 CFR Part 180Environmental protection, Administrative practice and procedure, Agricultural commodities, Pesticides and pests, Reporting and recordkeeping requirements.Dated: August 8,1994.
Daniel M . Barolo,

Director, Office o f Pesticide Programs.Therefore, 40 CFR part 180 is amended as follows:



43494 Federal Register t  Voi. 59, No. 163 / Wednesday, August 24, 1994 J Rules and Regulaiious

PART 180—(AMENDED]1. The authority citation for part 180 continues to read as follow s:Authority: 2 1  U .S C . 346a and 371.
2. Section 180.1001(e) is amended the table therein by adding and alphabetically inserting the inert ingredient, to read as follows:

in §180.1001 Exemptions from the requirement of a tolerance.* it it it it(e) * * *Inert ingredients Limits Uses
Dimethyl ether (CAS Registry No. 115- 1.0-6) ..

* Propellant.
[FR Doc. 94—20330 Filed 8-23H941 8:45 am] 
BILLING CODE 6560-50-F

40 CFR Part 180 [OPP-300345A; F R L-4905-1)
RIN 2070-AB78

Ethyl Oleate; Tolerance Exemption

AGENCY: Environmental Protection Agency (BPA).
ACTION: F in a l  rule .

SUMMARY: This rule establishes an exemption from the requirement of a tolerance for residues of ethyl oleate (ethyl esters of fatty acids derived from edible fats and oils! when used as an inert ingredient (solvent, cosolvent) in pesticide Formulations applied to growing crops or raw agricultural commodities after harvest. Victorian Chemicals requested this regulation. 
EFFECTIVE DATE: This regulation becomes effective August 24,1994. 
AD D RESSES: Written objections, identified by the document control number, (OPP-3-00345A ], may be submitted to: Hearing Clerk (1900), Environmental. Protection Agency, Rm. M3708, 401 M  St., SW ., Washington, DC 20460. A  copy o f any objections and hearing requests hied with the Hearing Clerk should be identified by the document control number and submitted to: Public Response and Program Resources Branch, Field Operations Division (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M  St., SW., Washington, DC 20460. In person, bring copy of objections and hearing request to: Rm. 1132, CM  #2,19.21 Jefferson Davis Hwy., Arlington, V A  22202- Foes accompanying objections shall be labeled “ Tolerance Petition Fees” and forwarded to: EPA Headquarters Accounting Operations Branch, OPP (Tolerance Fees), P.O. Box 360277M, Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By mail: Tina Levine, Registration Support

Branch, Registration Division (7508W), Office o f Pesticide Programs, Environmental Protection Agency, 401 M St., SW ., W ashington, D C 20460. Office location and telephone number: W estfield Building North, 6th FL, 2800 Crystal Drive, Arlington, V A  22202, (703)-308-8393.
SUPPLEMENTARY INFORMATION: In the Federal Register o f June 22,1994 (59 FR 32169), EPA issued a proposed rule that gave notice that Victorian Chem ical Co. Pty Ltd., 37-49 Appleton St., P .O . Box 71, Richmond, Victoria, 3121 Australia, had submitted pesticide petition (PP) 4E4303 to EPA requesting that the Administrator, pursuant to section 408(e) o f the Federal Food, Drug, and Cosmetic A ct, 21 U .S .C . 346a(e), propose to amend 40 CFR  180.1001(c) by estblishm gan exemption from the requirement of a  tolerance for ethyl oleate (ethyl esters o f fatty acids derived from edible fats and oils) when used as a solvent or cosolvent in  pesticide formulations applied to growing crops or raw agricultural commodities after harvest.Inert ingredients are all ingredients that aTe not active ingredients as defined in 40 CFR 153.125, and include, but are not lim ited to, the follow ing types o f ingredients (except when they have a pesticidal efficacy of their own): solvents such as alcohols and hydrocarbons; surfactants such as polyoxyethylene polymers and fatty acids; carriers such as d ay and diatomaceous earth; thickeners such as carrageenan and m odified cellulose; wetting, spreading, and dispersing agents; propellants in  aerosol dispensers; microencapsulating agents; and emulsifiers. The term “ inert” is not intended to im ply nontoxicity; the ingredient may or may not be chem ically active.There were no comments or requests for referral to an advisory committee received in response to the proposed rule.The data submitted relevant to the proposal and other relevant material have been evaluated and discussed in

the proposed rule. Based on the data and information considered, the Agency concludes that the tolerance exemption w ill protect the public health.Therefore, the tolerance exemption is established as set forth below.Any person adversely affected by this regulation may, w ithin 30 days after publication o f this document in the Federal Register, file  written objections and/or request a hearing with the Hearing Clerk, at the address given above (40 CFR  178.20). A  copy o f the objections and/or hearing requests filed with the Hearing Clerk should be submitted to the OPP docket for this rulemaking. The objections submitted must specify the provisions of the regulation deemed objectionable and the grounds for the objections (40 CFR178.25). Each objection must be accompanied by the fee prescribed by 40 CFR 180.33(i). If a hearing is requested, the objections must include a statement o f the factual issue(s) on which a hearing is requested, the requestor’s  contentions on such issues, and a summary o f any evidence relied upon by the objector (40 CFR  178.27). A  request fora hearing w ill be granted if  the Administrator determines that the material submitted shows the following: There is a genuine and substantial issue of fact; there is a reasonable possibility that available evidence identified by the requestor w ould, i f  established, resolve one or more of such issues in favor o f the requestor, taking into account uncontested claim s or facts to the contrary; and resolution o f the factual issue(s) in the manner sought by the requestor would be adequate to justify the action requested (40 CFR 178.32).Under Executive Order 12866 (58 FR 51735, O ct 4,1993), the Agency must determine whether the regulatory action is “ significant” and therefore subject to review by the Office o f Management and Budget (OMBJ and the requirements o f the Executive Order. Under section 3(f), the order defines a  “significant regulatory action” as an action that is likely to result in a rule (1) having an annual effect on the economy of $100



Federal Register / V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43495million or more, or adversely and materially affecting a sector of the economy, productivity, competition,| jobs, the environment, public health or | safety, or State, local, or tribal governments or communities (also I referred to as “ economically : significant”); (2) creating serious inconsistency or otherwise interfering I with an action taken or planned by another agency; (3) materially altering the budgetary impacts of entitlement, grants, user fees, or loan programs or the rights and obligations or recipients thereof; or (4) raising novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in this Executive Order.Pursuant to the terms of the Executive Order, EPA has determined that this

rule is not “ significant” and is therefore not subject to OMB review.Pursuant to the requirements of the Regulatory Flexibility Act (Pub. L. 96- 354, 94 Stat. 1164, 5 U .S .C . 601-612), the Administrator has determined that regulations establishing new tolerances or raising tolerance levels or establishing exemptions from tolerance requirements do not have a significant economic impact on a substantial number of small entities. A  certification statement to this effect was published in the Federal Register of May 4,1981 (46 FR 24950).List of Subjects in 40 CFR Part 180 Environmental protection, Administrative practice and procedure, Agricultural commodities, Pesticides and pests, Reporting and recordkeeping requirements.

Dated: August 8,1994.Daniel M . Barolo,
Director, Office o f Pesticide Programs.Therefore, 40 CFR part 180 is amended as follows:
PART 180—[AMENDED]1. The authority citation for part 180 continues to read as follows:Authority: 21 U .S .C . 346a and 371.2. Section 180.1001(c) is amended by adding and alphabetically inserting the inert ingredient, to read as follows:
§ 180.1001 Exemptions from the 
requirement of a tolerance. 
* * * * *(c) * * *

Inert ingredients Limits Uses

Ethyl esters of fatty acids derived from edible fats and oils
- * *

' *911 * * *

[FR Doc. 94-20332 Filed 8-23-94; 8:45 am] 
BILLING CODE 6560-60-F

40 CFR Part 180 

[OPP-300351A; FRL-4905-6]

RIN 2070-AB78

Poly(Oxyethyiene/
Oxypropyiene)Monoaikyf(C6-C10)Ether- 
Sodium Fumarate Adduct; Tolerance 
ExemptionAGENCY: Environmental Protection Agency (EPA).
ACTION: F i n a l  r u le .

SUMMARY: This document establishes an exemption from the requirement of a tolerance for residues of poly(oxyethylene/oxypropylene) monoalkyl(C6-Cj0) ether-sodium fumarate adduct (CAS Reg. No. 102900- 02-7) when used as an inert ingredient (surfactant) in pesticide formulations applied to growing crops or to raw agricultural commodities after harvest under 40 CFR 180.1001(c). Olin Corp. requested this regulation.
EFFECTIVE DATE: This regulation becomes effective August 2 4 ,1994 . 
ADDRESSES: Written objections,•dentified by the document control

number, [OPP-300351A], may be submitted to: Hearing Clerk (1900), Environmental Protection Agency, Rm. M3708, 401 M St., SW ., Washington, DC 20460. A copy of any objections and hearing requests filed with the Hearing Clerk should be i dentified by the document control number and submitted to: Public Response and Program Resources Branch, Field Operations Division (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M  St., SW., Washington, DC 20460. In person, bring copy of objections and hearing request to: Rm. 1132, CM  #2,1921 Jefferson Davis Hwy., Arlington, V A  22202. Fees accompanying objections shall be labeled “Tolerance Petition Fees” and forwarded to: EPA Headquarters Accounting Operations Branch, OPP (Tolerance Fees), P.O. Box 360277M, Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By mail: Tina Levine, Registration Support Branch, Registration Division (7508W), Office of Pesticide Programs, Environmental Protection Agency, 401 M  St., SW., Washington, DC 20460.Office location and telephone number: Westfield Building North, 6th FI., 2800 Crystal Drive, Arlington, VA 22202, (703)-308-8393.

SUPPLEMENTARY INFORMATION: In the 
F e d e r a l Register of Ju n e  28,1994 (59 FR 33241), EPA issued a proposed rule that

gave notice that the Olin Corp., 350 Knotter Drive, P.O. Box 586, Cheshire, CT 06410-0586, had submitted pesticide petition (PP) 4E4325 to EPA requesting that the Administrator, pursuant to section 408(e) of the Federal Food, Drug, and Cosmetic Act (FFDCA) (21 U .S.C . 346a(e)), propose to amend 40 CFR 180.1001(c) by establishing an exemption from the requirement of a tolerance for residues of poly(oxyethylene/oxypropylene) monoalkyl(C6-Cio)ether-sodium fumarate adduct (CAS Reg. No. 102900- 02-7) when used as an inert ingredient (surfactant) in pesticide formulations applied to growing crops or to raw agricultural commodities after harvest under 40 CFR 180.1001(c).Inert ingredients are all ingredients that are not active ingredients as defined in 40 CFR 153.125, and include, but are not limited to, the following types of ingredients (except when they have a pesticidal efficacy of their own): solvents such as alcohols and hydrocarbons; surfactants such as polyoxyethylene polymers and fatty acids; carriers such as clay and diatomaceous earth; thickeners such as carrageenan and modified cellulose; wetting, spreading, and dispersing agents; propellants in aerosol dispensers; microencapsulating agents; and emulsifiers. The term “ inert” is not intended to imply nontoxicity; the
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ingredient may or may not be chemically active.There were no comments or requests for referral to an advisory committee received in response to the proposed rule.The data submitted relevant to the proposal and other relevant material have been evaluated and discussed in the proposed rule. Based on the data and information considered, the Agency concludes that the tolerance exemption will protect the public health.Therefore, the tolerance exemption is established as set forth below.Any person adversely affected by this regulation may, within 30 days after publication o f this document in  the Federal Register, file written abjections and/or request a hearing with the Hearing Clerk, at the address given above (40 CFR 178.20). A  copy of the objections and/or hearing requests filed with the Hearing Clerk should he submitted to the OPP docket for this rulemaking. The objections submitted must specify the provisions of the regulation deemed objectionable and the grounds for the objections (40 CFR178.25). Each objection must be accompanied by the fee prescribed by 40 CFR 180.33(i). If a hearing is requested, the objections must include a statement of the factual issue(s) on which a hearing is requested, the requestor’s contentions on such issues, and a summary of any evidence relied upon by the objector '{40 CFR  178.27). A request for a bearing will be granted if the Administrator determines that the material submitted shows the following: There is a genuine and substantial issue of fact; there is a reasonable possibility

Inert ¡ingredients

that available evidence identified by the requestor would, i f  established, resolve one or more of such issues in favor of the requestor, taking info account uncontested -claims or feds to the contrary: and resolution o f the factual issuefs) in the manner sought by the requestor would he adequate to justify the action requested flG  CFR 178.32).Under Executive Order 12866 (58 FR 51735, O c t  4,1993), the Agency must determine whether the regulatory action is “significant” and therefore subject to review by the Office -of Management and Budget (OMB) and the requirements of the Executive Order. Under section 3(f), the order defines a "significant regulatory action" as enaction that is likely to result in  a  rule (1) having an annual effect on the economy of $100 million or more, or adversely and materially affecting a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities (also referred to as “ economically significant” ); (2) creating serious inconsistency or otherwise interfering with an action taken or planned by another agency; (3) materially altering the budgetary impacts ofentitlement, grants, uses foes, or loan programs ox the rights and ■ obligations or recipients thereof; or (4) raising novel legal or policy issues arising out of legal mandates, the President’s  priorities, or the principles set forth in this Executive Order.Pursuant to the terms of the Executive Order, EPA has determined that this

rule is not “ significant” and is therefore not subject to OM B review.Pursuant to the requirements of the Regulatory Flexibility Act (Pub. L. 98- 354,94 Stat 1164, 5 U .S .C . 601-612), the Administrator has determined that regulations establishing new tolerances or raising tolerance levels or establishing exemptions from tolerance requirements do not have a significant economic impact on a substantial number of small entities. A  certification statement to this effect was published in the Federal Register of May 4,1981 (46 FR 24959).List o f Subjects in 40 CFR  Part 180Environmental protection, Administrative practice and procedure, Agricultural commodities, Pesticides and pests, Reporting and recordkeeping requirements.Dated: August 9,1994.
Daniel M . Barolo,
Director, Office o f Pesticide Programs.Therefore, 40 CFR part 180 is amended as follows:PART 180—{AMENDED]1. The authority citation for part 180 continues to read as follows:

Authority: 21 U .S .C . 346a and 371.2. Section 180.1001(c) is amended by adding and alphabetically inserting the inert ingredient, to read as follows:
§ 180.1001 Exemptions from the 
requirement of a tolerance. 
* * * * *(c) * * *

Lim its Uses

Poly(oxyetbyiene/-oxypfopylene) mon)oaikyi('Gß-C,olether-sodium fumatale ............................ ................. ..................  Surfactant.
adduct (GAS Reg. H a  1Û29G0-Q2-7), .minimum number-average molec
ular weight 1,900..

[FR Doc. 94-20331 Filed 8-23-94; 8:45 ami 
BILLING CODE « 5 6 0 -5 0 -f

40 CFR Parts 266 and 268 
[SW-FRL-5057-8]

Standards for the Management of 
Specific Hazardous Wastes; 
Amendment to Subpart C—Recyclable 
Materials Used in a Manner 
Constituting Disposai; Final Rule

AG ENCY: Environmental Protection Agency.
ACTION: Final ru le  a n d  response to comments.

SUMMARY: The Environmental Protection Agency (EPA or Agency) is today amending § 266.26, which contains provisions fox conditionally exempting hazardous waste-derived products used in a manner constituting disposal (i.e., applied to or placed on land) from the Resource Conservation and Recovery Act (RCRA) Subtitle C  regulations. The proposed amendment to § 266.20 was published on February 23 ,1994 (59 FR 8583). As specified in the proposal, EPA is amending § 266.20 so that certain



Federal Register / V ol. 59,I uses of slag residues produced from the [ high temperature metal recovery I (HTMR) treatment of electric arc furnace I dust (EPA Hazardous Waste No. K061), ■  steel finishing pickle liquor (K062), and I electroplating sludges (F006) are not I exempt from RCRA Subtitle C 
I regulations. EPA’s proposal also I contained a definition for “ non- I encapsulated*’ uses of HTMR slags.I Following a review of the public I comments, EPA is clarifying the I definition of non-encapsulated uses of ■ HTMR slags by specifying these uses to I be the anti-skid/deicing uses.This action partially implements a I settlement agreement entered into by | EPA on August 13,1993 with the I Natural Resources Defense Council i (NRDC) and Hazardous Waste Treatment Council (HWTC). This action 
\ will effectively prohibit anti-skid/ deicing uses of HTMR slags derived I from K061, K062, and F006, as waste- | derived products placed on the land, since such uses will be allowed only if there is compliance with all Subtitle C Standards applicable to land disposal. This rule does not prohibit other uses of I these slags that meet § 266.20(b) requirements. The rule also does not prevent the disposal of HTMR slags in a Subtitle D unit if  the residuals can meet the risk-based exclusion levels ! specified in § 261.3(c)(2). EPA plans to propose a regulatory determination on the remaining uses of HTMR slags by December, 1994.

EFFECTIVE DATE: This final rule is effective on February 24,1995.
ADDRESSES: The official record for this rulemaking is identified as Docket Number F-94-SSH F-FFFFF, and is located in the EPA RCRA Docket, room 2616 (Mail Code 5305), 401 M  Street,SW., Washington, DC 20460. The docket is open from 9:00 a.m. to 4:00 p.m., Monday through Friday, except on Federal holidays. The public must make an appointment to review docket materials by calling (202) 260-9327. A maximum of 100 pages may be copied at no cost. Additional copies cost $0.15 per page.

FOR FURTHER INFORMATION, CONTACT: For | general information contact the RCRA Hotline, toll free at (800) 424-9346, or at (703) 412—9810. For specific questions concerning this notice, contact Narendra Chaudhari, Office of Solid Waste (Mail Code 5304), U .S. Environmental Protection Agency, 401 M Street, SW ., Washington, DC 20460, (202) 260-4787.

N o. 163 / W ednesday, August 24
SUPPLEMENTARY INFORMATION:I. BackgroundThe regulations under 40 CFR 266.20(b), promulgated in 1985, conditionally exempt hazardous waste- derived products used in a manner constituting disposal (i.e., applied to or placed on land) from the RCRA Subtitle C regulations. To be eligible for this exemption, the waste-derived products must meet treatment standards based on Best Demonstrated Available Technology (BDAT) developed under the Land Disposal Restrictions (LDR) program for the original hazardous wastes (see § 266.20(b)). Residuals (“ slags” ) generated from the high temperature metals recovery (HTMR) treatment of hazardous waste K061 (electric arc furnace dust) and, to a limited extent, hazardous wastes K062 (steel finishing pickle liquor) and F006 (electroplating sludges), are eligible for this conditional exemption (assuming that legitimate recycling is occurring). Section 266.20(b) is applicable because the slags are processed into products which are used in highway construction 

[e.g., as road-base) or applied directly to road surfaces (i.e., as anti-skid/deicing agents).In August 1991, EPA finalized a generic exclusion for K061 HTMR slags (extended to K062 and F006 HTMR slags in August 1992). Under this exclusion, these slags are excluded from hazardous waste regulations provided they meet designated concentration levels for 13 metals, are disposed of in a Subtitle D unit, and exhibit no characteristics of hazardous waste (§ 261.3(c)(2)).The Natural Resources Defense Council (NRDC) and Hazardous Waste Treatment Council (HWTC) filed a petition for review challenging EPA’s decision not to apply “ generic exclusion levels”— levels at which K061 slags are deemed nonhazardous— to K061 slags used as waste-derived “ products”  and applied to or placed on land. The generic exclusion levels established for some metals in the K061 HTMR slags are lower than the BDAT standards that apply to K061. Therefore, while the generic exclusion requires nonhazardous K061 slags meeting exclusion levels to be disposed of in a Subtitle D unit, K061 slags that may exhibit metal levels above the exclusion levels (but below BDAT) may be used as products in a manner constituting disposal under the exemption in § 266.20(b). The petitioners pointed out the anomaly of the slag used in an uncontrolled manner being effectively subject to lesser standards than slag disposed in a controlled landfill.

1994 / Rules and Regulations 43497On August 13,1993, EPA entered into a settlement agreement with the petitioners which would address their concerns through two separate notice- and-comment rulemakings. EPA agreed to propose the first rule within 6 months of the settlement date (and issue a final rule within 12 months) to either establish generic exclusion levels for “ non-encapsulated” uses of K061 slags, or effectively prohibit such uses of K061 slags on the land. EPA also agreed to propose a second rule within 16 months of the settlement date (and issue a final rule within 28 months) to establish generic exclusion levels for “ encapsulated” uses of K061 slags on the land. The agreement specified that the generic exclusion levels will be based on an evaluation of the potential risks to human health and the environment from the use of K061 slags as waste-derived products, taking into account all relevant pathways of exposure.II. Summary of Proposed RuleOn February 23,1994, EPA published in the Federal Register a proposed rule to prohibit (by amending § 266.20) non- encapsulated uses of slag residues derived from HTMR treatment of hazardous'wastes K061, K062, and F006, as waste-derived products placed on land, unless there is compliance with all RCRA Subtitle C standards applicable to land disposal. EPA defined non-encapsulated uses to be uses in which the HTMR slag is not “ contained, controlled, covered, or capped in a manner that eliminates or significantly reduces its mobility and potential for release into the V environment (e.g., uses as anti-skid or deicing materials).”EPA solicited comments on whether the necessary data are available to establish risk-based generic exclusion levels for HTMR slags used in non- encapsulated manners. EPA also solicited all available information on product uses of HTMR slags.EPA did not seek to prohibit encapsulated uses of HTMR slags derived from K061, K062, and F006 that meet § 266.20 requirements. EPA also did not seek to prevent the disposal of HTMR slags in a Subtitle D unit if the residuals can meet the risk-based exclusion levels specified in § 261.3(c)(2).III. Public Comments on the Proposed RuleEPA received comments on the proposed rule from thirteen interested parties. Three commenters supported the Agency’s proposal to effectively prohibit non-encapsulated uses of



43498 Federal Register / V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and RegulationsHTMR slags derived from K061, K062, and F006. One commenter, a citizen of a town where HTMR slag material is used as an anti-skid agent, strongly urged EPA to finalize the proposed prohibition on non-encapsulated uses of HTMR slags because of its lead content. Another commenter, the Department of Environmental Resources of a State with several HTMR facilities, stated that it agreed with the prohibition on non- encapsulated uses of HTMR slags because of the many potential pathways of exposure to this material and its unknown health risks. A  third commenter, representing the Palmerton Citizens for Clean Environment, provided results of recent lead analysis for HTMR material supplied to a town as anti-skid material. The results, which were not accompanied by any quality assurance/quality control information, showed total concentrations of lead in the anti-skid material to be in the range of 1,800 ppm to 2,200 ppm (which agrees with waste characterization data obtained by EPA).Because the above commenters are in agreement with the content of the proposed rule, EPA does not believe any response is necessary. The remaining commenters disagreed and/or were concerned about the proposed rule. These commenters also wanted EPA to provide certain clarifications if  it planned to finalize the proposed rule.In this preamble, EPA is presenting a summary of comments received on the proposed definition of non- encapsulated uses because it was the most significant issue for many of the commenters. EPA’s response to these comments, as discussed below, resulted in a modification of the proposed rule (i.e., clarification regarding non- encapsulated uses which are prohibited). A  summary of all major comments received that criticized the proposal, and EPA’s responses to these comments, are provided in a “ Response to Comments Document,”  which is in the public docket for this rule.Five commenters strongly urged the Agency to limit the definition of non- encapsulated uses of HTMR slags to its uses as anti-skid/deicing materials (the uses specifically enumerated in the proposed rule). The commenters believed that EPA’s proposed definition for “ non-encapsulated” uses of HTMR slags (“ those uses in which the HTMR slag is not contained, controlled, covered, or capped in a manner that eliminates or significantly reduces its mobility and potential for release into the environment” ) was vague and required a significant degree of interpretation.

EPA agrees with the commenters that the proposed definition for non- encapsulated uses lacked clarity and should be modified. EPA indicated in the proposal that the non-encapsulated uses of HTMR slags that it is most concerned about are its uses as anti- skid/deicing materials (59 FR 8583; February 23,1994). This is because anti- skid/deicing uses involve frequent spreading of the HTMR slag materials on road surfaces (an apparently uncontrolled use), which may lead to many potential pathways of exposure to these materials. EPA believes that, if necessary, the second rulemaking required under the settlement agreement (which is to focus on “ encapsulated” uses and is due to be proposed in December 1994) will be the appropriate place to address any other uses of concern. As a result, EPA has decided in this final rule to limit the prohibition on non-encapsulated uses of HTMR slags to its uses as anti-skid/deicing materials.EPA solicited comments in the proposed rule on possible generic exclusion levels for HTMR slags used in non-encapsulated manners, and on the basis for setting these exclusion levels. No comments were received on ways to establish generic exclusion levels that adequately account for multiple potential exposure pathways. EPA, however, notes that it is developing a risk assessment for all major HTMR slag uses to support the second rulemaking required in the settlement agreement. EPA will consider results from this risk assessment (and any other relevant data which become available) to propose possible generic exclusion levels for encapsulated uses of HTMR slags. In addition, if  the results of this assessment warrant, EPA may reconsider the prohibition for certain uses of HTMR slags finalized in this rulemaking.IV. Final Agency DecisionThis rule prohibits anti-skid/deicing uses of HTMR slags derived from K061, K062, and F006, as waste-derived products placed on the land, unless there is compliance with all Subtitle C standards applicable to land disposal.In the proposal (59 FR  8583, February 23,1994), EPA stated that it would prohibit non-encapsulated uses of HTMR slags derived from K061, K062, and F006, as waste-derived products placed on the land, unless there is compliance with all Subtitle C standards applicable to land disposal. EPA proposed to define the term “ non- encapsulated” uses rather broadly to be “ those uses in which the HTMR slag is

not contained, controlled, covered, or capped in a manner that eliminates or significantly reduces its mobility and potential for release into the environment (e.g., uses as anti-skid or deicing materials)” . As discussed above, EPA agreed with commenters that this proposed definition was too vague, and instead has effectively prohibited uses of HTMR slags as anti-skid/deicing materials (which are believed to be the uses of greatest potential environmental concern).Accordingly, EPA is amending the existing regulations under § 266.20 that conditionally Exempt hazardous waste- derived products used in a manner constituting disposal from RCRA Subtitle C regulations to reflect this change. EPA is also including a cross- reference in § 268.41 (the Land Disposal Restriction treatment standards) which notes the restrictions placed on use of slags in § 266.20. The language of § 266.20 is revised to prohibit uses of HTMR slags as anti-skid/deicing materials, unless they comply with all of the applicable Subtitle C standards (i.e., permitting, minimum technology standards for land disposal units, financial responsibility, etc.). Since these requirements cannot realistically be met by entities that would use the HTMR slag in this fashion [i.e., entities are unlikely to seek land disposal permits for the placement of anti-skid/ deicing materials on the roads), EPA is effectively prohibiting uses of HTMR slags as anti-skid/deicing materials. As noted earlier, EPA plans to propose a regulatory determination on the remaining uses of HTMR slags in the near future, and may also examine possible risk-based standards for these non-encapsulated uses.V. Effective DateThis final rule is effective February24,1995. (See RCRA section 3010(a)). The Agency believes that this will provide sufficient time for affected parties to come into compliance.VI. State Authority83A. Applicability of Rule in Authorized StatesUnder section 3006 of RCRA, EPA may authorize qualified States to administer and enforce the RCRA program within the State. Following authorization, EPA retains enforcement authority under sections 3008, 3013, and 7003 of RCRA, although authorized States have primary enforcement responsibility. The standards and requirements for authorization are found in 40 CFR part 271.



Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43499Prior to the Hazardous and Solid Waste Amendments (HSWA) of 1984, a State with final authorization administered its hazardous waste program in lieu of EPA administering ; the Federal program in that State. The Federal requirements no longer applied : in the authorized State, and EPA could not issue permits for any facilities that the State was authorized to permit.When new, more stringent Federal requirements were promulgated or enacted, the State was obliged to enact equivalent authority within specified time frames. New Federal requirements did not take effect in an authorized State until the State adopted the requirements as State law.In contrast, under RCRA section 3006(g), new requirements and prohibitions imposed by HSW A take effect in authorized States at the same time that they take effect in nonauthorized States. EPA is directed to carry out these requirements and prohibitions in authorized States, including the issuance of permits, until the State is granted authorization to do so. While States must still adopt HSWA- related provisions as State law to retain final authorization, HSW A applies in authorized States in the interim.
B. Effect on State AuthorizationEPA views this final rule as a HSW A regulation. The rule can be viewed as part of the process of establishing land disposal prohibitions and treatment standards for K061, K062, and F006 hazardous wastes. (See 56 FR  41175; August 19,1991.) The ultimate goal of the land disposal prohibition provisions is to establish standards, “ if  any” , which minimize short-term and longterm threats to human health and the environment posed by hazardous waste land disposal. (See RCRA section 30Q4(m)(l).) hi this case, the Agency is uncertain what level of treatment would assure that these threats are minimized when HTMR slag is used for anti-skid/ deicing purposes, and consequently is effectively prohibiting this use. (See 57 

FR at 37237, August 18,1992, interpreting “ if  any”  clause in section 3004(m)(l)). Thus, as noted above, EPA will implement this rule in authorized States until their programs are modified to adopt the new prohibition and the modification is approved by EPA.This final rule will result in more stringent Federal standards. Section 271.21(e)(2) requires that States that have final authorization must modify their programs to reflect Federal program changes and must subsequently submit the modifications to EPA for approval.

States with authorized RCRA programs may already have requirements similar to those in this final rule. These State regulations have not been assessed against the Federal regulations being finalized today to determine whether they meet the tests for authorization. Thus, a State is not authorized to implement these requirements in lieu of EPA until the State program modifications are approved. O f course, States with existing standards could continue to administer and enforce their standards as a matter of State law. In implementing the Federal program, EPA will work with States under agreements to minimize duplication of efforts. In many cases, EPA will be able to defer to the States in their efforts to implement their programs rather than take separate actions under Federal authority.VU. Regulatory Impact
A . Executive Order 12866Under Executive Order 12866 (see 58 
FR  51735, October 4,1993), EPA must determine whether the regulatory action is “ significant”  and therefore subject to OMB review and the requirements of the Executive Order. The order defines “ significant regulatory action”  as one that is likely to result in a rule that may:(1) have an annual effect on the economy of $100 million or more or adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities;(2) create a serious inconsistency or otherwise interfere with an action taken or planned by another agency;(3) materially alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights and obligations of recipients thereof; or(4) raise novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in the Executive Order.Pursuant to the terms of Executive Order 12866, it has been determined that this rule is not a “ significant regulatory action” and is therefore not subject to OMB review.

B. Regulatory Flexibility A ctUnder the Regulatory Flexibility Act,5 U .S.C . 601 et seq., whenever an Agency is required to issue a general notice of rulemaking for any proposed or final rule, it must prepare and make available for public comment a regulatory flexibility analysis that describes the impact of the rule on small

entities (i.e., small businesses, small organizations, and small governmental jurisdictions). No regulatory flexibility analysis is required, however, if the head of the Agency certifies that the rule will not have any impact on any small entities.As noted in the proposal, this amendment will not have any significant impact on any small entities, since the regulated community will continue to have other readily available options for using and managing HTMR slags and small users will have readily available substitutes. This conclusion is supported by the economic analysis performed by the Agency in response to comments. The Agency estimated that the increase in annual cost for a small user as a result of this amendment would range between $8,325 to $15,300. (See the Response to Comments Document contained in the public docket for this rule for details of Agency’s economic analysis.) Therefore, pursuant to section 605(b) of the Regulatory Flexibility Act, the Administrator certifies that this regulation will not have a significant economic impact on a substantial number of small entities. This regulation, therefore, does not require a formal regulatory flexibility analysis.C. Paperwork Reduction ActThe Agency has determined that there are no additional reporting, notification, or recordkeeping provisions associated with this proposed rule. Such provisions, were they included, would be submitted for approval to OMB under the Paperwork Reduction Act, 44 U .S.C . 3501 et seq.List of Subjects in 40 CFR Parts 266 and 268Environmental protection, Energy, Hazardous waste, Petroleum, Recycling, Reporting and recordkeeping requirements.Dated: August 9,1994.Carol M . Browner,
Administrator.

PART 266—STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES1. The authority citation for Part 266 continues to read as follows:

Authority: 42 U .S .C . 6905, 6912(a). 6924, and 6934.
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Subpart C—Recyclable Materials Used 
in a Manner Constituting Disposal2. Section 266.20 is amended by adding a new paragraph (c) to read as follows:
§ 266.20 Applicability.
★  it  it  it  it(c) Anti-skid/deicing uses of slags, which are generated from high temperature metals recovery (HTMR) processing of hazardous waste K061, K062, and F006, in a manner constituting disposal are not covered by the exemption in paragraph (b) of this section and remain subject to regulation.
PART 268—LAND DISPOSAL 
RESTRICTIONS3. The authority citation for Part 268 continues to read as follows:

Authority: 42 U .S .C . 6905, 6912(a), 6921, and 6924.4. Table CCWE in § 268.41(a) is amended by redesignating footnote 2 as footnote 3 at the end of the table and in the text at waste code F 020-F023, and by adding a new footnote 2 at the end of the table and in the last column in the table, “ Nonwastewaters/Notes” , for waste codes F006, K061, and K062 to read as follows:
§ 268.41 Treatment standards expressed 
as concentrations in waste extract(a) * * *2 See also restrictions on use of slags for anti-skid/deicing purposes in § 266.20(c).[FR Doc. 94-20808 Filed 8-23-94; 8:45 am] 
BILUNG CODE 6560-50-P

GENERAL SERVICES 
ADMINISTRATION

41 CFR Part 301-8

[FTR Amendment 38]

RIN 3090-AF54

Federal Travel Regulation; 
Reimbursement of Higher Actual 
Subsistence Expenses in Special or 
Unusual Circumstances

AGENCY: Federal Supply Service, GSA. 
ACTION: Final rule.
SUMMARY: This final rule removes the October 1,1994 expiration date applicable to authority of the Administrator of General Services to establish, at the request of the head of an agency, a higher maximum daily rate for subsistence expenses not to exceed 300 percent of the maximum per diem rate prescribed in the Federal Travel

Regulation (FTR) (41 CFR chapters 301- 304) for official travel to an area within the continental United States (CONUS) where special or unusual circumstances result in an extreme increase in subsistence costs for a temporary period. This action will permit the Administrator of General Services to continue to consider agency requests for a higher actual subsistence expense reimbursement rate for a CONUS location where special or unusual circumstances result in an extreme increase in subsistence costs for a temporary period.
EFFECTIVE DATE: This final rule is effective October 1,1994.
FOR FURTHER INFORMATION CONTACT:Larry A . Tucker, Transportation Management Division (FBX), Washington, DC 20406, telephone 703- 305-5745.
SUPPLEMENTARY INFORMATION: The General Services Administration (GSA) issued FTR Amendment 7 (55 FR 2379, Jan. 24,1990) to accommodate requests from the Federal Emergency Management Agency for establishment of a higher maximum daily rate for reimbursement of actual subsistence expenses in a Presidentially declared disaster area. This change was prompted by the devastation Hurricane Hugo inflicted upon a broad area surrounding Charleston, SC in September 1989, resulting in a severe shortage of affordable lodging for Federal emergency personnel performing temporary duty there. G SA  expanded the authority in FTR Amendment 19 (56 FR 37478, Aug. 7,1991) to accommodate requests from an agency head for establishment of a higher actual subsistence expense reimbursement rate for a location within the continental United States where special or unusual circumstances result in an extreme increase in subsistence costs for a temporary period.G SA  has determined that this rule is not a significant regulatory action for the purposes of Executive Order 12866 of September 30,1993. This final rule is not required to be published in the Federal Register for notice and comment. Therefore, the Regulatory Flexibility Act does not apply.List of Subjects in 41 CFR Part 301-8Government employees. Travel,Travel allowances, Travel and transportation expenses.For thé reasons set out in the preamble, 41 CFR part 301-8 is amended to read as follows:

PART 301-8—REIMBURSEMENT OF 
ACTUAL SUBSISTENCE EXPENSES1. The authority citation for part 301- 8 continues to read as follows:Authority: U.S.C. 5701-5709; E.O. 11609,36 FR 13747, 3 CFR, 1971-1975 Comp., p.586.2. Section 301-8.3 is amended by revising paragraph (c) to read as follows:
§ 301-8.3 Maximum daily rates and 
reimbursement limitations.
it  it  it  it  it(c) Travel to an area within CON US  
where special or unusual circumstances 
result in an extreme increase in 
subsistence costs for a temporary 
period—(1) Authority to establish a 
higher actual subsistence expense 
reimbursement rate. The Administrator of General Services may establish an appropriate maximum daily rate for reimbursement of actual subsistence expenses not to exceed 300 percent of the maximum per diem rate prescribed in § 301-7.3(a) of this chapter when the following conditions are met:(1) Travel is to an area within CONUS where special or unusual circumstances result in an extreme increase in subsistence costs for a temporary period:(ii) The head of an agency submits a request, as specified in paragraph (c)(3) of this section, for establishment of a maximum daily rate above the maximum rate prescribed in paragraph(a) of this section; and(iii) The justification supporting the request warrants establishment of a higher rate.(2) Application and limitations. Such higher established rate shall apply for all official travel to the area, and will be effective for a period not to exceed 30 days. When the Administrator establishes a higher actual subsistence expense rate, the limitation in paragraph(b) (1) of this section shall not apply.(3) Rate requests. A  request for a higher actual subsistence expense reimbursement rate, with the exception of a request for travel to a Presidentially declared disaster area, shall be submitted at least 30 days in advance of the beginning of the recommended effective period unless otherwise adequately justified. The request shall be submitted in writing to the Administrator of General Services,, Washington, DC 20405, and must contain the following information:(i) A  specification of the geographic area encompassed;(ii) If the area is a Presidentially declared disaster area, a copy of the Presidential disaster declaration;



Federal Register / V ol. 59, No. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43501(iii) A recommended maximum daily rate not to exceed 300 percent of the maximum per diem rate prescribed for the area under § 301-7.3;(iv) A  description of the specific circumstances which justify the establishment of the recommended rate;(v) An estimate of the cost impact of establishing a maximum daily rate for subsistence expenses above the maximum rate prescribed in paragraph(a) of this section; and(vi) A  recommended time period for effectiveness of the maximum daily rate requested to be established under this paragraph.(4) Extensions. The Administrator may extend the period of effectiveness in increments of up to 30 days upon the request of the head of the agency originally requesting establishment of the higher rate.
* *  *  *  *Dated: August 15,1994.Julia M. Stasch,
Acting A  dministrator o f General Services.[FR Doc. 94-20731 Filed 8-23-94; 8:45amJ 
BILLING CODE 6820-24-F

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73
[MM Docket No. 94-3; RM-8384]

Radio Broadcasting Services; 
Silverton, CO

AGENCY: Federal Communications Commission.
ACTION: Final rule.
SUMMARY: This document deletes vacant and unapplied for Channel 257A  at Silverton, Colorado, in response to a petition for rule making filed by Caren Lacy, permittee of Station KW XA (FM), Channel 259C2, Durango, Colorado, to accommodate her application at an electronics site designated by the Forest Service for communications installations. See 59 FR 7237, February15,1994. The Notice optionally proposed to allot Channel 224A as a substitute for Channel 257A at Silverton. However, no expressions of interest in retaining a Class A  channel were received, and therefore, no substitution is made at that community.With this action, the proceeding is terminated.

EFFECTIVE DATE: October 3,1994.
FOR FURTHER INFORMATION CONTACT: Nancy Joyner, Mass Media Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a synopsis of the Commission’s Report

and Order, M M  Docket No. 94-3, adopted Aug. 12,1994, and released Âug. 19,1994. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC’s Reference Center (Room 239), 1919 M  Street, NW., Washington, DC The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service, InC., (202) 857-3800, located at 1919 M Street, NW., Room 246, or 2100 M  Street, NW ., Suite 140, Washington, DC 20037.
L is t o f  Subjects in  47  C FR  P a rt 73 Radio Broadcasting.Part 73 of Title 47 of the Code of Federal Regulations is amended as follows:
PART 73—[AMENDED]1. The authority citation for part 73 continues to read as follows:Authority: 47 U .S .C . 154, 303.
§ 73.202 [Amended]2. Section 73.202(b), the Table of FM Allotments under Colorado, is amended by removing Channel 257A at Silverton. Federal Communications Commission.John A . Karousos,
Acting Chief, Allocations Branch, Policy and  
Buies Division, M ass Media Bureau.[FR Doc. 94-20702 Filed 8-23-94; 8:45 am] 
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 662

[Docket No. 940825-4225; I.D. 072094B]

Northern Anchovy Fishery

AG EN CY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric Administration (NOAA), Commerce.
ACTION: Final quotas.
SUMMARY: NM FS announces the estimated spawning biomass and final harvest quotas for die northern anchovy fishery in the exclusive economic zone (EEZ) south of Point Reyes, CA , for the 1994-95 fishing season. These quotas may only be adjusted if inaccurate data were used or if  errors were made in the calculations. Comments on these two points are invited. The intended effect of this action is to establish allowable harvest levels of Pacific anchovy.

DATES: Effective on August 1,1994. Comments will be accepted until September 19,1994.
A D D RESSES: Submit comments on the final quotas to Rodney Mclnnis, Acting Regional Director, Southwest Region, NMFS, 501 West Ocean Blvd., Suite 4200, Long Beach, CA  90802-4213. Administrative Report LJ-94-17 is available from this same address.
FOR FURTHER INFORMATION CONTACT: James J. Morgan, Southwest Region, NM FS, (310) 980-4036.
SUPPLEMENTARY INFORMATION: In consultation with the California Department of Fish and Game and the NMFS Southwest Fisheries Science Center, the Acting Director of the Southwest Region, NM FS, (Regional Director) has estimated that the 1994-95 spawning biomass of the central subpopulation of northern anchovy, 
Engraulis mordax, is 126,000 mt, less than 45 percent of the 1993-94 biomass estimate of 282,000 mt. The biomass estimate is derived from a stock assessment model using spawning biomass estimated by five indices of abundance. Documentation of the spawning biomass is contained in Administrative Report LJ-94-17, published by the Southwest Fisheries Science Center, NMFS (see ADDRESSES). This report and the determination of harvest quotas were provided to the Pacific Fishery Management Council (Council).The Regional Director has made the following determinations for the 1994- 95 fishing season by applying the formulas in the Northern Anchovy Fishery Management Plan (FMP) and in 50 CFR 662.20.1. The total U .S. harvest quota for northern anchovy is 4,900 mt, plus an unspecified amount for use as live bait. The total U .S . harvest quota is equivalent to 70 percent of the overall optimum yield (OY) (70 percent of 7,000 mt) available for harvest by the United States and Mexico.2. The total U .S. harvest quota for reduction purposes is zero. No reduction quota is permitted when the spawning biomass is 300,000 mt or less.3. The U .S. harvest allocation for nonreduction fishing (i.e., fishing for anchovy for use as dead bait and human consumption) is 4,900 mt (as set by the Federal anchovy regulations at §662.20).4. There is no U .S. harvest limit for the live bait fishery,,5. The domestic annual processing capacity (DAP) is 4,202 mt. The FMP states that this amount is the maximum annual level of reduction plus non-



43502 Federal Register / V ol. 59, N o. 163 f  W ednesday, August 24, 1994 / Rules and  Regulationsreduction processing during any one of the previous 3 years.6. The amount allocated to joint venture processing (JVP) is zero because there is no history of, nor are there applications for, joint ventures.7. Domestic annual harvest capacity (DAH) is 4,202 mt. DAH is the sum of DAP and JVP.8. The total allowable level of foreign fishing (TALFF) is 474 mt. The TALFF in the EEZ is based on the U .S. portion of the O Y {4,900 mt) minus the DAH (4,202 mt), minus the amount of the expected harvest in the Mexican fishery zone that is in excess of the amount recognized as Mexico’s share under the FMP formula. The expected 1994-95 harvest in the Mexican fishery zone is 2,324 mt, which would be the largest Mexican harvest in the past 3 years. The amount recognized as Mexico’s share under the FMP formula is 30 percent of the O Y, which is 2,100 mt in 1994-95. Therefore, 224 mt must be subtracted from the difference between the U .S. O Y  and the estimated DAH.TALFF = 4,900 - 4,202 - (2,324 - 2,100) = 474 mt. .The U .S. vessel operators are interested in having a small reduction fishery even in years when the biomass is below 300,000 mt. The FMP makes separate allocations to U .S. reduction and nonreducrtion fisheries and does not provide for a transfer between categories. The Council has been advised that i f  it intends for a small reduction quota to be allocated in years when the biomass is below 300,000 mt, the FMP must be amended. Without such an amendment, under this year’s O Y setting a TALFF is required by the FMP. In fact, N M FS expects no applications from foreign nations for this TALFF. Furthermore, Section 201 of the Magnuson Act would prevent the allocation of this TALFF if a foreign nation did apply.These are the final northern anchovy quotas for the 1994-95 fishing season and will remain as such unless the Regional Director determines that a change in harvest quota is justified because inaccurate data were used or calculation errors were made. If changes are necessary, NM FS will publish a notice in the Federal Register notifying the public of the change and the reasons therefor.ClassificationThis action is authorized by 50 CFR part 662 and is exempt from OMB review under E .0 .12866.Authority: 16 U .S.C . 1801 etseq.

Dated: August 18,1994.Gary C . Matlock,
Program Management Officer, National 
Marine Fisheries Service.[FR Doc. 94-20816 Filed 8-19-94; 2:07 pm] 
BILLING CODE 3510-22-f

50 CFR Part 675
[Docket No. 931100-4043; I.D. 081994A]

Groundfish of the Bering Sea and 
Aleutian Islands Area

AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric Administration (NQAA), Commerce.
ACTION: Prohibition.
SUMMARY: NMFS is prohibiting fishing with trawl gear in the salmon savings area in the Bering Sea subarea of the Bering Sea and Aleutian Islands management area (BSAI). This action is necessary to prevent exceeding the 1994 limit of non-chinook salmon caught by vessels using trawl gear in the catcher vessel operational area.
EFFECTIVE DATE: 12 noon, Alaska local time (A .l.t), August 20,1994, until 12 noon, A .l.t., November 12,1994.
FOR FURTHER INFORMATION CONTACT: Andrew N. Smoker, 907-586-7228. 
SUPPLEMENTARY INFORMATION: The groundfish fishery in the BSAI exclusive economic zone is managed by the Secretary of Commerce according to the Fishery Management Plan for the Groundfish Fishery of the BSAI (FMP) prepared by the North Pacific Fishery Management Council under authority of the Magnuson Fishery Conservation and Management Act. Fishing by U .S. vessels is governed by regulations implementing the FMP at 50 CFR parts 620 and 675.The Director of the Alaska Region, NM FS, has determined, in accordance with § 675.22(h), that vessels using trawl gear in the catcher vessel operational area (which is defined at § 675.22(g)) have caught 42,000 non- chinook salmon. Therefore, NM FS is prohibiting fishing with trawl gear in the area defined by straight lines connecting the following coordinates in the order listed:56°00'N., 167°00'W.;56°00'N., 165°0Q'W.;55°30'N., 165°00'W.;55°30'N., 164°00'W.;55°00'N., 164°00'W.;55°00'N., 167°00'W.;56°00'N., 167°00'W.from 12 noon, A.1.L, August 20,1994, until 12 noon, A .l.t., November 12,1994.

ClassificationThis action is taken under § 675.22 and is exempt from OMB review underE .0 .12866.Authority: 16 U .S .C . 1801 et seq.Dated: August 19,1994 David S. Crestin,
Acting Director, Office o f Fisheries 
Conservation and Management, National 
Marine Fisheries Service.[FR Doc. 94-20819 Filed 8-19-94; 2:52 pm] 
BILLING CODE 3510-22-F

50 CFR Part 676
[Docket No. 940546-4219; I.D. 060994BJ 

RIN 0648-AD 19

Limited Access Management of 
Federal Fisheries In and Off of Alaska

AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric Administration (NOAA), Commerce.
ACTION: Final rule,
SUMMARY: NMFS issues a final rule to implement Amendment 30 to the Fishery Management Plan (FMP) for the Groundfish Fishery of the Bering Sea and Aleutian Islands Area (BSAI) and Amendment 34 to the FMP for Groundfish of the Gulf of Alaska (GOA), and to implement regulatory amendments affecting the Pacific halibut and sablefish fisheries in and off of the State of Alaska (Alaska or State). This action is necessary to raise the sablefish community development quota (CDQ) allocation limit for qualified applicants from 12 percent to 
33 percent in order to allow total allocation of the sablefish CDQ reserve, and to expand the types of evidence that may be used to verify vessel leases for the Pacific halibut and sablefish individual fishing quota (IFQ) program. 
EFFECTIVE DATE: September 2 3 ,1 9 9 4 . 
AD D RESSES: Copies o f Amendments 30 and 34 to the FMPs and the Regulatory Impact Review may be obtained from the North Pacific Fishery Management Council (Council), P .O . Box 103136, Anchorage, A K  99510.

FOR FURTHER INFORMATION CONTACT: Jo h n  Lepore, 907-586-7228.
SUPPLEMENTARY INFORMATION: BackgroundThe Pacific halibut and sablefish CDQ program was designed to promote the revitalization of rural communities in Western Alaska by providing those communities access to nearby fishery resources. The program was developed



Federal Register / V ol. 59, No. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43503under the authority of, and is consistent with, the management objectives of the ! Magnuson Fishery Conservation and I Management Act and the Northern Pacific Halibut Act. This action implements Amendment 30 to the FMP for the BSAI, raising the sablefish CDQ | allocation limit for a qualified applicant from 12 percent to 33 percent. Amendment 34 to the FMP for the GOA corrects the inadvertent inclusion of the CDQ program in that FMP by removing and reserving section 4.4.1.1.8.This action will not change the amount of sablefish available for harvest by persons participating in the Pacific halibut and sablefish IFQ program. The sablefish CDQ reserve, 20 percent of the annual fixed-gear total allowable catch of sablefish for each management area in the BSAI, will be the same amount under this action as it was under the previous management program.Inclusion of IPHC Area 4A as a Compensating Non-CDQ AreaTitle 50 CFR 676.24(i)(l) has been amended to include regulatory area 4A, because no halibut quota from area 4A is being made available to the halibut CDQ program.Vessel Lease VerificationTitle 50 CFR 676.20(a)(l)(iii) has been ! amended to expand the types of evidence that can be submitted to verify I a vessel lease. This implements the Council’s intent to open the appeals process' to persons who claim they had a lease, but who are unable to produce the specific evidence required under the previous regulatory language.Further information on any of the aforementioned topics can be obtained from the preamble to the proposed rule published on May 31,1994 (59 FR 28048).Response to CommentsSix comments were received on Amendments 30 and 34. Five were from Federal agencies, and merely stated that the action was reviewed and no comments were forthcoming. The sixth comment was in support of raising the sablefish CDQ allocation from 12 to 33 percent because it would allow the entire amount of the CDQ sablefish reserve to be allocated.The FMP amendatory language and implementing regulatory language of ¡this action are identical to that in the proposed rule published on May 31,1994 (59 FR 28048).

ClassificationThe Deputy General Counsel of the Department of Commerce has certified to the Chief Counsel for Advocacy of the Small Business Administration that this rule will not have a significant impact on a substantial number of small entities.This final rule has been determined to be not significant for purposes of E.O. 12866.List of Subjects in 50 CFR Part 676Fisheries, Reporting and recordkeeping requirements.Dated: August 18,1994. *Gary C. Matlock,
Program Management Officer, National 
Marine Fisheries Service.For the reasons set out in the preamble, 50 CFR part 676 is amended as follows:
PART 676—LIMITED ACCESS 
MANAGEMENT OF FEDERAL 
FISHERIES IN AND OFF OF ALASKA1. The authority citation for part 676 continues to read as follows:

Authority: 16 U .S .C . 773 etseq. and 1801 
et seq.2. Section 676.20(a)(l)(iii) is revised to read as follows:
§ 676.20 Individual allocations.* * * * *(1) * * *(iii) Conclusive evidence of a vessel lease will include a written vessel lease agreement or a notarized statement from the vessel owner and lease holder attesting to the existence of a vessel lease agreement at any time during the QS qualifying years. Conclusive evidence of a vessel lease must identify the leased vessel and indicate the name of the lease holder and the period of time during which the lease was in effect. Other évidence, which may not be conclusive, but may tend to support a vessel lease, may also be submitted.* * * * - *3. Section 676.24 is amended by revising paragraphs (b), (e)(1) and (i)(l) to read as follows:

§ 676.24 Western Alaska Community 
Development Quota Program. 
* * * * *(b) Sablefish CDQ  Program. In the proposed and final harvest limit specifications required under § 675.20(a) of this chapter, NM FS will

specify 20 percent of the fixed gear allocations of sablefish in each Bering Sea and Aleutian Islands subarea, as provided under § 675.24(c) of this chapter, as a sablefish CDQ reserve, exclusive of issued QS. Portions of the CDQ reserve for each subarea may be allocated for the exclusive use of CDQ applicants in accordance with CDPs approved by the Governor in consultation with the Council and approved by the Secretary. NMFS will allocate no more than 33 percent of the total CDQ for all subareas combined to any one applicant with an approved CDQ  application.
* * * * *(e) Secretarial review and approval of 
CDPs. (1) Upon receipt by the Secretary of the Governor’s recommendation for approval of proposed CDPs, the Secretary will review the record to determine whether the CDQ applicant eligibility criteria and the evaluation criteria set forth in paragraph (f) of this section have been met. The Secretary will then approve or disapprove the Governor’s recommendation within 45 days of its receipt. In the event of approval, the Secretary will notify the Governor aqd the Council in writing, including the Secretary’s reasons for approval. The decision, including the percentage of the sablefish and halibut CD Q  reserves allocated to each CDP and the availability of the findings, will be published in the Federal Register. NM FS will allocate no more than 33 percent of the sablefish CDQ reserve to any one applicant with an approvedCDP. A  CDQ applicant may not concurrently receive more than one halibut CDQ or more than one sablefishCDQ, and only one application for each type of CDP per CDQ applicant will be accepted.*  *  *  it it(i) Compensation for CD Q  allocations.(1) The Regional Director will compensate persons who receive a reduced halibut QS in IPHC regulatory areas 4B, 4C, 4D, or 4E because of the halibut CDQ program by adding halibut QS from IPHC regulatory areas 2C, 3A, 3B, and 4A. This compensation of halibut QS from areas 2C, 3A, 3B, and 4A will be allocated in proportion to the amount of halibut QS foregone due to the CDQ allocation authorized by this section.* * * * *|FR Doc. 94-20820 Filed 8-23-94; 8:45 am)

BILLING CODE 3510-22-W
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance o f rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and 
Conservation Service

7 CFR Part 792

Commodity Credit Corporation

7 CFR Part 1403 
RIN 0560-AD78

Debt Settlement Policies and 
Procedures
AGENCIES: Agricultural Stabilization and Conservation Service and Commodity Credit Corporation, USDA.
ACTION: Proposed rule.
SUMMARY: This proposed rule would amend the Commodity Credit Corporation’s (GCC’s) debt settlement policies and procedures to remove references to Internal Revenue Service Notices of Levy, except to exempt them from coverage, and to revise the rate of interest to be charged on delinquent debts. This proposed rule would also amend the Agricultural Stabilization and Conservation Service’s (ASCS’) and C C C ’s debt settlement policies and procedures to provide for offset of a debtor’s pro rata share of payments due any entity which the debtor participates in, either directly or indirectly. This regulation is necessary to protect the financial integrity of many Federal agricultural programs by ensuring the Government will be able to collect, or otherwise settle, debts owed it by any person, organization, corporation, or other legal entity.
DATES: Comments must be received by September 23,1994 in order to be assured of consideration.
A D D RESSES: Comments concerning this proposed rule should be addressed to Director, Financial Management Division, A SCS* U .S. Department of Agriculture, P.O. Box 2415, Washington, DC 20013-2415. A ll comments submitted in response to this proposed rule will be available for public inspection in room 1206, Park Office

Center, 3101 Park Center Drive, Alexandria, V A , between 8:30 a.m. and 4:00 p.m ., Monday through Friday, except holidays.
FOR FURTHER INFORMATION CONTACT: Paula Roney, Debt Management and Contract Procedures Branch, Financial Management Division, A SCS, at 703- 305-1424.
SUPPLEMENTARY INFORMATION:Executive Order 12866This proposed rule has been reviewed in conformance with Executive Order 12866 and has been determined to be a significant regulatory action.Paperwork Reduction ActThis action will not increase the Federal paperwork burden for individuals, small businesses, and others and will not have a significant impact on a substantial number of small entities.Regulatory Flexibility ActNeither A SC S nor CCC is required by 5 U .S .C . 553 or any other provision of law to publish a notice of proposed rulemaking with respect to the subject matter of this final rule. Therefore this action is exempt from the provision of the Regulatory Flexibility Act and no Regulatory Flexibility Analysis was prepared.Executive Order 12778This proposed rule has been reviewed in accordance with Executive Order 12778. It is not retroactive and preempts State and local laws. Before any judicial action may be brought regarding the provisions of this rule, administrative appeal remedies set forth at 7 CFR parts 24 and 780 must be exhausted.Executive Order 12372This action will not have a significant impact specifically upon area and community development; therefore, review as established by Executive Order 12372 {July 14,1982) was not used to assure that units of local government are informed of this action.BackgroundThe Federal Claims Collection Act of 1966, as amended by the Debt Collection Act of 1982 (31 U .S.C . 3711, et seq.), and the joint regulations promulgated thereunder by the Comptroller General and the Attorney

General (4 CFR parts 101-105) provide minimum standards for the administrative collection of claims by the United States. The Act also provides that nothing therein shall diminish the existing authority of the head o f an agency to settle, compromise, or close claims. The CCC Charter Act, as amended (15 U .S.C . 714, et seq.)-, provides that CC C shall have the authority to make final and conclusive settlement and adjustment of any claims by or against it irrespective of the amount at issue. CCC is, therefore, not subject to the provisions of the Federal Claims Collection Act of 1966 or its implementing regulations. However, it has been CCC policy to follow the Federal Claims Collection Standards (FCCS) to the maximum practicable extent. The FCCS require each Federal agency to take aggressive action to collect debts owed it.Discussion of Proposed Rule
1. Impact o f Interest Rate Change on 
A S C S  and C C C  and Affected Private 
InterestsThis rule would amend 7 CFR part 1403 to change the rate of interest which CCC charges on its delinquent debts from a rate equal to that assessed under the Prompt Payment Act, to a rate equal to the higher of the Treasury Department’s current value o f funds rate or the rate of interest assessed under the Prompt Payment Act. CCC currently charges interest on delinquent debts at a rate equal to that charged under the Prompt Payment Act. That rate was chosen because it was generally a higher rate than the current value of funds rate required under the Debt Collection Act, and would ensure that CCC, at a minimum, would always recoup the cost of CCC borrowing. It was also believed to be equitable since it is the same rate which CCC is required to pay when its payments are late. This proposed rule would amend the rate which CCC charges on delinquent debts to the higher of the Treasury Department’s current value of funds rate or the rate assessed under the Prompt Payment Act. Concerning the difference in interest rates, over the past 10 years the current value of funds rate was higher than the Prompt Payment Act rate for only one 6-month period. The economic effect of this proposed rate change is likely to be minimal. This change, however, would allow the late



59, No. 163 / W ednesday, August 24, 1994 / Proposed Rules 4 35 05payment interest rate assessed by CCC to conform to the late payment interest rate assessed by A SCS, as well as, conforming to the rate required by the Federal Claims Collection Act of 1966, as amended. As both CC C and A SC S programs are administered by the same offices, administrative costs should be reduced by having the same interest rates apply to both programs.
2. References to IRS Notices o f LevyThis rule would also amend 7 CFR part 1403 regarding references to Internal Revenue Service (IRS] Notices of Levy. It was the past policy of CC C to treat IRS Notices of Levy the same as requests for administrative offset from other Federal agencies. This was agreed to in 1970 by CCC and IRS, and was documented in former regulations dealing with offset at 7 CFR part 13. However, due to a change in policy by IRS, changes in our previous regulations, certain court decisions, and advice from the Office of the General Counsel, it has been determined that IRS Notices of Levy can no longer be treated as offset requests, but should be honored only as required by statute, including taking priority over assignments of A SC S  and CCC payments. Therefore, this proposed rule would amend the CCC debt settlement regulations to remove all references to IRS Notices of Levy, except to specifically exempt them from coverage in 7 CFR 1403.7. This change should create little cost or benefit to CCC.

3. Expanded OffsetFinally, this rule would amend 7 CFR parts 792 and 1403 to provide for an expanded ability to offset payments from debtors to collect delinquent debt. During 1993, A SC S and CCC collected approximately $76 million, of which $32 million or 42 percent of the total was through administrative offset. As such, it is the most effective debt collection tool. However, in the past debtors have avoided offset of their program payments by reorganizing their farming operations, changing the name of their operations, transferring ownership of their operations, receiving payments under more than one entity, or by changing the payee in some other manner. In order to increase A S C S ’ and CCC’s ability to collect delinquent debts, without adversely affecting other non-debtors, the regulations would be amended to provide for offset of a debtor’s pro rata share of payments due any entity which the debtor participates in, either directly or indirectly.This rule would also provide for offset when A SC S or CCC determines that a debtor has established an entity, or

transferred ownership of, reorganized, or changed in some other manner, his or her operations in order to avoid a debt. By allowing for this expanded ability to offset, A SC S and C C C  should substantially increase their ability to collect delinquent debt in an efficient and effective manner. This would also help ensure that those owing delinquent debts are not continuing to receive government payments, without first satisfying their debts. While it is not feasible to estimate the exact amount by which ASCS and CCC collections would be increased, it is likely that these circumstances arise most often with debtors who have debts of $50,000 or more. Therefore, increased collections could be sizeable in relation to past collections. There should be no cost to the government created by this proposed change.This regulation is necessary to protect the financial integrity of many Federal agricultural programs by ensuring the Government will be able to collect, or otherwise settle, debts owed it by any person, organization, corporation, or other legal entity.List o f Subjects7 CFR Part 792Claims, Income taxes.7 CFR Part 1403Claims, Income taxes, Loan programs- agri culture.Accordingly, 7 CFR parts 792 and 1403 are amended as follows:
PART 792—DEBT SETTLEMENT 
POLICIES AND PROCEDURES1. The authority citation for 7 CFR part 792 continues to read as follows:

Authority: 31 U .S.C . 3701, 3711, 371&- 3719, 3728; 4 CFR Parts 101-105; 7 CFR 3.21(b).2. Section 792.7(1) is revised to read as follows:
§ 792.7 Collection by administrative offset. 
* * * * *(I) Any action authorized by the provisions of this section may be taken:(1) Against a debtor’s pro rata share of payments due any entity which the debtor participates in, either directly or indirectly, as determined by A SC S.(2) When A SC S determines that the debtor has established an entity, or reorganized, transferred ownership of, or changed in some other manner, their operation, for the purpose of avoiding the payment of the claim or debt.

PART 1403—DEBT SETTLEMENT 
POLICIES AND PROCEDURES

3. The authority citation for 7 C F R  
part 1403 continues to read as follow s:Authority: 7 U .S .C . 1445b-2(b); 15 U .S.C . 714b and 714c.

4. Section 1403.7 is am ended by:A. Removing the word “ and” at the end of paragraph (a)(3),B. Removing the period at the end of paragraph (a)(4) and inserting a semicolon in its place and adding the word “ and” ,C. Adding paragraph (a)(5),D. Removing paragraph (m)(4),E. Redesignating paragraphs (m)(5) and (m)(6) as paragraphs (m)(4) and 
(m)(5), respectively, and

F. R evising paragraph (q) to read as 
follow s:

§ 1403.7 Coliecti on by administrative 
offset

(a) * * *
(5) 1RS N otices o f  Levy w h ich  shall be 

honored in accordance w ith  1RS statutes 
and regulations.* * * * *

(q) A n y  action authorized by the  
provisions o f this section m ay be taken:(1) Against a debtor’s pro rata share of payments due any entity which the debtor participates in, either directly or indirectly, as determined by CCC.(2) When CCC determines that the debtor has established an entity, or reorganized, transferred ownership of, or changed in some other manner, their operation, for the purpose of avoiding the payment of the claim or debt. * * * * *

5. Section 1403.9(c) is revised to read 
as follow s:

§ 1403.9 Late payment interest and 
administrative charges.
* * * * *(c) The late payment interest shall be expressed as an annual rate of interest which CCC charges on delinquent debts. The late payment interest rate shall be equal to the higher of the Treasury Department’s current value of funds rate or the rate of interest assessed under the Prompt Payment Act, determined as of the date specified in paragraphs (d)(1) and (d)(2) of this section. The rate of interest assessed under the Prompt Payment Act was chosen as an alternative rate to ensure that the Government would recoup interest at a rate which was at least as high as that which it pays for late payments. * * * * *
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Sig n ed  at W ashingto n, D C , on A u g u st 11, 1994.

Bruce R. Weber,
Administrator, Agricultural Stabilization and 
Conservation Servicek Executive Vice 
President, Commodity Credit Corporation.[FR D oc. 94-20780 F ile d  8 -2 3 -9 4 ; 8:45 am] 
BILLING CODE 3410-05-P

Animal and Plant Health Inspection 
Service

9 CFR Part 92 
[Docket No. 93-006-2]

Importation of Certain Cattle From 
Mexico; Identification Requirements
AGENCY: Animal and Plant Health Inspection Service, USDA.
ACTION: Proposed rule; withdrawal and reproposal.
SUMMARY: We are proposing to amend the animal importation regulations to require that certain spayed heifers imported into the United States from Mexico be marked with a permanent, legible “ M x”  on the right hip. We are also proposing to require that certain steers imported into the United States from Mexico be marked with a permanent, legible “ M ” on the right hip, rather than on the jaw, as is currently required. These proposals replace a previously published proposed rule, which we are withdrawing as part of this document, that would have required certain spayed heifers and intact cattle to be branded with an “ M ” on the jaw with a hot iron. The proposed marking requirements are necessary to ensure that all steers and spayed heifers imported into the United States from Mexico, except those imported directly to slaughter or in- bond for feeding and return to Mexico, are clearly identifiable as being of Mexican origin. The proposed marking requirements would facilitate the disease surveillance and traceback activities conducted in the United States under the National Cooperative State- Federal Bovine Tuberculosis Eradication Program.
DATES: Consideration will be given only to comments received on or before October 24,1994.
ADDRESSES: Please send an original and three copies of your comments io Chief, Regulatory Analysis and Development, PPD, APHIS, U SDA, room 804, Federal Building, 6505 Belcrest Road, Hyattsville, MD 20782. Please state that your comments refer to Docket No. 93- 006-2. Comments received may be inspected at USDA, room 1141, South Building, 14th Street and Independence

Avenue SW ., Washington, DC, between 8 a.m. and 4:30 p.m., Monday through Friday, except holidays. Persons wishing to inspect comments are requested to call ahead on (202) 690- 2817 to facilitate entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr. Samuel Richeson, Senior Staff Veterinarian, Import-Export Animals Staff, National Center for Import-Export, Veterinary Services, APHIS, U SDA, room 764, Federal Building, 6505 Belcrest Road, Hyattsville, MD 20782, (301) 436-8170.
SUPPLEMENTARY INFORMATION:BackgroundThe regulations in 9 CFR part 92 prohibit or restrict the importation of certain animals into the United States to prevent the introduction of communicable diseases of livestock and poultry. Subpart D of part 92 (§§ 92.400 through 92.435), referred to below as the regulations, pertains to the importation of ruminants. Sections 92.424 through 92.429 of the regulations contain specific provisions regarding the importation of ruminants, including cattle, from Mexico.One of the diseases addressed by the regulations is bovine tuberculosis (referred to below as tuberculosis). Tuberculosis is a serious communicable disease of cattle, bison, and other species, including humans, caused by 
Mycobacterium bovis. Tuberculosis in animals causes weight loss, general debilitation, and sometimes death.Each year, approximately 1 million cattle are imported into the United States from Mexico. The vast majority of those cattle—about 99 percent—are young steers; the remaining 1 percent consists of spayed heifers and intact cattle (i.e., calves, bulls, and unspayed females). The steers and spayed heifers are, with few exceptions, consigned to pastures or feedlots for finish feeding prior to slaughter. Most intact cattle are integrated into herds in the United States for breeding purposes.The period between 1982 and 1992 saw a significant increase in the number of Mexican-origin cattle found at slaughter in the United States to be infected with tuberculosis. In 1982, 78 samples submitted from slaughtered Mexican-origin cattle showed evidence of tuberculosis; that number rose to 613 in 1992. In 1982, 33 percent of the tuberculosis investigations at slaughter involved Mexican origin cattle; in 1992, that number rose to 81 percent.That increase in the incidence of tuberculosis in Mexican-origin cattle led the Animal and Plant Health Inspection

Service (APHIS) to publish in the 
Federal Register on November 12,1993 (58 FR 59963-59965, Docket No. 93- 006—1), a proposed rule to amend the regulations to require that spayed heifers and intact cattle (i.e., calves, bulls, and unspayed female cattle) imported into the United States from Mexico be branded with an “ M ” on the jaw using a hot iron, which is the same requirement that currently applies to most steers imported from Mexico. The proposal was based on APHIS’ belief that M-branding on the jaw, which provides a distinct and permanent means of identifying an animal as having originated in Mexico, should be required for spayed heifers and intact cattle in order to facilitate the disease surveillance and traceback activities conducted in the United States under the National Cooperative State-Federal Bovine Tuberculosis Eradication Program.We solicited comments concerning our proposal for a 60-day comment period ending January 11,1994. We received 29 comments by that date.They were from a cattle industry association, private citizens, a Federal veterinarian, humane groups, a farm bureau federation, State departments of agriculture, and a veterinary medical association. Eight of the commenters supported the proposed rule as a means of identifying Mexican-origin spayed heifers and intact cattle. The remaining 21 commenters opposed the proposal on the grounds that face branding was unnecessary and that alternative means of identifying cattle from Mexico were available.APHIS seriously considered all of the comments received. Based on the comments of those who opposed the proposal, and due to increasing public concern that branding on the jaw causes unnecessary distress to cattle, we are withdrawing the November 12,1993, proposed rule referenced above and are replacing it with an alternative proposal. The alternative proposal is explained below.New ProposalAs stated above, the period between 1982 and 1992 saw a significant increase in the number of Mexican- origin cattle found at slaughter in the United States to be infected with tuberculosis. Although recent collaborative efforts between U .S. and Mexican animal health authorities and trade associations have brought about a reduction in the number of tuberculosis infected Mexican-origin cattle found at slaughter in the United States, APHIS continues to believe that the monitoring of Mexican-origin cattle imported into



Federai Register / V o i. 59, N o. 163 / W ednesday, A ugust 24, 1994 / Proposed Rules 4 3 5 0 7the United States is essential to the success of the National Cooperative State-Federal Bovine Tuberculosis | Eradication Program.The regulations in § 92.427(c)(2)| currently require that all steers imported into the United States from Mexico, except steers imported for immediate slaughter under § 92.429 or in-bond for feeding and return to Mexico under § 92.427(e), be hot-iron branded on the right jaw with an “ M ” prior to arriving at the U .S. port of entry. We are proposing to amend those regulations in three ways.First, we are proposing to move the location of the “ M ”  from the right jaw to the right hip, high on the tailhead (over the fourth to seventh coccygeal vertebrae). The tailhead is currently approved for the placement of “ S ” brands under the brucellosis regulations in 9 CFR part 78. In that location, the “M” would still be predictably located and readily visible to animal health personnel.Second, we are proposing to remove the requirement that the “ M ” be applied with a hot iron. The size of the mark would remain the same as in the current regulations (that is, not less than 2 inches nor more than 3 inches high), but instead of requiring that the mark be applied with a hot iron, we would simply require that the marie be distinct, permanent, and legible. This means that freeze branding could be used as an alternative to a hot-iron brand. Additionally, if another method should be developed that meets the proposed criteria for distinctness, permanence, and legibility, APHIS would allow the use of that method. At present, however, freeze-branding and hot-iron branding are the only methods of which APHIS is aware that are capable of fulfilling those criteria.We are proposing to allow the use of freeze branding, which is not currently an option for Mexican-origin cattle, because other factors would mitigate the primary limitations associated with freeze branding.One limitation of freeze branding is that the brand takes a minimum of 18 to 21 days to become visible. However, cattle offered for entry into the United States from Mexico are m ost often M- branded at the time they are tested for tuberculosis, which is no more than 60 days prior to their arrival at the port of entry. An exporter, therefore, would be able to freeze-brand the cattle far enough in advance of offering them for entry into the United States for the freeze brand to become visible.Another limitation of freeze branding is that the brand does not show up well on white hair. Because many cattle have

white hair on their jaws, APHIS believes that freeze branding would produce an unacceptably high number of unreadable brands if used to brand cattle on the jaw. However, we believe that freeze branding would be a viable alternative for marking cattle on the right hip—the location proposed in this document—because significantly fewer cattle have white hair at that location.The third proposed change would be to require that spayed heifers also be marked as being of Mexican origin. The regulations do not currently require that spayed heifers imported into the United States from Mexico be branded, but spayed heifers are increasingly being imported into the United States from Mexico with steers as feeder cattle and are taken to feedlots or pastures for finish feeding prior to slaughter. Such spayed heifers are commingled with steers, and are moved and handled in the same manner as the steers. Because no differentiation is made between steers and spayed heifers in such situations, we believe that it is necessary for the spayed heifers, like the steers, to be marked as being of Mexican origin.Our proposed marking requirements for spayed heifers are essentially the same as those proposed for steers, differing only in that the mark would be an “M x” rather than an “ M .” With the “ tail,” the mark would serve not only to identify the animal as being of Mexican origin, but would also indicate that the animal had been spayed. Additionally, the different marie would provide a means of distinguishing between spayed heifers and steers when the two are mixed together in close quarters, such as in a chute.One aspect of the withdrawn November 12,1993, proposed rule discussed above was a proposal to require the branding of intact cattle (calves, bulls, and unspayed female cattle). In the withdrawn proposal, we stated that we believed that intact cattle imported from Mexico should be permanently identified as being of Mexican origin because the amount of time such cattle spend in the United States—more than 2 years, on average— increased the chances that other means of identification such as eartags could be lost or removed.In preparing this document, however, we revisited that aspect of the previous proposal and decided not to include any proposed marking requirements for intact cattle from Mexico in this reproposal. Several considerations led us to that decision.Substantially fewer intact cattle are imported into the United States from Mexico in an average year than steers

and spayed heifers (fewer than 1,000 intact cattle as opposed to nearly 1 million steers and spayed heifers). The intact cattle are imported in smaller lots than the usual 100-animal lots in which steers and spayed heifers are imported, and the lots of intact cattle are kept segregated from the lots of steers and spayed heifers during movement and holding. Also, while Mexican-origin steers and spayed heifers may travel to several feedlots or pastures during the time they are in the United States, intact cattle typically are promptly sold and moved to the new owner’s ranch or farm. Further, the interstate movement of intact cattle is regulated under the brucellosis regulations in 9 CFR part 78, while steers and spayed heifers are exempt from those regulations. The brucellosis regulations require, with certain limited exceptions, that a permit or certificate be issued by APpuò prior to the movement of cattle covered by the regulations, and the individual eartag or other identification number of each animal moved must be included on the certificate or permit. A ll these factors make it significantly easier for APHIS to trace the movement of Mexican-origin intact cattle following their entry into the United-States and make it more likely that the owners of Mexican-origin intact cattle will take steps to ensure that each animal’s eartag or other identification device is not lost or removed. Therefore, we do not believe it is necessary to include any proposed marking requirements for intact cattle from Mexico in this reproposal.We believe that the provisions of this proposed rule would facilitate the disease surveillance and traceback activities that are carried out under the National Cooperative State-Federal Bovine Tuberculosis Eradication Program while substantively addressing the concerns of those who commented on our prior proposal.Executive Order 1286S and Regulatory Flexibility ActThis proposed rule has been reviewed under Executive Order 12866. The rule has been determined to be not significant for the purposes of Executive Order 12866 and, therefore, has not « been reviewed by the Office of Management and Budget.Cattle imported from Mexico account for about 1 percent of the total U .S. cattle population, which in 1991 stood at 99.4 million head. The average price per head for cattle from Mexico in 1991 was $350, with the total value of imported Mexican cattle exceeding $361 million for the year. During 1991, approximately 1 million live cattle were



435 08 Federal Register / V o l. 59, No. 163 / W ednesday, August 24, 1994 / Proposed Rulesimported into the United States from Mexico.We are proposing to amend the animal importation regulations to require that certain spayed heifers imported into the United States from Mexico be marked with a permanent, legible “M x” on the right hip. We are also proposing to require that certain steers imported into the United States from Mexico be marked with a permanent, legible “ M ” on the right hip, rather than on the jaw, as is currently required.Three primary considerations lead APHIS to expect that the proposed marking requirements would not have an economic impact on any U .S. entities, large or small. First, all steers imported into the United States from Mexico, except those steers imported for immediate slaughter or in-bond for feeding and return to Mexico, are already required to be identified with an M-brand. For these steers, which represent 99 percent of the cattle imported into the United States from Mexico, only the location of the “ M ” will change.The second consideration follows from the first: That is, although there are currently no provisions in the regulations that require spayed heifers to be permanently identified as being of Mexican origin, spayed heifers represent less than 1 percent of the cattle imported into the United States from Mexico. Thus, requiring certain spayed heifers to be marked with an “ M x” prior to arriving at the U .S . port of entry would have an insignificant effect on exporters or importers of spayed heifers from Mexico.The third consideration is that the cost of marking the cattle, which is negligible, would be borne by the Mexican exporter of the cattle.Therefore, we expect this proposed rule to have no significant economic impact on any large or small entities because its provisions would not significantly increase or decrease their cost of doing business.Under these circumstances, the Administrator of the Animal and Plant Health Inspection Service has determined that this action would not have a significant economic impact on 
r  substantial number of small entities.
Executive Order 12778This proposed rule has been reviewed under Executive Order 12778, Civil Justice Reform. If this proposed rule is adopted: (1) A ll State and local laws and regulations that are inconsistent with this rule will be preempted; (2) no retroactive effect will be given to this rule; and (3) administrative proceedings

will not be required before parties may file suit in court challenging this rule.
Paperwork Reduction ActThis proposed rule contains no information collection or recordkeeping requirements under the Paperwork Reduction Act of 1980 (44 U .S.C . 3501 
et seq.).
List of Subjects in 9 CFR Part 92Animal diseases, Imports, Livestock, Poultry and poultry products, Quarantine, Reporting and recordkeeping requirements.Accordingly, 9 CFR part 92 would be amended as follows:
PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON1. The authority citation for part 92 would continue to read as follows:Authority: 7 U .S .C . 1622; 19 U .S .C . 1306; 21 U .S .C . 102-105, 111, 114a, 134a, 134b, 134c, 134d, 134f, 1 3 5 ,1 3 6 , an d  136a; 31 U .S .C . 9701; 7 C F R  2.17, 2 .51, and 371.2(d).2. In § 92.427, paragraph (c)(2) would be revised as set forth below.
§92.427 Cattle from Mexico.
fc it  it * *r(c) * * *(2) Each steer imported into the United States from Mexico shall be identified with a distinct, permanent, and legible “ M ” mark prior to arrival at a port of entry, unless the steer is imported for slaughter in accordance with § 92.429 or in bond for temporary entry in accordance with § 92.427(e). Each spayed heifer imported into the United States from Mexico shall be identified with a distinct, permanent, and legible “ M x”  mark prior to arrival at a port of entry, unless the spayed heifer is imported for slaughter in accordance with § 92.429 or in bond for temporary entry in accordance with § 92.427(e). The “ M ” or “ M x ”  mark shall be not less than 2 inches nor more than 3 inches high, and shall be applied to each animal’s right hip, high on the tailhead (over the fourth to the seventh coccygeal vertebrae).
* * it  it  itD one in  W ashingto n, D C , th is 17th day o f  A u g u st 1994.Lonnie J. King,
Acting Administrator, A nim al and Plant 
Health Inspection Service.(FR D oc. 94-20639 F ile d  8 -2 3 -9 4 ; 8:45 am)
BiLUNG CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Parts 208 and 225 
[Regulations H and Y; Docket No. R-0845]

Capital; Capital Adequacy Guidelines
AGENCY: Board of Governors of the Federal Reserve System.
ACTION: Notice of Proposed Rulemaking. 
SUMMARY: The Board of Governors of the Federal Reserve System is proposing to amend its risk-based capital guidelines for state member banks and bank holding companies. The proposal would revise and expand the set of conversion factors used to calculate the potential future exposure of derivative contracts and recognize effects of netting arrangements in the calculation of potential future exposure for derivative contracts subject to qualifying bilateral netting arrangements.The Board is proposing these amendments on the basis of proposed revisions to the Basle Accord announced on July 15,1994. The effect of the proposed amendments would be twofold. First, long-dated interest rate and exchange rate contracts would be subject to new higher conversion factors and new conversion factors would be set forth that specifically apply to derivative contracts related to equities, precious metals, and other commodities. Second, institutions would be permitted to recognize a reduction in potential future exposure for transactions subject to qualifying bilateral netting arrangements.
DATES: Comments must be received on or before October 21,1994.
ADDRESSES: Comments should refer to docket No. R-0845 and may be mailed to William W. Wiles, Secretary, Board of Governors of the Federal Reserve System, 20th Street and Constitution Avenue, N.W ., Washington, D.C. 20551. Comments may also be delivered to Room B-2222 of the Eccles Building between 8:45 a.m. and 5:15 p.m. weekdays, or to the guard station in the Eccles Building courtyard on 20th Street, N.W. (between Constitution Avenue and C  Street) at any time. Comments may be inspected in Room MP-500 of the Martin Building between 9:00 a.m. and 5:00 p.m. weekdays, except as provided in 12 CFR 261.8 of the Board’s Rules regarding availability of information.
FOR FURTHER INFORMATION CONTACT: Roger Cole, Deputy Associate Director (202/452-2618), Norah Barger, Manager (202/452-2402), Robert Motyka, Supervisory Financial Analyst (202/452- 3621), Barbara Bouchard, Senior Financial Analyst (202/452-3072),



4 35 09Federal Register / V o l. 59, No. 163 / W ednesday, A ugust 24, 1994 / Proposed RulesDivision of Banking Supervision and Regulation; or Stephanie Martin, Senior Attorney (202/452-3198), Legal Division. For the hearing impaired only, Telecommunication Device for the Deaf, Dorothea Thompson (202/452-3544).
SUPPLEMENTARY INFORMATION:

I. BackgroundThe international risk-based capital standards (the Basle Accord)1 set forth a framework for measuring capital adequacy under which risk-weighted assets are calculated by assigning assets and off-balance-sheet items to broad categories based primarily on their credit risk, that is, the risk that a loss will be incurred due to an obligor or counterparty default on a transaction.2 Off-balance-sheet transactions are incorporated into risk-weighted assets by converting each item into a credit equivalent amount which.is then assigned to the appropriate credit risk category according to the identity of the obligor or counterparty, or if  relevant, the guarantor or the nature of the collateral.The credit equivalent amount of an interest rate or exchange rate contract (rate contract) is determined by adding | together the current replacement cost (current exposure) and an estimate of the possible increases in future replacement cost, in view of the volatility of the current exposure over the remaining life of the contract (potential future exposure, also referred to as the add-on). Each credit equivalent amount is then assigned to the appropriate risk category generally based on the identity of the counterparty. The maximum risk weight applied to interest rate or exchange rate contracts is 50 percent.3
A. Current ExposureA banking organization that has a rate contract with a positive mark-to-market value has a current exposure to a

1 The Basle Accord was proposed by the Basle 
[ Committee qn Banking Supervision (Basle| Supervisors’ Committee, BSC) and endorsed by the 1 central bank governors of the Group of Ten (G-10)I countries in July 1988. The Basle Supervisors’ Com m ittee is comprised of representatives of the ! central banks and supervisory authorities from the 
G-10 countries (Belgium, Canada, France, Germany, 
Italy, Japan, Netherlands, Sweden, Switzerland, the united Kingdom, and the United States) and Luxem bourg. In January 1989 the Federal Reserve Board adopted a similar framework to be used by state member banks and bank holding companies.

2 Other types of risks, such as market risks, generally are not addressed by the risk-based framework.
3 Exchange rate contracts-with an original maturity of 14 calendar days or less and ■ nstruments traded on exchanges that require daily 

Payment of variation margin are excluded from the nsk-based capital tatio calculations.

possible loss equal to the mark-to- market value.4 For risk-based .capital purposes, if the mark-to-market value is zero or negative, then there is no replacement cost associated with the contract and the current exposure is zero. The sum of current exposures for a defined set of contracts is sometimes referred to as the gross current exposure for that set of contracts.The Basle Accord, as endorsed in 1988, provided that current exposure would be determined individually for every rate contract entered into by a banking organization. Generally, institutions were not permitted to offset, that is, net, positive and negative mark- to-market values of multiple rate contracts with a single counterparty to determine one current exposure relative to that counterparty.5 In April 1993 the Basle Supervisors’ Committee (BSC) proposed a revision to the Basle Accord, endorsed by the G-10 Governors in July 1994, that permits institutions to net positive and negative mark-to-market values of rate contracts subject to a qualifying, legally enforceable, bilateral netting arrangement. Under the revision to the Accord, institutions with qualifying netting arrangements could replace the gross current exposure of a set of contracts included in such an arrangement with a single net current exposure for purposes of calculating the credit equivalent amount for the included contracts. If the net market value is positive, then that market value equals the current exposure for the netting contract. If the net market value is zero or negative, then the current exposure is zero.On May 20,1994, the Board and the Office of the Comptroller of the Currency (OCC) issued a joint proposal to amend their respective risk-based capital guidelines in accordance with the BSC April 1993 proposal.6 Generally, under the proposal, a bilateral netting arrangement would be recognized for risk-based capital
4 The loss to a banking organization from a 

counterparty’s default on a rate contract is the cost 
of replacing the cash flows specified by the 
contract. The mark-to-market value is the present 
value of the net cash flows specified by the 
contract, calculated on the basis of current market 
interest and exchange rates.

5 Netting by novation, however, was recognized. 
Netting by novation is accomplished under a 
written bilatéral contract providing that any 
obligation to deliver a given currency on a given 
date is automatically amalgamated with all other 
obligations for the same currency and value date. 
The previously existing contracts are extinguished 
and a new contract, for the single net amount, is 
legally substituted for the amalgamated gross 
obligations.

6 The Office of Thrift Supervision issued a similar 
netting proposal on June 14,1994 and the Federal 
Deposit Insurance Corporation issued its netting 
proposal on July 25,1994.

purposes only if the netting arrangement is legally enforceable. The institution would have to have a legal opinion(s) to this effect. The joint Federal Reserve/OCC proposal is consistent with the final July 1994 change to the Basle j Accord. (A detailed discussion of the 1 BSC proposal and the Board/OCC proposed amendment to their risk-based capital guidelines can be found at 59 FR 26456, May 20,1994.)
B. Potential Future ExposureThe second part of the credit equivalent amount, potential future exposure, is an estimate of the additional exposure that may arise over the remaining life of the contract as a result of fluctuations in prices or rates. Such changes may increase the market value of the contract in the future and, therefore, increase the cost of replacing it if  the counterparty subsequently defaults.The add-on for potential future exposure is estimated by multiplying the notional principal amount7 of the underlying contract by a credit conversion factor that is determined by the remaining maturity of the contract and the type of contract. The existing set of conversion factors used to calculate potential future exposure, referred to as the add-on matrix, is as follows:

Interest Exchange
Remaining maturity rate con

tracts (in
rate con
tracts (in

percent) percent)

One year or le s s ...... 0 1.0
Over one ye a r........... 0.5 5.0The conversion factors were determined through simulation studies that estimated the potential volatility of interest and exchange rates and analyzed the implications of movements in those rates for the replacement costs of various types of interest rate and exchange rate contracts. The simulation studies were conducted only on interest rate and foreign exchange rate contracts, because at the time the Accord was being developed activity in the derivatives market was for the most part limited to these types of transactions. The analysis produced probability distributions of potential replacement costs over the remaining life of matched pairs of rate contracts.8 Potential future

7 The notional principal amount, or value, is a 
reference amount of money used to calculate 
payment streams between the counterparties. 
Principal amounts generally are not exchanged in 
single-currency interest rate swaps, but generally 
are exchanged in foreign exchange contacts 
(including cross-currency interest rate swaps).

8 A  matched pair is a pair of contracts with 
identical terms, with the banking organization the

Continued



43510 Federal Register 7 V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Proposed Rulesexposure was then defined in terms of confidence limits for these distributions. The conversion factors were intended to be a compromise between precision, on the one hand, and complexity and burden, on the other.9The add-on for potential future exposure is calculated for all contracts, regardless of whether the market value is zero, positive, or negative, or whether the current exposure is calculated on a gross or net basis. The add-on will always be either a positive number or zero. The recent revision to the Basle Accord to recognize netting for the calculation of current exposure does not affect the calculation of potential future exposure, which generally continues to be calculated on a gross basis. This means that an add-on for potential future exposure is calculated separately for each individual contract subject to the netting arrangement and then these individual future exposures are added together to arrive at a gross add-on for potential future exposure. For contracts subject to a qualifying bilateral netting arrangement in accordance with the newly adopted Accord changes, the gross add-on for potential future exposure would be added to the net current exposure to arrive at one credit equivalent amount for the contracts subject to the netting arrangement.The original Basle Accord noted that the credit conversion factors in the addon matrix were provisional and would be subject to revision if  volatility levels or market conditions changed.

II. Basle Proposals for the Treatment of 
Potential Future ExposureSince the original Accord was adopted, the derivatives market has grown and broadened. The use of certain types of derivative instruments not specifically addressed in the Accord—notably commodity, precious metals, and equity-linked transactions10—has become much more widespread. As a result of continued review of the method for calculating the add-on for potential future exposure, in July 1994 the BSC issued two proposals for public consultation.11 The first proposal would expand the matrix of add-on factors used to calculate potential future exposure to take into account innovations in the derivatives market. The second proposal would recognize reductions in the potential future exposure of derivative contracts that result from entering into bilateral netting arrangements. The second proposal is an extension of the recent revision to the Accord recognizing bilateral netting arrangements for purposes of calculating current exposure and would formally extend the recognition of netting arrangements to equity, precious metals and other commodity derivative contracts. The consultation period for these BSC proposals is scheduled to end on October 10,1994.
A . Expansion o f Add-on Matrix

A  recently concluded BSC review of the add-on for potential future exposure indicated that die current add-on factors used to calculate the add-on amount may produce insufficient capital forC o n v e r s io n  F a c t o r  Ma tr ix*
[Amounts in percent]

certain types of derivative instruments, in particular, long-dated interest rate contracts, commodity contracts, and equity-index contracts. The BSC review indicated that the current add-on factors do not adequately address the full range of contract structures and the timing of cash flows. The review also showed that the conversion factors many institutions are using to calculate potential future exposure for commodity, precious metals, and equity contracts could result in insufficient capital coverage in view of the volatility of the indices or prices on the underlying assets from which these contracts derive their value.12The BSC concluded that it was not appropriate to address these problems with a significant departure from the existing methodology used in the Accord. The BSC decided that it would be appropriate to preserve the conversion facfors existing in the Accord and add new conversión factors. Consequently, the revision proposed by the BSC retains the existing conversion factors for interest and exchange rate contracts but applies new higher conversion factors to such contracts with remaining maturities of five years and over.13 The proposal also introduces conversion factors specifically applicable to commodity, precious metals, and equity contracts. The new conversion factors were determined on the basis of simulation studies that used the same general approach that generated the original add-on conversion factors.14The proposed matrix is set forth below:
Residual maturity interest rate

Foreign ex
change and 

gold
Equity**

Precious 
metals, ex
cept gold

Other com
modities

Less than one year .................... ................................................................. 0.0% 1.0% 6.0% 7.0% 12.0%
One to five ye a rs .......................................................................................... 0.5% 5.0% 8.0% 7.0% 12.0%
Five years or m o re ....................................................................................... 1.5% 7.5% 10.0% 8.0% 15.0%

*For contracts with multiple exchanges of principal, the factors are to be multiplied by the number of remaining payments in the contract.
**For contracts that automatically reset to zero value following a payment, the remaining maturity is set equal to the time remaining until the 

next payment.

buyer of one of the contracts and the seller of the other.9 The methodology upon which the statistical analyses were based is described in detail in a technical working paper entitled “Potential Credit Exposure on Interest Rate and Foreign Exchange Rate Related Instruments.’* This paper is available upon request from the Board’s Freedom of Information Office.*°In general terms, these are off-balance-sheet transactions that have a return, or a portion of their return, linked to the price of a particular

commodity, precious metal, or equity or to an index of commodity, precious metal, or equity prices.11 The proposals are contained in a paper from the BSC entitled “The Capital Adequacy Treatment of the Credit Risk Associated with Certain Off-Balance Sheet Items’* that is available upon request from the Board’s Freedom of Information Office.12 While commodity, precious metals, and equity contracts were not explicitly covered by the original Accord, as the use of such contracts became more prevalent, many G-10 banking supervisors, including U.S. banking supervisors, have informally permitted institutions to apply the conversion

factors for exchange rate contracts to these types of transactions pending development of a more appropriate treatment.13 The conversion factors for rate contracts with remaining maturities of one to five years are currently applied to contracts with a remaining maturity of over one year.14 The methodology and results of the statistical analyses are summarized in a paper entitled “The Calculation of Add-Ons for Derivative Contracts: the “Expanded Matrix” Approach” that is available upon request from the Board's Freedom of Information Office.



Federal Register / V ol.Gold is included within the foreign exchange column because the price volatility of gold has been found to be comparable to the exchange rate volatility of major currencies. In addition, the BSC determined that gold’s role as a financial asset distinguishes it from other precious metals. The proposed matrix is designed to accommodate the different structures of contracts, as well as the observed disparities in the volatilities of the associated indices or prices of the underlying assets.Two footnotes are attached to the matrix to address two particular contract structures. The first relates to contracts with multiple exchanges of principal. Since the level of potential future exposure rises generally in proportion to the number of remaining exchanges, the conversion factors are to be multiplied by the number of remaining payments (that is, exchanges of principal) in the contract. This treatment is intended to ensure that the full level of potential future exposure is adequately covered. The second footnote applies to equity contracts that automatically reset to zero each time a payment is made. The credit risk associated with these contracts is similar to that of a series of shorter contracts beginning and ending at each reset date. For this type of equity contract the remaining maturity is set equal to the time remaining until the next payment.While the capital charges resulting from the application of the new proposed conversion factors may not provide complete coverage for risks associated with any single contract, the BSC believes the factors will provide a reasonable level of prudential coverage for derivative contracts on a portfolio basis. Like the original matrix, the proposed expanded matrix is designed to provide a reasonable balance between precision, and complexity and burden.
B. Recognition o f the Effects o f NettingThe simulation studies used to generate the conversion factors for potential future exposure analyzed the implications of underlying rate and price movements on the current exposure of contracts without taking into account reductions in exposure that could result from legally enforceable netting arrangements. Thus, the conversion factors are most appropriately applied to non-netted contracts, and when applied to legally enforceable netted contracts, they could in some cases, overstate the potential future exposure.Comments provided during the consultative process of revising the

59, No. 163 / W ednesday, August 24, 1994 / Proposed Rules 43511Basle Accord to recognize qualifying bilateral netting arrangements and further research conducted by the BSC, have suggested that netting arrangements can reduce not only a banking organization’s current exposure for the transactions subject to the netting arrangement, but also its potential future exposure for those transactions.15As a result, in July 1994 the BSC issued a proposal to incorporate into the calculation of the add-on for potential future exposure a method for recognizing the risk-reducing effects of qualifying netting arrangements. Under the proposal, institutions could recognize these effects only for transactions subject to legally enforceable bilateral netting arrangements that meet the requirements of netting for current exposure as set forth in the recent revision to the Accord.Depending on market conditions and the characteristics of a banking organization’s derivative portfolio, netting arrangements can have substantial effects on the organization’s potential future exposure to multiple derivative contracts it has entered into with a single counterparty. Should the counterparty default at some future date, the institution’s exposure would be limited to the net amount the counterparty owes on the date of default rather than the gross current exposure of the included contracts. By entering into a netting arrangement a bank may reduce not only its current exposure, but possibly its future exposure as well. Nevertheless, while in many circumstances a netting arrangement can reduce the potential future exposure of a counterparty portfolio, this is not always the case.16The most important factors Influencing whether a netting arrangement will have an effect on potential future exposure are the volatilities of the current exposure to the counterparty on both a gross and net basis.17 The volatilities of net current
15 While current exposure is intended to cover an 

organization’s credit exposure at one point in time, 
potential future exposure provides an estimate of 
possible increases in future replacement cost, in 
view of the volatility of current exposure over the 
remaining life of the contract. The greater the 
tendency of the current exposure to fluctuate over 
time, the greater the add-on for potential future 
exposure should be to cover possible fluctuations.

,6For purposes of this discussion, a portfolio 
refers to a set of contracts with a single 
counterparty. A  banking organization’s global 
portfolio refers to all of the contracts in the 
institution’s total derivatives portfolio that are 
subject to qualifying netting arrangements.

17 Volatility in this discussion is the tendency of 
the market value of a contract to vary or fluctuate 
over time. A  highly volatile portfolio would have

exposure and gross current exposure of the portfolio may not necessarily be the same. Volatility of gross current exposure is influenced primarily by the fluctuations of the market values of positively valued contracts. Volatility of net current exposure on the other hand, is influenced by the fluctuations of the market values of all contracts within the portfolio. In those cases where net current exposure has a tendency to fluctuate more over time than gross current exposure, a netting arrangement will not reduce the potential future exposure. However, in those situations where net current exposure has a tendency to fluctuate less over time than gross current exposure, a netting arrangement can reduce the potential future exposure.Net current exposure is likely to be less volatile relative to the volatility of gross current exposure when the portfolio of contracts as a whole is more diverse than the subset of positively valued contracts. When a netting arrangement is applied to a diversified portfolio and the positively valued contracts within the portfolio as a group are less diversified than the overall portfolio, then the effect of the netting arrangement will likely be to reduce the potential future exposure of the portfolio. „ jThe BSC has studied and analyzed j several alternatives for taking into account the effects of netting when calculating the capital charge for potential fiiture exposure. In particular, the BSC reviewed one general method proposed by commenters to the April 1993 netting proposal. This method would reduce the amount of the add-on for potential future exposure by multiplying the calculated gross add-on by the ratio of the portfolio’s net current exposure to gross current exposure (the net-to-gross ratio or NGR). The NGR is used as a proxy for the risk-reducing effects of the netting arrangement on the potential future exposure. The more diversified the portfolio, the lower the net current exposure tends to be relative to gross current exposure.The BSC incorporated this method into its proposal. However, given that there are portfolio-specific situations in which the NGR does not provide a good indication of these effects, the BSC proposal gives only partial weight to the effects of the NGR on the add-on for potential future exposure. The proposed method would average the amount of
-----------------  |
a tendency to fluctuate significantly over short
periods of time. One of the most important factors i 
influencing a portfolio’s volatility is the correlation ’ 
of the contracts within the portfolio, that is, the 1 
degree to which the contracts in the portfolio 
respond similarly to changing market conditions, I



435 1 2  Federal Register / V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Proposed Rulesthe add-on as currently calculated (Agross) and the same amount multiplied by the NGR to arrive at a reduced addon (Anct) for contracts subject to qualifying netting arrangements in accordance with the requirements set forth in the recently revised Accord. This formula is expressed as:
Anet=* 5(Agross+(NGRxAgross))- For example, a bank with a gross current exposure of 500,000, a net current exposure of 300,000, and a gross add-on for potential future exposure of 

1,200,000, would have an NGR of .6 
(300,000/500,000) and would calculate An« as follows:.5(l,200,000+(.6xl,2G0,000))

Anct=960,000For banking organizations with an NGR of 50 percent, the effect of this treatment would be to permit a reduction in the amount of the add-on by 25 percent.The BSC believes that most dealer banks are likely to have an NGR in the vicinity of 50 percent.The BSC proposal does not specify whether the NGR should be calculated on a counterparty-by-counterparty basis or on an aggregate basis for all transactions subject to qualifying, legally enforceable netting arrangements. The proposal requests comment on whether the choice of method could bias the results and whether there is a significant difference in calculation burden between the two methods.The BSC proposal also acknowledges that simulations using institutions’ internal models for measuring credit risk exposure would most likely produce the most accurate determination of the effect of netting arrangements on potential future exposures. The proposal states that the use of such modelis would be considered at some future date.III. The Board ProposalIn light of the BSC proposal, the Beard believes that it is appropriate to seek comment on proposed revisions to the calculation of the add-on for potential future exposure for derivative contracts. Therefore, the Board is proposing to amend its risk-based capital guidelines for state member banks and bank holding companies to expand the matrix of conversion factors, and to permit institutions that make use of qualifying netting arrangements to recognize the effects of those netting arrangements in the calculation of the add-on for potential future exposure.The second part of the proposed amendment is contingent on the adoption of a final amendment to the Board’s risk-based capital guidelines to

recognize bilateral close-out netting arrangements and would formally extend this recognition to commodity, precious metals, and equity derivative contracts.With regard to the portion of the proposal to expand the conversion factor matrix, the Board is proposing the same conversion factors set forth in the BSC proposal. The Board agrees with the BSC that the existing conversion factors applicable to long-dated transactions do not provide sufficient capital for the risks associated with those types of contracts. The Board also agrees with the BSC that the conversion factors for foreign exchange transactions are significantly too low for commodity, precious metals, and equity derivative contracts due to the volatility of the associated indices and the prices on the underlying assets.18The Board is proposing the same formula as the BSC proposal to calculate a reduction in the add-on for potential future exposure for contracts subject to qualifying netting contracts. The Board recognizes several advantages with this formula. First, the formula uses bank- specific information to calculate the NGR. The NGR is simple to calculate and uses readily available information. The Board believes the use of the averaging factor of 0.5 is an important aspect of the proposed formula because it means the add-on for potential future exposure can never be reduced to zero and banking organizations will always hold some capital against derivative contracts, even in those instances where the net current exposure is zero.The Board is seeking comment on all aspects of this proposal. As mentioned earlier, the BSC proposal seeks, comment on whether the NGR should be calculated on a counterparty-by- counterparty basis, or on a global basis for all contracts subject to qualifying bilateral netting arrangements. The Board’s proposed regulatory language would require the calculation of a separate NGR for each counterparty with which it has a qualifying netting contract. However, the Board is also seeking comment as to which method of calculating the NGR would be most efficient and appropriate for institutions with numerous qualifying bilateral netting arrangements. With either calculation method the NGR would be18 Similar to the BSC proposal, the Board’s proposed amendment specifies that for equity contracts that automatically reset to zero value following a payment, the remaining maturity is set equal to the time remaining until the next payment. Also, for contracts with multiple exchanges of principal, the conversion factors are to be multiplied by the number of remaining payments in the contract.

applied separately to adjust the add-on for potential future exposure for each netting arrangement. The Board notes that some preliminary findings indicate that a global NGR may be less burdensome to apply since the same NGR would be used for each counterparty with a netting arrangement, but counterparty specific NGRs may provide a more accurate indication of the credit risk associated with each counterparty.Regulatory Flexibility Act AnalysisThe Board does not believe that adoption of this proposal would have a significant economic impact on a substantial number of small business entities (in this case, small banking organizations), in accord with the spirit and purposes of the Regulatory Flexibility Act (5 U .S .C  601 et seq.). In this regard, while some small institutions with limited derivative portfolios may experience an increase in capital charges, for most of these institutions the proposal will have no effect. For institutions with more developed derivative portfolios the overall affect of the proposal will likely be to reduce regulatory burden and the capital charge for certain transactions.In addition, because the risk-based capital standards generally do not apply to bank holding companies with consolidated assets of less than $150 million, this proposal will not affect such companies.Paperwork Reduction ActThe Federal Reserve has determined that its proposed amendments, if adopted, would not increase the regulatory paperwork burden of banking organizations pursuant to the provisions of the Paperwork Reduction Act (44 U .S.C . 3501 et. seq.).List of Subjects
12 CFR Part 208Accounting, Agriculture, Banks, banking, Capital adequacy, Confidential business information, Currency, Federal Reserve System, Reporting and recordkeeping requirements, Securities,! State member banks.
12 CFR Part 225Administrative practice and procedure, Banks, banking, Capital adequacy, Federal Reserve System, Holding companies, Reporting and recordkeeping requirements, Securities,For the reasons set forth in the preamble, the Board proposes to amend 12 CFR parts 208 and 225 as follows.
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PART 208—MEMBERSHIP OF STATE 
BANKING INSTITUTIONS IN THE 
FEDERAL RESERVE SYSTEM 
(REGULATION H)1. The authority citation for part 208 is revised to read as follows:Authority: 12 U .S .C . 36, 248(a), 248(c), 321-338a, 371d, 461,481-486, 601, 611,1814,1823(j), 1828(o), 18310,1831p-l, 3105, 3310, 3331-3351 and 3906-3909; 15 U .S.C. 78b, 781(b), 781(g), 78l(i), 78o-4(c)(5), 78q, 78q-l and 78w; 31 U .S.C . 5318.2. Appendix A  to part 208 is amended by revising the last paragraph in sectionIII.C.3. and footnote 40 in the introductory text of section III.D. to read as follows:Appendix A  to Part 208—Capital Adequacy Guidelines for State Member Banks: Risk- Based Measure * * * ★  *

HI * .  *C. * * *3. * * *Credit equivalent amounts of derivative contracts involving standard risk obligors (that is. obligors whose loans or debt securities would be assigned to the 100 percent risk category) are included in the 50 percent category, unless they are backed by collateral or guarantees that allow them to be 'placed in a lower risk category. * * * * *{}_ * * * 40 * * ** * * * *3.  Appendix A  to part 208 is amended by revising the section III.E. heading and section III.E. 1. to read as follows: * * * * *

H I  * *  *E. Derivative Contracts (Interest Rate, Exchange Rate, Commodity (including precious metals), and Equity Contracts)1 . Scope, (a) Credit equivalent amounts are commuted for each of the following off- balance-sheet derivative contracts:I. Interest Rate ContractsA. Single currency interest rate swaps.B. Basis swaps.C. Forward rate agreements.D. Interest rate options purchased (includingcaps, collars, and floors purchased).-E. Any other instrument that gives rise tosimilar credit risks (including when- issued securities and forward deposits accepted).II. Exchange R a t e  ContractsA. Cross-currency interest rate swaps.B. Forward foreign exchange contracts.C. Currency options purchased.D. Any other instrument that gives rise tosimilar credit risks.III. Commodity (including precious metal) or Equity Derivative ContractsA. Commodity or equity linked swaps.B. Commodity or equity linked optionspurchased.C. Forward commodity or equity linkedcontracts.D. Any other instrument that gives rise tosimilar credit risks.(b) Exchange rate contracts with an original maturity of fourteen calendar days or less and derivative contracts traded on exchanges that require daily payment of variation margin may be excluded from the risk-based ratio calculation. Over-the-counter options purchased, however, are included and
C o n v e r s io n  F a c t o r  M a t r ix *

treated in the same way as other derivative contracts.
*  *  *  *  *4. In appendix A  to part 208, sectionIII.E.2. and section III.E.3., as those sections were proposed to be revised at 59 FR 26461, May 20,1994, are revised to read as follows: * * * * *

H I  *  * *E. * * *2. Calculation o f  credit equivalent 
amounts, (a) The credit equivalent amount of a derivative contract that is not subject to a qualifying bilateral netting contract in accordance with section III.E.3. o f this appendix A  is equal to the sum of (i) the current exposure (sometimes referred to as the replacement cost) of the contract and (ii) an estimate of the potential future credit exposure over the remaining life of the contract.(b) The current exposure is determined by the mark-to-market value of the contract. If the mark-to-market value is positive, then the current exposure is equal to that mark-to market value. If the mark-to-market value is zero or negative, then the current exposure is zero. Mark-to-market values are measured in dollars, regardless of the currency or currencies specified in the contract and should reflect changes in both underlying rates, prices, and indices, and counterparty credit quality.(c) The potential future credit exposure of a contract, including contracts with negative mark-to-market values, is estimated by multiplying the notional principal amount of the contract by one of the following credit conversion factors, as appropriate:

l«moums in percenij
Residual maturity Interest rate

Exchange 
rate and 

gold
Equity**

Precious 
metals ex
cept gold

Other com
modities

Less than one year .............................. 0.0
0.5
1.5

1.0
5.0
7.5

p
o

o
CO 00 o

7.0
7.0
8.0

12.0
12.0
15.0

One to five ye a rs ...........................
Five years or m o re ....................................

■ r : . i c".  ^ v *  w«*'*»**, UK* idciurs, are ro De mumpiiea Dy ine number ot remaining payments in the cor 
For contracts that reset to zero value following a payment, the remaining maturity is set equal to the time until the next payment.

(d) No potential future exposure is calculated for single currency interest rate swaps in which payments are made based upon two floating rate indices (so called floating/floating or basis swaps); the credit exposure on these contracts is evaluated solely on the basis of their mark-to-market values.(e) The Board notes that the conversion factors set forth above, which are based on observed volatilities of the particular types of instruments, are subject to review and modification in light o f changing volatilities or market conditions.
40 The sufficiency of collateral and guarantees for 

off-balance-sheet items is determined by the market 
value of the collateral or the amount of the

3. Netting, (a) For purposes of this appendix A , netting refers to the offsetting of positive and negative mark-to-market values when determining a current exposure to be used in the calculation of a credit equivalent amount. Any legally enforceable form of bilateral netting (that is, netting with a single counterparty) of derivative contracts is recognized for purposes of calculating the credit equivalent amount provided that:(1) The netting is accomplished under a written netting contract that creates a single legal obligation, covering all included individual contracts, with the effect that the
guarantee in relation to the face amount of the item, 
except for derivative contracts, for which this 
determination is generally made in relation to the

bank would have a claim or obligation to receive or pay, respectively, only the net amount of the sum of the positive and negative mark-to-market values on included individual contracts in the event that a counterparty, or a counterparty to whom the contract has been validly assigned, fails to perform due to any of the following events: default, insolvency, bankruptcy, or similar circumstances.(2) The bank obtains a written and reasoned legal opinion(s) representing that in the event of a legal challenge, including one resulting from default, insolvency.
credit equivalent ¿mount. Collateral and guarantees 
are subject to the same provisions noted under 
section III.B of this appendix A.



43514 Federal Register / V o l. 59, No. 163 / W ednesday, August 24, 1994 / Proposed Rules
liquidation or similar circumstances, the relevant court and administrative authorities would find the bank’s exposure to be such a net amount under:(i) the law of the jurisdiction in which the counterparty is chartered or the equivalent location in the case of noncorporate entities, and if a branch of the counterparty is involved, then also under the law of the jurisdiction in which the branch is located;(ii) the law that governs the individual contracts covered by the netting contract; and(iii) the law that governs the netting contract.(3) The bank establishes and maintains procedures to ensure that the legal characteristics of netting contracts are kept under review in the light of possible changes in relevant law.(4) The bank maintains in its files documentation adequate to support the netting of rate contracts, including a copy of the bilateral netting contract and necessary legal opinions.(b) A contract containing a walkaway clause is not eligible for nettiqg for purposes of calculating the credit equivalent amount.49(c) By netting individual contracts for the purpose of calculating its credit equivalent amount, a bank represents that it has met the requirements of this appendix A and all the appropriate documents are in the bank’s files and available for inspection by the Federal Reserve. Upon determination by the Federal Reserve that a bank’s files are inadequate o r' that a netting contract may not be legally enforceable under any one of the bodies of law described in section III.E.3.(a)(2) (i) through (iii) of this appendix A , underlying individual contracts may be treated as though they were not subject to the netting contract.(d) The credit equivalent amount of derivative contracts that are subject to a qualifying bilateral netting contract is calculated by adding (i) the net current exposure for the netting contract and (ii) the sum of the estimates of potential future

exposure for all individual contracts subject to the netting contract, adjusted to take into account the effects of the netting contract.(e) The net current exposure is the sum of all positive and negative mark-to-market values of the individual contracts subject to the netting contract. If the net sum of the mark-to-market values is positive, then the net current exposure is equal to that sum. If the net sum of the mark-to-market values is zero or negative, then the net current exposure is zero.(f) The sum of the estimates of potential future exposure for all individual contracts subject to the netting contract (Agross), adjusted to reflect the effects of the netting contract (Anci), is determined through application of a formula. The formula, which employs the ratio of the net current exposure to the gross current exposure (NGR), is expressed as:
Anci=« 5(Agross+(NGRxAgross))(g) Gross potential future exposure, or Agross. is calculated by summing the estimates of potential future exposure (determined in accordance with section III.E.2. of this appendix A) for each individual contract subject to the qualifying bilateral netting contract.50 The NGR is the ratio of the net current exposure of the netting contract to the gross current exposure of the netting contract. The gross current exposure is the sum of the current exposures of all individual contracts subject to the netting contract calculated in accordance with section III.E.2. of this appendix A. The effect of this treatment is that A nei is the average of 

Agross and Agross adjusted by the NGR.
* * * * *

5. A p p e n d ix  A  to part 208 is am ended  
by revising section III.E .4 . to read as 
follow s:
*  *  *  *  *

III. * * *
E. * * *

4. Risk weights, (a) Once the credit equivalent amount for a derivative contract, or a group of derivative contracts subject to a qualifying netting contract, has been determined, that amount is assigned to the risk weight category appropriate to the counterparty, or, if  relevant, the guarantor or the nature of any collateral.51 However, the maximum weight that will be applied to the credit equivalent amount of such contracts is 50 percent.* * * * *
6. In ap pen dix A  to part 208, section

III.E .5 ., as that section w as proposed to 
be revised at 59 F R  26461, M a y  20,
1994, is revised to read as follow s:* * * * *

III. * * *E. * * *5. Avoidance o f double counting, (a) In certain cases, credit exposures arising from the derivative contracts covered by these guidelines may already be reflected, in part, on the balance sheet. To avoid double counting such exposures in the assessment of capital adequacy and, perhaps, assigning inappropriate risk weights, counterparty credit exposures arising from the types of instruments covered by these guidelines may need to be excluded from balance sheet assets in calculating banks’ risk-based capital ratios.(b) Examples of the calculation of credit equivalent amounts for these types of contracts are contained in Attachment V of this appendix A.* * * * *
7. In appen dix A  to part 208, 

A ttachm ent V , as that attachm ent was 
proposed to be revised at 59 F R  26462, 
M a y  20 ,1 9 9 4 , is  revised to read as 
follow s:

A t t a c h m e n t  V — C a l c u l a t io n  o f  C r e d it  E q u iv a l e n t  A m o u n t s  fo r  D e r iv a t iv e  C o n t r a c t s

Potential exposure + Current exposure = Credit equivalent amount

Type of contract (remaining maturity) Notional prin
cipal (dollars)

Conversion
factor

Potential ex
posure (dol

lars)
Mark-to-mar- 

ket value
Current ex
posure (dol

lars)

(1) 120-day forward foreign exchange ................. 5,000,000 01 50,000 100,000 100,000 150,000
(2) 6-year forward foreign exchange.................... 6,000,000 .075 450,000 -120,000 0 450,000
(3) 3-year interest rate sw a p ................................. 10,000,000 .005 50,000 200,000 200,000 250,000
(4) 1-year oil sw a p .............................................. 10,000,000 .12 1,200,000 -250,000 0 1,200,000
(5) 7-year interest rate sw a p ................................. 20,000,000 .05 1,000,000 -1,300,000 0 1,000,000

Total ............ ................................................. 2,750,000 300,000 3,050,000

If contracts (1) through (5) above are subject to a qualifying bilateral netting contract, then the following applies:
49 For purposes of this section, a walkaway clause 

means a provision in a netting contract that permits 
a non-defaulting counterparty to make lower 
payments than it would make otherwise under the 
contract, or no payment at all, to a defaulter or to 
the estate of a defaulter, even if a defaulter or the 
estate of a defaulter is a net creditor under the 
contract.

50For purposes of calculating gross potential 
future credit exposure for foreign exchange 
contracts and other similar contracts in which 
notional principal is equivalent to cash flows, total 
notional principal is defined as the net receipts to 
each party falling due on each value date in each 
currency.

51 For derivative contracts, sufficiency of 
collateral or guarantees is generally determined by 
the market value of the collateral or the amount of 
the guarantee in relation to the credit equivalent 
amount. Collateral and guarantees are subject to the 
same provisions noted under section m.B. of this 
appendix A.
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Potential future exposure (from above) Net Current exposure1 Credit equivalent amount(1 ) ................. ...................................................RfflMNVURPIWfl 50.000 

450,000
50.000 

1,200,000 
1,000,000

(2) ........ ............................................................. .............. ............ .......(3) .................... .......................... .......... ............ ......................................................(4) ........................................................................................................ ......(5) ............................................ .......... ...... ......................;................Total........................................................................................ 2,750,000 + 0 * 2,750,000
1 The total of the mark-to-market values from above is -1,370,000. Since this is a negative amount, the net current exposure is zero.
To recognize the effects of netting on potential future exposure the following formula applies: Anet=.5(Agross+(NGRxAgross.)
In the above example: NGR=0 (0/300,000) Anet=.5(2,750,000+(0x2,750,000)) Anet=1,375,000.
Credit equivalent amount: 1,375,000+0=1,375,000.
If cuirent exposure was a positive amount, for example $200,000, the credit equivalent amount would be calculated as follows-

NGR=.67 (200,000/300,000) Anet=.5(2,750,000+(.67x2,750,000)) Anet=2,296,250.
Credit Equivalent amount: 2,296,250+200,000=2,496,250.* * * * *

PART 225—BANK HOLDING 
COMPANIES AND CHANGE IN BANK 
CONTROL (REGULATION Y)1. The authority citation for part 225 continues to read as follows:Authority: 12 U .S .C . 1817(j)(13), 1818, 1831i, 1843(c)(8), 1844(b), 1972(1), 3106,3108, 3310, 3331-3351, 3907, and 3909.2. Appendix A  to part 225 is amended by revising the last paragraph in section
III.C.3. and footnote 43 in the introductory text of section III.D. to read as follows:Appendix A  to Part 225—Capital Adequacy Guidelines for Bank Holding Companies: Risk-Based Measure * * *  * *III. * * *

C * * *3. * * *Credit equivalent amounts of derivative contracts involving standard risk obligors (that is, obligors whose loans or debt securities would be assigned to the 100 percent risk category) are included in the 50 percent category, unless they are backed by collateral or guarantees that allow them to be placed in a lower risk category.
* * * * *

£) *  *  *  43 *  *  ** * * * *3. Appendix A  to part 225 is amended by revising the section III.E. heading and section H I.E.l. to read as follows:
* * * * *

III. * * *
E. Derivative Contracts (Interest Rate, 

Exchange Rate, Commodity (including 
precious metals) and Equity Derivative 
Contracts).1. Scope, (a) Credit equivalent amounts are computed for each o f the following off- balance-sheet derivative contracts:I. Interest Rate ContractsA . Single currency interest rate swaps.B. Basis swaps.C. Forward rate agreements.D. Interest rate options purchased (includingcaps, collars, and floors purchased).E. Any other instrument that gives rise tosimilar credit risks (including when- issued securities and forward deposits accepted).II. Exchange Rate ContractsA . Cross-currency interest rate swaps.B. Forward foreign exchange contracts.C. Currency options purchased.D. Any other instrument that gives rise tosimilar credit risks.III. Commodity (including precious metal) or Equity Derivative ContractsA . Commodity or equity linked swaps.B. Commodity or equity linked optionspurchased.C. Forward commodity or equity linkedcontracts.D. Any other instrument that gives rise tosimilar credit risks.(b) Exchange rate contracts with an original maturity of fourteen calendar days or less and derivative contracts traded on exchanges that require daily payment of variation maigin may be excluded from the risk-based ratio calculation. Over-the-counter options purchased, however, are included and

treated in the same way as other derivative contracts.
*  Hr Hr Hr Hr4. In appendix A  to part 225, sectionIII.E.2. and section III.E.3., as those sections were proposed to be revised at 59 FR 26463, May 20,1994, are revised to read as follows:
* * * *  *III. * * *

E. * * *2. Calculation o f  credit equivalent 
amounts, (a) The credit equivalent amount of a derivative contract that is not subject to a qualifying bilateral netting contract in accordance with section III.E.3. of this appendix A  is equal to the sum of (i) the current exposure (sometimes referred to as the replacement cost) of the contract and (ii) an estimate of the potential future credit exposure over the remaining life of the contract.(b) The current exposure is determined by the mark-to-market value of the contract. If the mark-to-market value is positive, then the current exposure is equal to that mark-to market value. If the mark-to-market value is zero or negative, then the current exposure is zero. Mark-to-market values are measured in dollars, regardless of the currency or currencies specified in the contract and should reflect changes in both underlying rates and indices, and counterparty credit quality.(c) The potential future credit exposure of a contract, including contracts with negative mark-to-market values, is estimated by multiplying the notional principal amount of the contract by one of the following credit conversion factors, as appropriate:

43 The sufficiency of collateral and guarantees for 
off-balance-sheet items is determined by the market 
value of the collateral or the amount of the 
guarantee in relation to the face amount of the item, 
except for derivative contracts, for which this

determination is generally made in relation to the 
credit equivalent amount. Collateral and guarantees 
are subject to the same provisions noted under 
section in.B of this Appendix A.
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C o n v e r s i o n  F a c t o r  M a t r ix

[Amounts in percent]

Residual maturity Interest rate
Exchange 
rate and 

gold
Equity**

Precious 
metals ex
cept gold

Other com
modities

Less than one year ................ ........... 0.0
0.5
1.5

1.0
5.0
7.5

6.0
8.0

10.0

7.0
7.0
8.0

12.0
12.0
15.0

One to five ye a rs ..................
Five years or more .....................................

' r i i  . T  y  me dre iu ue muiupiiea Dy me numoer o i remaining payments in the co
hor contracts that reset to zero value following a payment, the remaining maturity is set equal to the time until the next payment.

(d) No potential future exposure is calculated for single currency interest rate swaps in which payments are made based upon two floating rate indices (so called floating/floating or basis swaps); the credit exposure on these contracts is evaluated solely on the basis of their mark-to-market values.(e) The Board notes that the conversion factors set forth above, which are based on observed volatilities of the particular types of instruments, are subject to review and modification in light of changing volatilities or market conditions.3. Netting, (a) For purposes of this appendix A , netting refers to the offsetting of positive and negative mark-to-market values when determining a current exposure to be used in the calculation of a credit equivalent amount. Any legally enforceable form of bilateral netting (that is, netting with a single counterparty) of derivative contracts is recognized for purposes of calculating the credit equivalent amount provided that:(1) The netting is accomplished under a written netting contract that creates a single»legal obligation, covering all included individual contracts, with the effect that the organization would have a claim or obligation to receive or pay, respectively, only the net amount of the sum of the positive and negative mark-to-market values on included individual contracts in the event that a counterparty, or a counterparty to whom the contract has been validly assigned, fails to perform due to any of the following events: default, insolvency, bankruptcy, or similar circumstances.(2) The banking organization obtains a written and reasoned legal opinion(s) representing that in the event of a legal challenge, including one resulting from default, insolvency, liquidation or similar circumstances, the relevant court and administrative authorities would find the organization’s exposure to be such a net amount under:(i) the law of the jurisdiction in which the counterparty is chartered or the equivalent location in the case of noncorporate entities, and if a branch of the counterparty is involved, then also under the law of the jurisdiction in which the branch is located;(ii) the law that governs the individual contracts covered by the netting contract; and(iii) the law that governs the netting contract.(3) The banking organization establishes and maintains procedures to ensure that the legal characteristics of netting contracts are kept under review in the light of possible changes in relevant law.

(4) The banking organization maintains in its files documentation adequate to support the netting of rate contracts, including a copy of the bilateral netting contract and necessary legal opinions.(b) A contract containing a walkaway clause is not eligible for netting for purposes of calculating the credit equivalent amount.53(c) By netting individual contracts for the purpose of calculating its credit equivalent amount, a banking organization represents that it has met the requirements of this appendix A  and all the appropriate documents are in the organization’s files and available for inspection by the Federal Reserve. Upon determination by the Federal Reserve that a banking organization’s files are inadequate or that a netting contract may not be legally enforceable under any one of the bodies of law described in sectionIII.E.3.(a)(2) (i) through (iii) of this appendix A , underlying individual contracts may be treated as though they were not subject to the netting contract.(d) The credit equivalent amount of derivative contracts that are subject to a qualifying bilateral netting contract is calculated by adding (i) the net current exposure for the netting contract and (ii) the sum of the estimates of potential future exposure for all individual contracts subject to the netting contract, adjusted to take into account the effects of the netting contract.(e) The net current exposure is the sum of all positive and negative mark-to-market values of the individual contracts subject to the netting contract. If the net sum of the mark-to-market values is positive, then the net current exposure is equal to that sum. If the net sum of the mark-to-market values is zero or negative, then the net current exposure is zero.(f) The sum of the estimates of potential future exposure for all individual contracts subject to the netting contract (Agross), adjusted to reflect the effects of the netting contract (Anei), is determined through application of a formula. The formula, which employs the ratio of the net current exposure to the gross current exposure (NGR), is expressed as:
Anct=» 5(Agross+( NGRx Agross) )

53 For purposes of this section, a walkaway clause 
means a provision in a netting contract that permits 
a non-defaulting counterparty to make lower 
payments than it would make otherwise under the 
contract, or no payment at all, to a defaulter or to 
the estate of a defaulter, even if a defaulter or the 
estate of a defaulter is a net creditor under the 
contract.

(g) Gross potential future exposure, or Agross, is calculated by summing the estimates of potential future exposure (determined in accordance with section III.E.2. of this appendix A) for each individual contract subject to the qualifying bilateral netting contract.54 The NGR is the ratio of the net current exposure of the netting contract to the gross current exposure of the netting contract. The gross current exposure is the sum of the current exposures of all individual contracts subject to the netting contract calculated in accordance with section III.E.2. of this appendix A . The effect of this treatment is that An« is the average of Agross and Agross adjusted by the NGR.* * * * *5. Appendix A  to part 225 is amended by revising section III.E.4. to read as follows:* * * * *
I I I .  * *  *
£  *  *  *4. Risk weights, (a) Once the credit equivalent amount for a derivative contract, or a group of derivative contracts subject to a qualifying netting contract, has been determined, that amount is assigned to the risk weight category appropriate to the counterparty, or, if relevant, the guarantor or the nature of any collateral.55 However, the maximum weight that will be applied to the credit equivalent amount of such contracts is 50 percent.* * * * *6. In appendix A  to part 225, sectionIII.E.5., as that section was proposed to be revised at 59 FR 26463, May 20,1994, is revised to read as follows:

* * * * *III. * * *
E. * * *5. Avoidance o f  double counting, (a) In certain cases, credit exposures arising from the derivative contracts covered by these guidelines may already be reflected, in part,
54 For purposes of calculating gross potential 

future credit exposure for foreign exchange 
contracts and other similar contracts in which 
notional principal is equivalent to cash flows, total 
notional principal is defined as the net receipts to 
each party falling due on each value date in each 
currency.

« F o r  derivative contracts, sufficiency of 
collateral or guarantees is generally determined by 
the market value of the collateral or the amount of 
the guarantee in relation to the credit equivalent 
amount. Collateral and guarantees are subject to the 
same provisions noted under section III.B. of this 
appendix A.



43517Federal Register / V o l. 59, No. 163 / W ednesday, August 24, 1994 / Proposed Ruleson the balance sheet. To avoid double counting such exposures in the assessment of capital adequacy and, perhaps, assigning inappropriate risk weights, counterparty credit exposures arising from the types of instruments covered by these guidelines may need to be excluded from balance sheet
assets in calculating banks’ risk-based capital ratios.(b) Examples of the calculation of credit equivalent amounts for these types of contracts are contained in Attachment V of this appendix A.

7. In appendix A  to part 225, Attachment V, as that attachment was proposed to be revised at 59 FR 26464, May 20,1994, is revised to read as follows:
A ttach m en t  V— C alculatio n  o f  C red it  Eq u iv a len t  A m o u n ts  f o r  D erivative  C o n t r a c t s

Potential Exposure + Current Exposure = Credit Equivalent Amount

Type of contract (remaining maturity) Notional prin
cipal (dollars)

Conversion
factor

Potential ex
posure (dol

lars)
Mark-to-mar- 

ket value
Current ex
posure (dol

lars)(1) 120-day forward foreign exchange................ 5,000,000 .01 50,000 100,000 100,000 150 000(2) 6-year forward foreign exchange.................... 6,000,000 .075 450,000 -120,000 0 450 000(3) 3-year interest rate sw a p ..................... 10,000,000 .005 50,000 200,000 200,000 250^000(4) 1-year oil sw a p ....... ............................ 10,000,000 .12 1,200,000 -250,000 0 1,200 000(5) 7-year interest rate sw a p ........................... 20,000,000 .05 1,000,000 -1,300,000 0 1,000,000
T o ta l................................................. 2,750,000 300,000 3,050,000

If contracts (1) through (5) above are subject to a qualifying bilateral netting contract, then the following applies:

Total

Potential fu
ture expo
sure (from 

above)

Net current 
exposure1

Credit Equiv
alent Amount

50.000 
450,000

50.000 
1,200,000 
1,000,000

2,750,000 + 0 = 2,750,000
------— . valued "u n i « w e  is -  i,o /u ,uuu. oince inis is a negative amount, the net current exposure is zero.

To recognize the effects of netting on potential future exposure the following formula applies: Anet=.5(Agross+(NGRxAgross)
In the above example: NGR=0 (0/300,000) Anet=.5(2,750,000+(0x2,750,000)) Anet=1,375 000
Credit equivalent amount: 1,375,000+0=1,375,000.

«¿“ S o o W '6 Cquivatem am0un' would as « « *
Credit equivalent amount: 2,296,250+200,000=2,496,250.

* *  *  *  *By the order of the Board of Governors of the Federal Reserve System, August 16,1994. William W . Wiles,
Secretary o f  the Board.[FR Doc.94-20506 Filed 8-23-94 8:45am) 
BILLING CODE 6210-01-P

d e p a r tm e n t  o f  t r a n s p o r t a t io n

Federal Aviation Administration 

14CFR Part 71

[Airspace Docket No. 94-AG L-23]

Establishment of Class D Airspace; 
Akron-Canton, OH.AGENCY: Federal Aviation Administration (FAA), DOT. 
action: Notice of proposed rulemaking.

SUMMARY: This notice proposes to establish Class D airspace at Akron- Canton Regional Airport, Akron, Ohio. Currently, the airspace at Akron-Canton Regional Airport is designated as Class C airspace. During certain periods of time, the Akron-Canton Air Traffic Control Tower (ATCT) radar approach control facility is not operational. However, the ATCT at Akron-Canton Regional Airport is full-time. The intended effect of this proposal is to provide Class D airspace to maintain the two-way radio communications requirement when the radar approach control facility is not in operation.
DATES: Comments must be received on or before October s , 1994.
ADDRESSES: Send comments bn the proposal in triplicate to: Federal Aviation Administration, Office of the Assistant Chief Counsel, A G L-7 , Rules

Docket No. 94-AGL-23, 2300 East Devon Avenue, Des Plaines, Illinois 60018.The official docket may be examined in the Office of the Assistant Chief Counsel, Federal Aviation Administration, 2300 East Devon Avenue, Des Plaines, Illinois. An informal docket may also be examined during normal business hours at the Air Traffic Division, System Management Branch, Federal Aviation Administration, 2300 East Devon Avenue, Des Plaines, Illinois.
FOR FURTHER INFORMATION CONTACT:Jeffrey L. Griffith, Air Traffic Division, System Management Branch, AGL-530, Federal Aviation Administration, 2300 East Devon Avenue, Des Plaines, Illinois 60018, telephone (708) 294-7568.
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SUPPLEMENTARY INFORMATION:

Comments InvitedInterested parties are invited to participate in this proposed rulemaking by submitting such written data, views, or arguments as they may desire. Comments that provide the factual basis supporting the views and suggestions presented are particularly helpful in developing reasoned regulatory decisions on the proposal. Comments are specifically invited on the overall regulatory, aeronautical, economic, environmental, and energy-related aspects of the proposal. Communications should identify the airspace docket number and be submitted in triplicate to the address listed above. Commenters wishing the FAA to acknowledge receipt of their comments on this notice must submit with those comments a self-addressed, stamped postcard on which the following statement is made: “ Comments to Airspace Docket No. 94- AG L-23.”  The postcard will be date/ time stamped and returned to the commenter. A ll communications received on or before the specified closing date for comments will be considered before taking action on the proposed rule. The proposal contained in this notice may be changed in light of comments received. A ll comments submitted will be available for examination in the Rules Docket, FA A , Great Lakes Region, Office of the Assistant Chief Counsel, 2300 East Devon Avenue, Des Plaines, Illinois, both before and after the closing date for comments. A  report summarizing each substantive public contact with FAA personnel concerned with this rulemaking will be filed in the docket.Availability o f NPRM’sAny person may obtain a copy of the Notice of Proposed Rulemaking (NPRM) by submitting a request to the Federal Aviation Administration, Office of Public Affairs, Attention: Public Inquiry Center, A PA —220,800 Independence Avenue, S.W ., Washington, DC 20591, or by calling (202) 267-3485. Communications must identify the notice number of this NPRM. Persons interested in being placed on a mailing list for future NPRM’s should also request a copy of Advisory Circular No. 11-2A , which describes the application procedure.
The ProposalThe F A A  is considering an amendment to part 71 of the Federal Aviation Regulations (14 CFR part 71) to establish Class D airspace at Akron- Canton Regional Airport, Akron, Ohio.

Currently, the airspace at Akron-Canton Regional Airport is designated as Class C  airspace. During certain periods of time, the Akron-Canton Air Traffic Control Tower (ATCT) radar approach control facility is not operational. However, the ATCT at Akron-Canton Regional Airport is full-time. The intended effect of this proposal is to provide Class D airspace to maintain the two-way radio communications requirements when the radar approach control facility is not in operation.The coordinates for this airspace docket are based on North American Datum 83. Class D airspace designations are published in Paragraph 5000 of FA A  Order 7400.9B dated July 18,1994, and effective September 16,1994, which is incorporated by reference in 14 CFR71.1. The Class D airspace designation listed in this document would be published subsequently in the Order.The F A A  has determined that this proposed regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) is not a “ significant regulatory action”  under Executive Order 12866; (2) is not a “ significant rule” under D O T Regulatory Policies and Procedures (44 FR 11034; February26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so minimal. Since this is a routine matter that will only affect air traffic procedures and air navigation, it is certified that this rule, when promulgated, will not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility Act.List o f Subjects in 14 CFR Part 71Aispace, Incorporation by reference, Navigation (air).
The Proposed AmendmentIn consideration of the foregoing, the Federal Aviation Administration proposes to amend 14 CFR part 71 as follows:
PART 71—[AMENDED]1. The authority citation for 14 CFR part 71 continues to read as follows:Authority: 49 U .S .G  app. 1348(a), 1354(a), 1510; E .0 .10854, 24 FR 9 9565, 3 CFR, 1959- 1963 Com p., p. 389; 49 U .S.C . 106(g); 14 CFR 11.69.
§71.1 [Amended}2. The incorporation by reference in 14 CFR 71.1 of the Federal Aviation Administration Order 7400.9B, Airspace Designations and Reporting Points,

dated July 18,1994, and effective September 16,1994, is amended as follows:Paragraph 5000 General * * * * * 'A G L  OH D Akron-Canton, OH [New](lat. 40°54'59" N ., long. 81°26'32" W.) That airspace extending upward from the surface to and including 3700 feet MSL within a 4.3-mile radius of the Akron-Canton Regional Airport. This Class D airspace area is effective during the specific dates and times established in advance by a Notice to Airmen. The effective date and time will thereafter be published in the Airport/ Facility Directory.* * * * *Issued in Des Plaines, Illinois on August 15,1994.Roger W all,
Manager, A ir Traffic Division.{FR Doc. 94-20794 Filed 8-23-94; 8:45 am)
BILLING CODE 4910-13-M

Coast Guard 

33 CFR Part 165 

[CG D01-94-108]

RIN 2115-AA97

Safety Zone; Rensselaer Fest ’94 
Fireworks, Hudson River, NY

AGENCY: Coast Guard, DOT.
ACTION: Notice o f proposed rulemaking.
SUMMARY: The Coast Guard proposes to establish a safety zone for the Rensselaer Fest *94 Fireworks program in the Hudson River. The event, sponsored by the City of Rensselaer, will take place on Saturday, September 24,1994, from 8:30 p.m. until IQ p.m ., unless terminated sooner by the Captain of the Port, New York, and will temporarily close all waters of the Hudson River, shore to shore, north of the 42°38'12"N line of latitude, and south of the Dunn Memorial Bridge. This safety zone will preclude vessel traffic from transiting a portion of the Hudson River and is needed to protect the boating public from the hazards associated with fireworks exploding in the area.

DATES: Comments must be received on or before September 23,1994. 
ADDRESSES: Comments should be mailed to Commander, Coast Guard Group New York, Bldg. 108, Governors Island, New York 10004-5096, or may be delivered to the Waterways Management Office, Bldg. 108, between 8 a.m. and 4:30 p.m ., Monday through Friday, except Federal holidays. Any person wishing to visit the office must contact the Waterways Management



Federal Register / V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Proposed Rules 43519Office at (212) 668-7933 to obtain advance clearance due to the fact that Governors IslancLis a military installation with limited access.for f u r t h e r  in fo rm a tio n  c o n t a c t : Lieutenant R. Trabocchi, Waterways Management Officer, Coast Guard Group New York (212) 668-7933.SUPPLEMENTARY INFORMATION:Request for CommentsThe Coast Guard encourages interested persons to participate in this rulemaking by submitting written data, views, or arguments. A  30 day comment period is deemed to be sufficiently reasonable, prior notice to all interested persons. Since this proposed rulemaking is neither complex nor technical, a longer comment period is unnecessary and contrary to the public interest. Any delay in publishing a final rule would effectively cancel this event.Persons submitting comments should include their names and addresses, identify this notice (CGDO1-94-108) and the specific section of the proposal to which their comments apply, and give reasons for each comment. Persons wanting acknowledgment of receipt of comments should enclose a stamped, self-addressed postcard or envelope.The Coast Guard will consider all comments received during the comment period. It may change this proposal in view of the comments. The Coast Guard plans no public hearing, however, persons may request a public hearing by writing to the Project Manager at the address under ADDRESSES. If it is determined that the opportunity for oral presentations will aid this rulemaking, the Coast Guard will hold a public hearing at a time and place announced by a later notice in the Federal Register.Drafting InformationThe drafters of this notice are LT R. Trabocchi, Project Manager, Captain of the Port, New York and CDR J. Astley, Project Attorney, First Coast Guard District, Legal Office.Background and PurposeThe City of Rensselaer submitted a request to sponsor a fireworks program in the Hudson River on September 24, 1994. This proposed regulation would establish a safety zone that would temporarily close a portion of the Hudson River to protect the boating public from the hazards associated with fireworks exploding in the area. No vessel would be allowed to enter or move within this area unless permitted to do so by the Coast Guard Captain of the Port, New York.

Discussion of Proposed AmendmentsThe Coast Guard proposes to establish a safety zone in the Hudson River, New York. This safety zone will be in effect from 8:30 p.m. until 10 p.m. on September 24,1994, unless terminated sooner by the Captain of the Port, New York and will temporarily close all waters Of the Hudson River, shore to shore, north of the 42°38'12"N lien of latitude, and south of the Dunn Memorial Bridge. This regulation, if adopted, will preclude vessels from transiting the Hudson River. Closure of this portion of the Hudson River is necessary to protect the boating public from the hazards associated with fireworks exploding in the area.Regulatory EvaluationThis proposal is not a significant regulatory action under section 3(f) of Executive Order 12866 and does not require an assessment of potential costs and benefits under section 6(a)(3) of that order. It has been exempted from review by the Office of Management and Budget under that order. It is not significant under the regulatory policies and procedures of the Department of Transportation (DOT) (44 FR 11040; February 26,1979). The Coast Guard expects the economic impact of this proposal to be so minimal that a full Regulatory Evaluation under paragraph 10(e) of the regulatory policies and procedures of DOT is unnecessary. This safety zone would temporarily close all waters of the Hudson River, shore to shore, north of the 42°38'12"N line of latitude, and south of the Dunn Memorial Bridge. Although' this regulation will prevent traffic from transiting this area, the effect of this regulation will not be significant for several reasons. This has been an annual event and mariners are accustomed to the temporary closure of this portion of the Hudson River. Due to the fact that the event is limited in duration, that the event is at a late hour on a Saturday, and that extensive, advance advisories will be made to the maritime community to allow mariners to adjust their schedules to transit the area before or after the event, the impact of this regulation is expected to be minimal.Small EntitiesUnder the Regulatory Flexibility Act (5 U .S .C . 601 et seq.), the Coast Guard must consider whether this proposal will have a significant economic impact on a substantial number of small entities. “ Small entities” include independently owned and operated small businesses that are not dominant in their field and that otherwise qualify

as “ small business concerns” under Section 3 of the Small Business Act (15 U .S.C . 632).For reasons set forth in the above Regulatory Evaluation, the Coast Guard certifies under 5 U .S.C . 605(b) that this proposal, if adopted, will not have a significant economic impact on a substantial number of small entities.Collection of InformationThis proposal contains no collection of information requirements under the Paperwork Reduction Act (44 U .S.C . 3501).FederalismThe Coast Guard has analyzed this action in accordance with the principles and criteria contained in Executive Order 12612 and has determined that this proposal does not raise sufficient federalism implications to warrant the preparation of a Federalism Assessment.EnvironmentThe Coast Guard has considered the environmental impact of this regulation and concluded that under section 2.B .2.C. of Commandant Instruction M16475.1B, it is an action under the Coast Guard’s statutory authority to promote maritime safety and protect the environment and thus is categorically excluded from further environmental documentation. A  Categorical Exclusion Determination will be included in the docket.List of Subjects in 33 CFR Part 165Harbors, Marine safety, Navigation (water), Reporting and recordkeeping requirements, Security measures, Waterways.Proposed RegulationsFor reasons set out in the preamble, the Coast Guard proposes to amend 33 CFR part 165 as follows:
PART 165—[AMENDED]1. The authority citation for Part 165 continues to read as follows:Authority: 33 U .S.C. 1231; 50 U .S .C . 191;33 CFR 1.05—1(g), 6.04-1, 6.04-6, and 160.5; 49 CFR 1.46.2. A  temporary section, 165.T01-108, is added to read as follows:
§165.T01-108 Rensselaer Fest ’94 
Fireworks, Hudson River, NY(a) Location. A ll waters of the Hudson River, shore to shore, north of the 42°38'12" N line of latitude, and south of the Dunn Memorial Bridge.(b) Effective period. This section will be effective from 8:30 p.m. until 10 p.m. on September 24,1994. unless



43520 Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Proposed Rulesterminated sooner by the Captain of the Port, New York.(c) Regulations. (1) The general regulations contained in 33 CFR Section 165.23 apply to this safety zone.(2) All persons and vessels shall comply with the instructions of the Coast Guard Captain of the Port or the designated on scene patrol personnel. U .S. Coast Guard patrol personnel include commissioned, warrant, and petty officers of the Coast Guard. Upon being hailed by a U .S. Coast Guard vessel via siren, radio, flashing light, or other means, the operator of a vessel shall proceed as directed.Dated: August 11,1994.T.H. Gumour,
Captain, U .S. Coast Guard, Captain o f  the 
Port, New York.[FR Doc. 94-20718 Filed 8-23-94; 8:45 am] 
BILUNG COOE 4910-14-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52 
[W I25-01-571tb; FRL-5005-6]

Approval and Promulgation of State 
Implementation Plan; Wisconsin; 
Superior (Douglas County) Attainment 
Demonstration for Sulfur Dioxide 
Emissions
AGENCY: United States Environmental Protection Agency (USEPA).
ACTION: Proposed rule.
SUMMARY: The USEPA proposes approval of a revision to the Wisconsin State Implementation Plan (SIP) for control of sulfur dioxide (SO2) emissions in Superior (Douglas County) Wisconsin. In the final rules section of this Federal Register, the USEPA is approving the redesignation as a direct final rule without prior proposal because the Agency views this as a noncontroversial SIP revision and anticipates no adverse comments. A  detailed rationale for the approval is set forth in the direct final rule. If no adverse comments are received in response to the direct final rule, no further activity is contemplated in relation to this proposed rule. If the USEPA receives adverse comments, the direct final rule will be withdrawn and all public comments received will be addressed in a subsequent final rule based on this-proposed rule. The USEPA will not institute a second comment period. Any parties interested in commenting on this document should do so at this time.

DATES: Comments must be submitted by September 23,1994.

ADDRESSES: Written comments should be sent to:Carlton T. Nash, Chief, Regulation Development Section, Air Toxics and Radiation Branch (AT-18J), U .S. Environmental Protection Agency, 77 West Jackson Boulevard, Chicago, Illinois 60604.Copies of the proposed SIP revision, and incorporation by reference, and USEPA’s analysis are available for inspection at the U .S. Environmental Protection Agency, Region 5, Air and Radiation Division, 77 West Jackson Boulevard, Chicago, Illinois 60604. (It is recommended that you telephone Megan Beardsley at (312) 885-0669 before visiting the Region 5 Office.)A  copy of this SIP revision, and incorporation by reference is also available at the Office of Air and Radiation, Docket and Information Center (Air Docket 6102), room M1500, U .S. Environmental Protection Agency, 401 M Street, SW ., Washington, DC 20460, (202) 260-7548.
FOR FURTHER INFORMATION CONTACT: Megan Beardsley, Environmental Scientist, Regulation Development Section, Air Toxics and Radiation Branch (AT—18J), U .S. Environmental Protection Agency, Region V , Chicago, Illinois 60604, (312) 886-0669. 
SUPPLEMENTARY INFORMATION: See the information provided in the direct final rule which is located in the rules section of this Federal Register.List o f Subjects in 40 CFR Part 52Environmental protection, Air pollution control, Incorporation by reference, Sulfur oxides.Authority: 42 U .S .C . 7401-7671q.Dated: May 23,1994.Valdas V. Adamkus,
Acting Regional Administrator.[FR Doc. 94-20741 Filed 8-23-94; 8:45 am) 
BILLING CODE 6560-50-F

40 CFR Part 52
[OFV-16 -1 -5536b; O R -43-1-6523b; F R L -  
5025-9]

Approval and Promulgation of State 
" Implementation Plans: Oregon

AGENCY: Environmental Protection Agency (EPA),
ACTION: Proposed rule.
SUMMARY: The EPA proposes to approve the state implementation plan (SIP) revision submitted by the State of Oregon for the purpose of bringing about the attainment of the National ambient air quality (NAAQS) for particulate matter with an aerodynamic diameter less than or equal to a nominal

10 micrometers (PM-10). The SEP revision was submitted by the State to satisfy certain Federal Clean A ir Act requirements for an approvable moderate nonattainment area PM-10 SIP for the Eugene-Springfield, Oregon, PM-10 nonattainment area. In the final rules section of this Federal Register, the EPA is approving the State’s SIP revision as a direct final rule without prior proposal because the Agency views this as a noncontroversial revision amendment and anticipates no adverse comments. A  detailed rationale for the approval is set forth in the direct final rule. If no adverse comments are received in response to this proposed rule, no further activity is contemplated in relation to this rule. If the EPA receives adverse comments, the direct final rule will be withdrawn and all public comments received will be addressed in a subsequent final rule based on this proposed rule. The EPA will not institute a second comment period on this document.
DATES: Comments on this proposed rule must be received in writing by September 23,1994.
ADDRESSES: Written comments should be addressed to Montel Livingston, Environmental Protection Specialist (AT-082), Air Programs Section, at the EPA Regional Office listed. Copies of the documents relevant to this proposed rule are available for public inspection 5 during normal business hours at the following locations. The interested persons wanting to examine these documents should make an appointment with the appropriate office at least 24 hours before the visiting day.Environmental Protection Agency, Region 10, Air Programs Section, 1200 6th Avenue, Seattle, WA 98101.The State of Oregon Department of Environmental Quality, 811 SW ., Sixth Avenue, Portland, OR 97204-1390.

FOR FURTHER INFORMATION CONTACT: Rindy Ramos, Air Programs Branch(AT- 082), EPA Region 10,1200 6th Avenue, Seattle, WA 98101, (206) 553-6510.
SUPPLEMENTARY INFORMATION:See the information provided in the direct final actionwhich is located in the rules section of this Federal Register.Dated: July 11,1994.Chuck Clarke,
Regional Administrator.[FR Doc. 94-20739 Filed 8-23-94; 8:45 a m [
BILLING COOE 6560-50-*
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40 CFR Part 52
(CA-21-2-6 2 3 5 ; FRL-6058-4]

Approval and Promulgation of 
Implementation Plans; California State 
Implementation Plan Revision; San 
Diego County Air Pollution Control 
District; San Joaquin Valley Unified Air 
Pollution Control District

AGENCY: Environmental Protection Agency (EPA).
ACTION: Notice of proposed rulemaking.
SUMMARY: EPA is proposing to approve revisions to the California State Implementation Plan (SIP) which concern the control of volatile organic compound (VOC) emissions from surface cleaning and degreasing operations, oil sump operations, and the storage of materials containing VOCs. The intended effect of proposing approval of these rules is to regulate emissions of VOCs in accordance with the requirements of the Clean Air Act, as amended in 1990 (CAA or the Act). EPA’s final action on this notice of proposed rulemaking (NPRM) will incorporate these rules into the federally approved SIP. EPA has evaluated each of these rules and is proposing to approve them under provisions of the CAA regarding EPA action on SIP submittals, SlPs for national primary and secondary ambient air quality standards and plan requirements for nonattainment areas.

DATES: Comments must be received on 
or before September 2 3 ,1 9 9 4 .
ADDRESSES: Comments may be mailed to: Daniel A . Meer, Rulemaking Section (A-5-3), Air and Toxics Division, U .S. Environmental Protection Agency,Region IX , 75 Hawthorne Street, San Francisco, CA  94105.Copies of the rule revisions and EPA’s evaluation report of each rule are available for public inspection at EPA’s Region IX office during normal business hours. Copies of the submitted rule revisions are also available for inspection at the following locations: Environmental Protection Agency, Air Docket 6102, 401 “ M ” Street, SW ,, Washington, DC 20460.California Air Resources Board, Stationary Source Division, Rule Evaluation Section, 2020 “ L”  Street, Sacramento, CA  95814.San Diego County APCD, 9150 Chesapeake Drive, San Diego, CA 92123.San Joaquin Valley Unified APCD,1999 Tuolumne Street, suite 200,Fresno, CA  93721.

FOR FURTHER INFORMATION CONTACT: Mae Wang, Rulemaking Section (A-5-3), Air and Toxics Division, U .S.

Environmental Protection Agency, Region IX, 75 Hawthorne Street, San Francisco, CA  94105, Telephone: (415) 744-1200.
SUPPLEMENTARY INFORMATION: ApplicabilityThe rules being proposed for approval into the California SIP include: San Diego County Air Pollution Control District (SDCAPCD) Rule 67.6, Solvent Cleaning Operations; SDCAPCD Rule 67.17, Storage of Materials Containing Volatile Organic Compounds; San Joaquin Valley Unified Air Pollution Control District (SJVUAPCD) Rule461.1, Organic Solvent Degreasing Operations; and SJVUAPCD Rule 465.2, Crude Oil Production Sumps. These rules were submitted by the California Air Resources Board (CARB) on April 5, 1991 (67.6), February 11,1994 (67.17), and January 28,1992 (461.1 and 465.2).BackgroundOn March 3,1978, EPA promulgated a list of ozone nonattainment areas under the provisions of the Clean Air Act, as amended in 1977 (1977 CA A  or pre-amended Act), that included the SDCAPCD and the following eight air pollution control districts (APCDs) which comprise the San Joaquin Valley Area: Fresno County APCD, Kern County APCD, Kings County APCD *, Madera County APCD, Merced County APCD, San Joaquin County APCD, Stanislaus County APCD, and Tulare County A P C D .2 43 FR 8964,40 CFR 81.305. Because these areas were unable to meet the statutory attainment date of December 31,1982, California requested under section 172(a)(2), and EPA approved, an extension of the attainment date to December 31,1987.3 40 CFR 52.238. On May 26,1988, EPA notified the Governor of California, pursuant to section 110(a)(2)(H) of the pre-amended Act, that the above districts’ portions of the California SIP were inadequate to attain and maintain the ozone standard and requested that deficiencies in the existing SIP be corrected (EPA’s SIP-Call). On
1 At that time, Kern County included portions of 

two air basins: the San Joaquin Valley Air Basin and 
the Northeast Desert Air Basin. The San Joaquin 
Valley Air Basin portion of Kern County was 
designated as nonattainment, and the Southeast 
Desert portion of Kern County was designated as 
unclassified. (See 40 CFR 81.305,1991)

2 On March 20,1991, the San Joaquin Valley 
Unified Air Pollution Control District (SJVUAPCD) 
was formed. The SJVU APCD  has authority over the 
San Joaquin Valley Air Basin which includes all of 
the above eight counties except the Southeast 
Desert Air Basin portion of Kern County.3 This extension was not requested for the following counties: Kern, Kings, Madera, Merced, and Tulare. Thus, the attainment date for these counties remained December 31,1982.

November 15,1990, the Clean Air Act Amendments of 1990 were enacted. Public Law 101-549,104 Stat. 2399, Codified at 42 U .S.C . 7401-7671q. In amended section 182(a)(2)(A) 0f  the CA A , Congress statutorily adopted the requirement that nonattainment areas fix their deficient reasonably available control technology (RACT) rules for ozone and established a deadline of May 15,1991 for states to submit corrections of those deficiencies.Section 182(a)(2)(A) applies to areas designated as nonattainment prior to enactment of the amendments and classified as marginal or above as of the date of enactment. It requires such areas to adopt and correct RACT rules pursuant to pre-amended section 172(b) as interpreted in pre-amendment guidance.4 EPA’s SIP-Call used that guidance to indicate the necessary corrections for the specific nonattainment areas. The San Diego County area is classified as “ severe” , and the San Joaquin Valley area is classified as “ serious” . 3 Therefore, these areas were subject to the RACT fix-up requirement and the May 15,1991 deadline.in e otate ot Cantonna submitted many revised RACT rules for incorporation into its SIP on April 5, 1991, January 28,1992, and February11,1994, including the rules being acted on in this document. This document addresses EPA’s proposed action for SDCAPCD Rule 67.6, Solvent Cleaning Operations; SDCAPCD Rule 67.17, Storage of Materials Cdntaining Volatile Organic Compounds; SJVUAPCD Rule461.1, Organic Solvent Degreasing Operations; and SJVUAPCD Rule 465.2, Crude O il Production Sumps. SDCAPCD adopted Rule 67.6 on October 16,1990, and Rule 67.17 on September 21,1993. SJVUAPCD adopted both Rule 461.1 and Rule 465.2 on September 19,1991. These submitted rules were found to be complete on the following dates: SDCAPCD Rule 67.6, May 21,1991; SDCAPCD Rule 67.17, April 11,1993; and SJVUAPCD Rule 461.1 and Rule465.2, ApriJ 3,1992. These rules were found to be ¡complete pursuant to EPA’s
4 Among other thing», the pre-amendment 

guidance consists of those portions of the proposed 
post-1987 ozone and carbon monoxide policy that 
concern R A CT , 52 FR 45044 (November 24,1987); 
“ Issues Relating to V O C  Regulation Outpoints, 
Deficiencies, and Deviations, Clarification to 
Appendix D of November 24,1987 Federal Register 
Notice”  (Blue Book) (notice o f availability was - 
published In the Federal Register on Mav 25,1988); 
and the existing control technique guidelines (CTGs).

* The San Diego County and San Joaquin Valley 
Unified Areas were redesignated nonattainment and 
classified by operation of law pursuant to sections 
107(d) and 181(a) upon the date of enactment of the 
C A A . See 55 FR 56694 (November 6,1991),



43522 Federal Register / V o l. 59, No. 163 / W ednesday, August 24, 1994 / Proposed Rulescompleteness criteria that are set forth in 40 CFR part 51, appendix V 6 and are being proposed for approval into the SIP.SDCAPCD Rule 67.6 and SJVUAPCD Rule 461.1 control VOC emissions from solvent degreasing operations. •,SJVUAPCD Rule 465.2 controls VOC emissions from crude oil production sumps, and SDCAPCD Rule 67.17 controls emissions from the storage of materials containing VOCs. VOCs contribute to the production of ground level ozone and smog. These rules were adopted as part of each district’s efforts to achieve the National Ambient Air Quality Standard (NAAQS) for ozone and in response to EPA’s SIP-Call and the section 182(a)(2)(A) CA A  requirement. The following is EPA’s evaluation and proposed action for these rules.EPA Evaluation and Proposed ActionIn determining the approvability of a VOC rule, EPA must evaluate the rule for consistency with the requirements of the CAA and EPA regulations, as found in section 110 and part D of the CA A  and 40 CFR part 51 (Requirements for Preparation, Adoption, and Submittal of Implementation Plans). The EPA interpretation of these requirements, which forms the basis for today’s action, appears in the various EPA policy guidance documents listed in footnote4. Among those provisions is the requirement that a VOC rule must, at a minimum, provide for the implementation of RACT for stationary sources of V O C emissions. This requirement was carried forth from the pre-amended Act.For the purpose of assisting state and local agencies in developing RACT rules, EPA prepared a series of Control Technique Guideline (CTG) documents. The CTGs are based on the underlying requirements of the Act and specify the presumptive norms for what is RACT for specific source categories. Under the CAA , Congress ratified EPA’s use of these documents, as well as other Agency policy, for requiring States to “ fix-up” their RACT rules. See section 182(a)(2)(A). The CTG applicable to SDCAPCD Rule 67.6, Solvent Cleaning Operations, and SJVUAPCD Rule 461.1, Organic Solvent Degreasing Operations, is EPA—450/2—77-022, “ Control of Volatile Organic Emissions from Solvent Metal Cleaning.” No CTG has been prepared covering the new SDCAPCD Rule 67.17, Storage of Materials
6 EPA adopted the completeness criteria on 

February 16,1990 (55 FR 5830) and, pursuant to 
section 110(k)(l)(A) of the C A A , revised the criteria 
on August 26,1991 (56 FR 42216).

Containing Volatile Organic Compounds, or the new SJVUAPCD Rule 465.2, Crude Oil Production Sumps. Accordingly, the latter two rules were evaluated based on EPA policy and on rules covering similar source categories from other districts in California. Further interpretations of EPA policy are found in the Blue Book, referred to in footnote 4. In general, these guidance documents have been set forth to ensure that VOC rules are fully enforceable and strengthen or maintain the SIP.SDCAPCD Rule 67.6, Solvent Cleaning Operations, includes the following significant changes from the current SIP:1. Expanded the applicability of the rule to include cold-solvent dip tanks, all vapor degreasers, and stripper and vapor solder reflow equipment.2. Added a schedule for bringing equipment into compliance with the amended rule.3. Expanded and revised equipment and operating requirements for a variety of degreasers.4. Revised and expanded definitions to reflect changes and additions in the textual material.5. Revised the provisions allowing for alternative add-on control devices that reduced emissions of VOCs by at least 85 percent.6. Added recordkeeping requirements and test methods.SJVUAPCD Rule 461.1, Organic Solvent Degreasing Operations, includes the following significant changes from the current SIP:1. Added more restrictive controls for highly volatile degreasing solvents.2. Added test methods for determining compliance.3. Added recordkeeping requirements.4. Expanded definitions from 7 to 17 items.5. Deleted Executive Officer (EO) discretion for items such as selection and approval of emission control systems and test methods.6. Expanded operating requirements for all types of degreasers.7. Added a compliance schedule.SDCAPCD Rule 67.17, Storage ofMaterials Containing Volatile Organic Compounds, is a new rule that sets forth standards requiring closure of all containers containing VOC and handling of VOC-containing wastes, such as wipe cloths.SJVUAPCD Rule 465.2, Crude Oil Production Sumps, is also a new rule that sets forth standards for controlling VOC emissions from the various types of crude oil production sumps.EPA has evaluated the submitted rules and has determined that they are

consistent with the CA A , EPA regulations, and EPA policy. Therefore, SDCAPCD Rule 67.6, Solvent Cleaning Operations, SDCAPCD Rule 67.17, Storage of Materials Containing Volatile Organic Compounds, SJVUAPCD Rule 461.1, Organic Solvent Degreasing Operations, and SJVUAPCD Rule 465.2, Crude Oil Production Sumps, are being proposed for approval under section 110(k)(3) of the CA A  as meeting the requirements of section 110(a) and partD.Nothing in this action should be construed as permitting or allowing or establishing a precedent for any future request for revision to any state implementation plan. Each request for revision to the state implementation plan shall be considered separately in light of specific technical, economic, and environmental factors and in relation to relevant statutory and regulatory requirements.Regulatory ProcessUnder the Regulatory Flexibility Act,5 U .S.C. 600 et seq., EPA must prepare a regulatory flexibility analysis assessing the impact of any proposed or final rule on small entities. 5 U .S .C . 603 and 604. Alternatively,-EPA may certify that the rule will not have a significant impact on a substantial number of small entities. Small entities include small businesses, small not-for-profit enterprises and government entities with jurisdiction over populations of less than 50,000.SIP approvals under sections 110 and 301 and subchapter I, part D of the CA A  do not create any new requirements, but simply approve requirements that the State is already imposing. Therefore, because the Federal SIP-approval does not impose any new requirements, it does not have a significant impact on any small entities affected. Moreover, due to the nature of the Federal-state relationship under the CAA , preparation of a regulatory flexibility analysis would constitute Federal inquiry into the economic reasonableness of state action. The CA A  forbids EPA to base its actions concerning SIPs on such grounds.
Union Electric Co. v. U.S. E .P .A ., 427 U .S. 246, 256-66 (S.Ct. 1976); 42 U .S.C . 7410(a)(2).This action has been classified as a Table 2 action by the Regional Administrator under the procedures published in the Federal Register on January 19,1989 (54 FR 2214-2225), as revised by an October 4,1993 memorandum from Michael H. Shapiro, Acting Assistant Administrator for Air and Radiation. The Office of Management and Budget has exempted



43523Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Proposed Rulesthis regulatory action from Executive Order 12866 review.List of Subjects in 40 CFR Part 52Environmental protection, Air pollution control, Hydrocarbons, Intergovernmental relations, Ozone, Reporting and recordkeeping requirements.Authority: 42 U .S.C. 7401-767lq.Dated: August 12,1994.Felicia Marcus,
Regional Administrator.(FR Doc. 94-20804 Filed 8-23-94; 8:45 am] 
BILLING CODE 6560-90-f

40 CFR Parts 63 and 70 [AD-FRL-6057—7]
Clean Air Act Proposed Interim 
Approval of the Operating Permits 
Program; Washoe County District 
Health Department, Nevada

AGENCY: Environmental Protection Agency.ACTION: Proposed interim approval.
SUMMARY: The EPA proposes interim approval of the operating permits program submitted by the Washoe County District Health Department (Washoe or District) for the purpose of complying with Federal requirements that mandate that states develop, and submit to EPA, programs for issuing operating permits to all major stationary sources, and to certain other sources. 
DATES: Comments on this proposed action must be received in writing by September 23,1994.
ADDRESSES: Comments should be addressed to Celia Bloomfield, Mail Code A —5—2, U .S. Environmental Protection Agency, Region IX , Air & Toxics Division, 75 Hawthorne Street, San Francisco, CA 94105.Copies of the District’s submittal and other supporting information used in developing the proposed rule are available for inspection during normal business hours at the following location: U.S. Environmental Protection Agency, Region IX , 75 Hawthorne Street, San Francisco, CA  94105.
FOR FURTHER INFORMATION CONTACT:Celia Bloomfield (telephone 415/744- 1249), Mail Code A -5 -2 , U .S. Environmental Protection Agency, Region IX , Air & Toxics Division, 75 Hawthorne Street, San Francisco, C A  94105.
SUPPLEMENTARY INFORMATION:I. Background and PurposeAs required under title V of the Clean Air Act (Act) as amended (1990), EPA

has promulgated rules that define the minimum elements of an approvable state operating permits program and the corresponding standards and procedures by which the EPA will approve, oversee, and withdraw approval of state operating permits programs (see 57 FR 32250 (July 21, 1992)). These rules are codified at 40 Code of Federal Regulations (CFR) part 70. Title V requires states to develop, and submit to EPA, programs for issuing these operating permits to all major stationary sources and to certain other sources.The Act requires that states develop and submit these programs to EPA by November 15,1993, and that EPA act to approve or disapprove each program within 1 year after receiving the submittal. The EPA’s program review occurs pursuant to section 502 of the Act and the part 70 regulations, which together outline criteria for approval or disapproval. Where a program substantially, but not fully, meets the requirements of part 70, EPA may grant the program interim approval for a period of up to 2 years. If EPA has not fully approved a program by 2 years after the November 15,1993 date, or by the end of an interim program, it must establish and implement a Federal program.II. Proposed Action and ImplicationsThis document focuses on specific elements of Washoe’s title V  operating permits program submittal that must be corrected to meet the requirements of 40 CFR part 70. The full program submittal, the Technical Support Document containing a detailed analysis of the full program, and other relevant materials are available as part of the public docket. '
A . Analysis o f State Submission 1. Support MaterialsWashoe submitted its title V operating permits program on November 18,1993, and the program was found complete on January 13,1994. Washoe is authorized by State law (Nevada Revised Statues (NRS) 445.546) to develop and administer this program for the District. Washoe’s title V  submittal includes a letter from the District Health Officer requesting program approval and a legal opinion from the District Attorney stating that Washoe has adequate authority to carry out all aspects of the program. Washoe’s program also contains a complete program description, District implementing and supporting regulations, and all other program documentation required by § 70.4(b), elements of the initial program

submission. State statutes were submitted separately by the Nevada Division of Environmental Protection. Washoe’s submittal also includes a proposed implementation agreement defining District and EPA responsibilities and commitments for administering the program. EPA and Washoe will work to finalize this agreement prior to final approval.2. Regulations and Program ImplementationWashoe’s District Board of Health Regulations Governing Air Quality Management were revised on October 20,1993 to provide for the implementation of a title V operating permits program. These regulations substantially meet the requirements of 40 CFR part 70, § § 70.2 and 70.3 for applicability; § § 70.4,70.5, and 70.6 for permit content, including operational flexibility; § 70.7 for public participation and minor permit modifications; § 70.5 for criteria that define insignificant activities; § 70.11 for requirements for enforcement authority; and § 70.5 for complete application forms. There are a few program deficiencies that are outlined below as interiip approval issues and detailed further in the Technical Support Document.Washoe has authority under State and local law to issue a variance from State and local requirements. These variance provisions are contained in Nevada Revised Statutes 445.506, 445.511, 445.516, 445.521 and 44^.546, and by District regulations 020.0051, 020.020, 020.0251, 020.0253, and 020.0254.These provisions allow the Hearing Board discretion to grant relief from compliance with District rules and regulations. The EPA regards these provisions as wholly external to the program submitted for approval under part 70, and consequently is proposing to take no action on these provisions of local law. In addition, the EPA has no authority to approve provisions of local law, such as the variance provisions referred to, that are inconsistent with the Act. The EPA does not recognize the ability of a permitting authority to grant relief from the duty to comply with a federally enforceable part 70 permit, except where such relief is granted through procedures allowed by part 70.A  part 70 permit may be issued or revised (consistent with part 70 permitfing procedures) to incorporate those terms of a variance that are consistent with applicable requirements. A  part 70 permit may also incorporate, via part 70 permit issuance or modification procedures, the schedule of compliance set forth in a



43524 Federal Register / V o l. 59, No. 163 / W ednesday, August 24, 1994 / Proposed Rulesvariance. However, EPA reserves the right to pursue enforcement of applicable requirements notwithstanding the existence of a compliance schedule in a permit to operate. This is consistent with 40 CFR 70.5(c)(8)(iii)(C), which states that a schedule of compliance “ shall be supplemental to, and shall not sanction noncompliance with, the applicable requirements on which it is based.” EPA’s policy on variances is supported by District rule 020.0254(1) that states that variances may not be issued from any requirement established or promulgated under the Act.3. Permit Fee DemonstrationSection 502(b)(3) of the Act requires that each permitting authority collect fees sufficient to cover all reasonable direct and indirect costs required to develop and administer its title V operating permits program. Each title V program submittal must contain either a detailed demonstration of fee adequacy or a demonstration that aggregate fees collected from title V sources meet or exceed $25 per ton per year (adjusted from 1989 by the Consumer Price Index (CPI)). The $25 per ton amount is presumed, for program approval, to be sufficient to cover all reasonable program costs and is thus referred to as the “ presumptive minimum,”(§ 70.9(b)(2)(i)).Washoe has opted to make a presumptive minimum fee demonstration. Washoe’s fee schedule is based on average pounds of pollutants emitted per day. Title V sources in Washoe County are charged fees of $10 per average pound per day, an amount determined by the District to cover the direct and indirect costs of the program. Because the fee schedule (mathematically equivalent to $54.79 per ton per year) exceeds the presumptive minimum, Washoe was not required to submit a detailed fee demonstration. As required by § 70.9(b)(2)(iv), these fees will be increased each year by an amount equal to or greater than the Consumer Price Index (030.310). In addition, sources are subject to application review fees. Finally, Washoe has committed to provide future accounting demonstrations and to make revisions to its fee structure if necessary.4. Provisions Implementing the Requirements of Other Titles of the Acta. Title III—Washoe has demonstrated in its title V program submittal broad legal authority to incorporate into permits and enforce all applicable requirements; however, Washoe has also indicated that additional regulatory

authority may be necessary to carry out specific section 112 activities. Washoe has therefore supplemented its broad legal authority with a commitment to “ adopt any future standards and regulations related to section 112 in a timely manner as they are promulgated by EPA,” (Letter from David Rice, Governor’s designee, November 10, 1993). EPA has determined that this commitment, in conjunction with the broad statutory authority, adequately assures compliance with all section 112 requirements. The EPA regards this commitment as an acknowledgement by Washoe of its obligation to obtain further regulatory authority as needed to issue permits that assure compliance with section 112 applicable requirements. This commitment does not substitute for compliance with part 70 requirements that must be met at the time of program approval.EPA is interpreting the above legal authority and commitment to mean that Washoe is able to carry out all section 112 activities. For further discussion, please refer to the Technical Support Document and the April 13,1993 guidance memorandum titled “ Title V Program Approval Criteria for Section 112 Activities,”  signed by John Seitz.b. Title IV—Washoe has committed in a letter from David Rice (dated February 9,1994) to obtain by January 1,1995 the necessary regulatory authority to administer an acid rain program and to make regulatory revisions as necessary to accommodate Federal revisions and additions.
B. Options for Approval/Disapproval 
and Implications1. Title V Operating Permits Program Under the Authority of Section 502 of the ActThe EPA is proposing to grant interim approval to the operating permits program submitted by the Nevada Division of Environmental Protection on behalf of the Washoe County District Health Department on November 18, 1993. Following interim approval, Washoe must make the following changes to receive full approval:(1) Revise insignificant activity provisions so that they comply with § 70.5(c). Specifically, 030.905(B)(3) must state that any activity at a title V facility that is subject to an applicable requirement may not qualify as an insignificant activity. Because Washoe defines insignificant activities by size, both rule 030.020(C)(4) and the application form must require the applicant to list all insignificant activities in enough detail to determine

applicability and fees, and to impose any applicable requirements.(2) Revise 030.020 to state that each application must contain the following information: (a) Description of any processes and products associated with alternate scenarios (§ 70.5(c)(2)); (b) description of compliance monitoring devices or activities (§ 70.5(c)(3)(v)); (c) when emissions trading provisions are requested by a source, proposed replicable procedures and permit terms (§ 70.4(b)(12)(iii)); and (d) statement that the source will, in a timely manner, meet all applicable requirements that will become effective during the permit term (§ 70.5(c)(8)). EPA has also noted in the Technical Support Document recommended revisions to Washoe’s permit application form so that the form will better reflect the information required by regulation. In addition, rule 030.020 must clearly require that any application form, report, or compliance certification submitted in the permit application include a certification based on information and belief formed after reasonable inquiry. (§ 70.5(d))(3) Add a provision to the rule that imposes a general duty on the permit applicant to submit supplementary facts or corrected information upon becoming aware of any failure to submit relevant facts or submittal of incorrect information. (§ 70.5(b))(4) Revise 030.930 to provide public notice “ by other means if  necessary to assure adequate notice to the affected public.”  (§ 70.7(h)(1))(5) Revise 030.960(C)(8) to state that the certifications must be based on information and belief formed after reasonable inquiry. (§ § 70.6(c)(1) and 70.5(d))(6) Revise 030.970(B) to state that schedules for compliance shall resemble and be at least as stringent as that contained in any judicial consent decree or administrative order.(§ § 70.5(c)(8)(iii)(C) and 70.6(c)(3))(7) Revise 030.950(E) to ensure that all significant permit modifications, other than those requiring an Authority to Construct, may not be placed into operation until the permitting authority has revised the source’s part 70 permit. Washoe’s program currently provides this implementation time frame for modifications requiring an Authority to Construct and modifications that are prohibited by an existing permit; however, the time frame must be extended to the remaining universe of significant modifications.(§ 70.5(a)(l)(ii))The above program deficiencies must be corrected before Washoe can receive full program approval. EPA may propose to grant interim approval at this



43525Federal Register / V ol. 59, N o. 163 / W ednesday, August 24, 1994 / Proposed Rulestime because the program “ substantially meets” the requirements of part 70 (§ 70.4(d)(1)). This interim approval, which may not be renewed, extends for a period of up to 2 years. During the interim approval period, the District is protected from sanctions for failure to have a program, and EPA is not obligated to promulgate a Federal permits program in the District. Permits issued under a program with interim approval have frill standing with respect to part 70, and the 1-year time period for submittal of permit applications by subject sources begins upon EPA’s final action granting interim approval, as does the 3-year time period for processing initial permit applications.2. District Preconstruction Permit Program Implementing Section 112(g) of the ActAs a condition of approval of the operating permits program, Washoe is required to implement section 112(g) of the Act from the effective date of the title V program. Imposition of case-by- case determinations of M ACT or offsets under section 112(g) will require the use of a mechanism for establishing federally enforceable restrictions on a source-specific basis. The EPA is proposing to approve Washoe’s preconstruction permitting program found in District rules 030.000 and 030.002 under the authority of title V and part 70 solely for the purpose of implementing section 112(g) during the transition period between title V approval and adoption of a District rule implementing EPA’s section 112(g) regulations. EPA believes this approval is necessary so that Washoe has a mechanism in place to establish federally enforceable restrictions for section 112(g) purposes from the date of title V approval. Although section 112(1) generally provides the authority for approval of state air toxics programs, title V and section 112(g) provide authority for this limited approval because of the direct linkage between implementation of section 112(g) and title V. The scope of this approval is narrowly limited to section 112(g), and does not confer or imply approval for purposes of any other provision under the Act. If Washoe does not wish to implement section 112(g) through its preconstruction permit program and can demonstrate that an alternative means of implementing section 112(g) exists, the EPA may, in its final approval action approve the alternative instead.This approval of Washoe’s preconstruction permit program as a section 112(g) mechanism is for an interim period only, until the District is able to adopt regulations consistent with

regulations promulgated by EPA to implement section 112(g). Accordingly, EPA is proposing to limit the duration of this approval to a reasonable time following EPA’s final promulgation of section 112(g) regulations so that Washoe, acting expeditiously, will be able to adopt regulations consistent with the section 112(g) regulations. The EPA is proposing here to limit the duration of this approval to 12 months following promulgation by EPA of section 112(g) regulations. Comment is solicited on whether 12 months is an appropriate period considering Washoe’s procedures for adoption of regulations.3. Program for Straight Delegation of Section 112 Standards Under the Authority of Section 112(1) of the ActRequirements for title V program approval, specified in 40 CFR 70.4(b), encompass section 112(1)(5) requirements for approval of a program for delegation of section 112 standards as promulgated by EPA as they apply to part 70 sources. Section 112(1)(5) requires that Washoe’s program contain adequate authorities, adequate resources for implementation, and an expeditious compliance schedule, which are also requirements under part 70. Therefore, the EPA is also proposing to grant approval under section 112(1)(5) and 40 CFR 63.91 of Washoe’s program for receiving delegation of section 112 standards that are unchanged from the Federal standards as promulgated.Washoe has informed EPA that it intends to employ incorporation by reference as the mechanism for accepting straight delegation of section 112 standards. The details of this delegation mechanism will be set forth in a Memorandum of Agreement between Washoe and EPA, expected to be completed prior to approval of Washoe’s section 112(1) program for straight delegations. This program applies to both existing and future standards but is limited to sources covered by the part 70 program.III. Administrative Requirements
A . Request for Public CommentsThe EPA is requesting comments on all aspects of this proposed interim approval. Copies of Washoe’s submittal and other information relied upon for the proposed interim approval are contained in a docket maintained at the EPA Regional Office. The docket is an organized and complete file of all the information submitted to, or otherwise considered by, EPA in the development of this proposed interim approval. The principal purposes of the docket are:

(1) To allow interested parties a means to identify and locate documents so that they can effectively participate in the approval process; and(2) To serve as the record in case of judicial review. The EPA will consider any comments received by September23,1994.
B. Executive Order 12866The Office of Management and Budget has exempted this regulatory action from Executive Order 12866 review.
C. Regulatory Flexibility ActUnder the Regulatory Flexibility Act,5 U .S .C , 600 et seq., EPA must prepare a regulatory flexibility analysisassessing the impact of any proposed or final rule on small entities. 5 U .S.C . 603, 604. Alternatively, EPA may certify that the rule will not have a significant'impact on a substantial number of small entities. Small entities include small businesses, small not-for-profit enterprises, and government entities with jurisdiction over populations of less than 50,000.The EPA’s actions under section 502 of the Act do not create any new requirements, but simply address operating permits programs submitted to satisfy the requirements of 40 CFR part 70. Therefore, because this action does not impose any new requirements, it does not have a significant impact on a substantial number of small entities. Moreover, due to the nature of the Federal-state relationship under the Act, preparation of a regulatory flexibility analysis would constitute Federal inquiry into the economic reasonableness of state action.The Act forbids EPA to base its actions concerning operating permits programs on such grounds. Union Electric Co. v. 

U .S. E .P .A ., 427 U .S. 246, 256-66 (S.Ct 1976); 42 U .S.C . 7410(a)(2).If the interim approval is converted to a disapproval, it will not affect any existing District requirements applicable to small entities. Federal disapproval of the District’s submittal does not affect its state enforceability. Moreover, EPA's disapproval of the submittal does not impose any new Federal requirements. Therefore, EPA certifies that conversion from interim approval to disapproval would not have a significant impact on a substantial number of small entities because it does not remove existing District requirements nor does it substitute any new Federal requirements.Authority: 42 U .S .C .7401-7671 q.
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Dated: August 5,1994.Nora L McGee,

Acting Regional Administrator.[FR Doc. 94-20812 Filed 8-23-94; 8:45 am] 
BILLING CODE 6560-50-F

40 CFR Part 180 [OPP-300330B; FRL-4873-8]R!N 2070-AC13
Methyl Vinyl Ether-Maleic Acid 
Copolymer and Methyl Vinyl Ether 
Maleic Acid Copolymer Calcium 
Sodium Salt; Tolerance Exemption

AG ENCY: Environmental Protection Agency (EPA).
ACTION: Proposed rule.
SUMMARY: This document modifies the uses and categories of exemptions included in the recent regulation establishing an exemption from the requirement of a tolerance for residues of methyl vinyl ether-maleic acid copolymer (CAS Reg. No. 25153-40-6) and methyl vinyl ether-maleic acid copolymer calcium sodium salt (CAS Reg. No. 62386-95-2) in order to correctly list the exemptions and uses for these polymers. EPA is proposing to establish an exemption from the requirement of a tolerance for residues of these polymers when used as inert ingredient (dispersants, seed-coating adhesives) in pesticide formulations applied to growing crops, raw agricultural commodities after harvest or animals.
DATES: Comments, identified by the document control number [OPP- r 300330B], must be received on or before September 23,1994.
A D D RESSES: By mail, submit written comments to: Public Response and Program Resources Branch, Field Operations Division (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M St., SW., Washington, DC 20460. In person, deliver comments to: Rm. 1132, Crystal M all, Building #2,1921 Jefferson Davis Hwy.,_ Arlington, VA 22202.Information submitted as a comment concerning this document may be claimed confidential by marking any part of all of that information as “ Confidential Business Information” (CBI). Information so marked will not be disclosed except in accordance with procedures set forth in 40 CFR part 2.A copy of the comment that does not contain CBI must be submitted for inclusion in the public record. Information not marked confidential will be included in the public docket by

the EPA without prior notice. The public docket is available for public inspection in Rm. 1132 at the address given above, from 8 a.m. to 4 p.m., Monday through Friday, excluding legal holidays.
FOR FURTHER INFORMATION CONTACT: By mail: Tina Levine, Registration Support Branch, Registration Division (7505W), Office of Pesticide Programs, Environmental Protection Agency, 401 M St., SW ., Washington, DC 20460. Office location and telephone number: 26800 Crystal Drive, North Tower, Arlington, VA 22202, (703)-308-8393. 
SUPPLEMENTARY INFORMATION: International Specialty Products (ISP), 1361 Alps Rd., Wayne, NJ 07470, submitted petitions (PPs 3E4260 and 3E4261) to EPA requesting that the Administrator, pursuant to section 408(e) of the Federal Food, Drug and Cosmetic Act (FFDCA) (21 U .S.C . 346a(e)), propose to amend 40 CFR 180.1001(c) and (e) by establishing an exemption from the requirement of a tolerance for residues of methyl vinyl ether-maleic acid copolymer (CAS Reg. No; 25153-40-6) and methyl vinyl ether- maleic acid copolymer calcium sodium salt (CAS Reg. No. 62386-95-2) when used as inert ingredients (dispersants, seed-coating adhesives) in pesticide formulations applied to growing crops, raw agricultural commodities after harvest, or animals. For simplicity, the exemption from tolerance under 40 CFR 180.1001(c) was requested for the seedcoating adhesive use, which is only applicable to growing crops, as well as the dispersant use, which could include post-harvest uses. The exemption from tolerance under 40 CFR 180.1001(e) would apply to the use of the inerts as dispersants in formulations applied to animals.EPA initially proposed these exemptions in the Federal Register of March 30,1994 (59 FR 14820); hpwever, the proposal incorrectly listed the uses as “ dispersant and seed-coating adhesive, respectively,”  implying that one polymer would be used as a dispersant and the other as a seedcoating adhesive. In addition, EPA listed methyl vinyl ether-maleic acid copolymer (CAS Reg. No. 25153-40-6) as exempt under 40 CFR 180.1001(c) as a dispersant and methyl vinyl ether- maleic acid copolymer calcium salt (CAS Reg. No. 62386-95-2) as exempt under 40 CFR 180.1001(e) as a seedcoating adhesive, a use inconsistent with a clearance for use on animals. Despite these errors, no comments were received on the proposal and the error continued into the final rule, which was published in the Federal Register of

May 25, 1994 (59 FR 26950). EPA is now proposing to exempt both polymers under 40 CFR 180.1001(c) and (e), as originally requested and as set forth below.The basis of these exemptions remains that these chemicals are polymers which conform to a set of criteria which identify categories of polymers that present low risk. The specific criteria are described in the March 30,1994, proposal.Any person who has registered or submitted an application for registration of a pesticide, under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) as amended, which contains any of the ingredients listed herein, may request within 30 days after publication of this document in the Federal Register that this rulemaking proposal be referred to an Advisory Committee in accordance with section 408(e) of the Federal Food, Drug, and Cosmetic Act.Interested persons are invited to submit written comments on the proposed regulation. Comments must bear a notation indicating the document control number, [OPP-300330B]. AU written comments filed in response to this petition will be available in the Public Response and Program Resources Branch, at the address given above from 8 a.m. to 4 p.m., Monday through Friday, except legal holidays.The Office of Management and Budget has exempted this rule from the requirements of section s  of Executive Order 12866.Pursuant to the requirements of the Regulatory Flexibility Act (Pub. L. 96- 354, 94 Stat. 1164, 5 U .S.C . 601-612), the Administrator has determined that regulations establishing new tolerances or raising tolerance levels or establishing exemptions from tolerance requirements do not have a significant economic impact on a substantial number of small entities. A  certification statement to this effect was publishedin the Federal Register of May 4,1981 (46 FR 24950).List of Subjects in 40 CFR Part 180Environmental protection, Administrative practice and procedure, Agricultural commodities, Pesticides and pests, Recording and recordkeeping requirements.Dated: August 10,1994.Lois Rossi,
Acting Director, Registration Division, Office 
o f Pesticide Programs.Therefore, it is proposed that 40 CFR part 180 be amended as follows:
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PART 180—[AMENDED]1. The authority citation for part 180 continues to read as follows:Authority: 21 U .S.C. 346? and 371.2. Section 180.1001 is amended in paragraph (c) in the table therein by revising the entry for methyl vinyl

ether-maleic acid copolymer and adding immediately thereafter the entry for methyl vinyl ether-maleic acid copolymer calcium sodium salt and in paragraph (e) in the table therein by adding and alphabetically inserting the entry for methyl vinyl ether-maleic acid copolymer and revising the entry for

methyl vinyl ether-maleic acid copolymer calcium sodium salt, to read as follows:
§ 180.1001 Exem ptions from  the 
requirem ent of a tolerance. 
* * * * *(c) * * *

Inert ingredients Limits Use

Methyl vinyl ether-maleic acid copolymer (CAS Reg. 
No. 25153-40-6), minimum number-average molec
ular weight 75,000..

Methyl vinyl ether-maleic acid copolymer calcium so
dium salt (CAS Reg. No. 62386-95-2), minimum 
number-average molecular weight 900,000..

Dispersant, seed-coating adhesive 

Dispersant, seed-coating adhesive

* * * * * (e) * * *
Inert ingredients__________  Limits Use

Methyl vinyl ether-maleic acid copolymer (CAS Reg. 
No. 25153-40-6), minimum number-average molec
ular weight 75,000..

Methyl vinyl ether-maleic acid copolymer calcium so
dium salt (CAS Reg. No. 62386-95-2), minimum 
number-average molecular weight 900,000..

Dispersant

Dispersant

[FR Doc. 94-20558 Filed 8-23-94; 8:45 ami 
BILLING CODE 6560-60-F

DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Part 48 
[FAR Cases 89-88]

Federal Acquisition Regulation; 
Allowability of Value Engineering 
Costs; Withdrawal of Proposed Rule
AGENCY: Department of Defense (DOD), General Service Administration (GSA), and National Aeronautics and Space Administration (NASA).
ACTION: Proposed rule; withdrawal.
SUMMARY: The Department of Defense, General Services Administration, and National Aeronautics and Space Administration have decided to withdraw a proposed rule, FAR case 89- 88, Allowability of Value Engineering

Costs. This rule was initially published in the Federal Register on January 4, 1990 (55 FR 416), and republished on December 14,1992 (57 FR 59274). The case proposed a revision which specifies that under the incentive approach in value engineering, the contractor develops and submits value engineering change proposals (VECP’s) and shares in the savings of any that are accepted. The contract provides for payment of implementation costs if a VECP is accepted. The development costs for accepted and unaccepted VECP’s shall be accumulated by value engineering project and charged indirectly if  otherwise allowable in accordance with Part 31. The republication resulted in the receipt of 30 responses. The substantive comments ranged from acceptance of the rule with modification to strong recommendations that the rule not be adopted. Primary concerns included— the source of funding for the payment of development costs of unaccepted VECP’s, the documentation and justification required for such payments, and the administrative impact on the Government from a potential increase in

VECP submissions. As a result of discussions with interested industry representatives and the nature of the comments received, a decision was made to withdraw the proposed rule.
FOR FURTHER INFORMATION CONTACT:Ms. Beverly Fayson, FAR Secretariat, Room 4037, GS Building, Washington, DC 20405 (202) 501-4755.List of Subjects in 48 CFR Part 48Government procurement.Dated: August 18,1994.Harry S. Rosinski,
Acting Director, O ffice o f Federal Acquisition  
Policy.[FR Doc. 94-20726 Filed 8-23-94; 8:45 amj 
BILLING CODE 6820-34-M
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration

49 CFR Part 571 

[Docket No. 85-07; Notice 10]

RIN 2127-A F23

Federal Motor Vehicle Safety 
Standards; Air Brake Systems Control 
Line Pressure Balance

AGENCY: National Highway Traffic Safety Administration (NHTSA), Department of Transportation (DOT). 
ACTION: Notice of proposed rulemaking (NPRM); correction.
SUMMARY: On July 1 3 ,1 9 9 4 , NHTSA published in the Federal Register a notice of proposed rulemaking for an amendment of the control line pressure differential requirements in Standard No. 121, Air Brake Systems, for converter dollies and trailers designed to tow another vehicle equipped with air brakes. (59 FR 35672) It has come to the agency’s attention that the section titled “ PART 571— [AMENDED]” contains several errors. This notice serves to correct that section.
DATES: Proposed Effective Date. The proposed amendments in this notice would become effective 30 days after publication of a final rule in the Federal Register.
FOR FURTHER INFORMATION CONTACT: Mr. Chris Tinto, Office of Vehicle Safety Standards, National Highway Traffic Safety Administration, 400 Seventh Street, S.W ., Washington, D .£. 20590 (202-366-5229)Correction of PublicationPage 35674, column 2, in the regulatory text for section 571.121, which reads “ S5.3. Control signal pressure differential” is corrected to read “ S5.3.5 Control signal pressure differential” ;Column 2, section (a), line 8, which reads “ values specified in S5.3.5(a) (1) and (2)” is corrected to read “ values specified in S5.3.5(a) (1) through (3)” ;Column 2, section (1), which reads “ 1 p.s.i. at all input pressures equal to or greater than 20 p .s.i.” is corrected to read “ 1 p.s.i. at all input pressures equal to or greater than 5 p .s.i.”Issued on: August 17,1994.
Barry Felrice,
Associate Administrator for Rulemaking.[FR Doc. 94-20633 Filed 8-23-94; 8:45 am] 
BILLING CODE 4910-64-P

INTERSTATE COMMERCE 
COMMISSION

49 CFR Part 1039
[Ex Parte No. 346 (Sub-No. 35)]

Rail General Exemption Authority—  
Exemption of Ferrous Recycles

AGENCY: Interstate Commerce Commission.
ACTION: Notice of proposed rulemaking.
SUMMARY: The Commission is considering whether to exempt from regulation the rail transportation of ferrous recyclables, Standard Transportation Commodity Code (STCC) Nos. 40211 (iron and steel scrap), 33119 (blast furnace, open hearth, rolling mill or coke oven products, NEC), and 34912 (steel shipping containers). If these commodities are exempted, they will be added to the list of exempt commodities in the Commission’s regulations, and the exemption will be subject to the conditions and limitations provided therein.
DATES: Comments are due on September23,1994.
ADDRESSES: Participants must send an original and 10 copies of their statement referring to Ex Parte No. 346 (Sub-No.35) to; Office of the Secretary, Case Control Branch, Interstate Commerce Commission, Washington, DC 20423.
FOR FURTHER INFORMATION CONTACT:Beryl Gordon, (202) 927-5610. [TDD for hearing impaired: (202) 927-5721.]. 
SUPPLEMENTARY INFORMATION: The Association of American Railroads (AAR), numerous member railroads in their individual capacities,1 and the Institute of Scrap Recycling Industries, Inc. (ISRI) (collectively, petitioners) have petitioned the Commission to institute a proceeding to consider the exemption from regulation under 49 U .S .C  10505 of the rail transportation of ferrous recycles, i.e ., STCC Nos. 40211 (iron and steel scrap), 33119 (blast furnace, open hearth, rolling m ill, or coke over products, NEC), and 34912 (steel shipping containers).2 The proposed exemption would be effected by adding these ferrous recyclables to the list of exempt commodities set forth1 These railroads are: Burlington Northern Railroad Co.. Chicago and North Western Railway Company, Consolidated Rail Corp., CSX Transportation, Inc., Norfolk Southern Railway Co., The Atchison, Topeka and Santa Fe Railway Company, Soo Line, Inc., Southern Pacific Transportation Co., and Union Pacific Railroad Co.2 Accompanying the proposal are supporting verified statements from AAR, AAR member railroad Consolidated Rail Corp., and ISRI members Columbia Iron and Metal Co. and David J. Joseph Co.

at 49 CFR 1039.11(a) and adding conforming language at the beginning of the second full paragraph of paragraph (a), as set forth below. The proposed exemption would encompass all provisions of Subtitle IV of Title 49 of the United States Code, subject to the exceptions set forth in 49 CFR 1039.11, for all rail carriers nationwide. As discussed below, we are instituting this rulemaking.Section 10505 requires us to grant an exemption when we find that: (1) regulation is not necessary to carry out the national rail transportation policy of 49 U .S.C . 10101a (NRTP); and (2) either (a) the transaction or service is of limited scope, or (b) regulation is not needed to protect shippers from an abuse market power. Petitioners assert that their proposal meets these criteria.Petitioners propose the subject commodities for exemption for the following reasons:(1) Continued regulation of these commodities is not necessary to carry out the NRTP at 49 U .S.C . 10101a. According to petitioners, although the transportation of this traffic is highly competitive, an exemption would further increase competition for this traffic and promote numerous NRTP goals, such as (a) increased competition for the traffic, (b) safe and efficient transportation, (c) reduced administrative burdens for both rail carriers and shippers, and (d) increased ratemaking flexibility and financial stability for rail carriers (including, by eliminating tariff and contract filing requirements, the ability to respond more quickly to market changes and shipper demand for resulting rates and services).Current competition is reflected in statistics on rates and revenues from rail transportation of ferrous recyclables. These allegedly demonstrate that market share, rates, and revenue for this traffic have all declined in real dollar terms over the last 10—15 years.3(2) The involved rail transportation is limited in scope. The transportation of ferrous recyclables is a small percentage of total rail transportation.4(3) This traffic is subject to significant intermodal, intramodal, and geographic competition, making regulation unnecessary to protect shippers from market power abuse. According to petitioners, this competition in the
3 Petitioners claim that rail market share has 

dropped since 1977 from a high of 54.1% to 34% 
in 1990. Petitioners state that industry revenue per 
ton-mile for ferrous recyclables declined from 8 
cents in 1981 to 4.9 cents in 1991, a 39% decrease.

4 Petitioners state that ferrous recyclable traffic 
comprised only 1.3% of total rail carloads of traffic- 
in the United States in 1991.



Federal Register /  Vol.transportation market is enhanced by competition in the market for the commodities themselves.We invite comments and data concerning the proposal. Persons submitting comments should address whether the exemption of the subject commodities meets the statutory criteria of 49 U .S.C . 10505. Persons also may address the appropriateness of the exemption for any of these commodities on an individual basis.Environmental and Energy ConsiderationsWe preliminarily conclude that, if an exemption is granted, it will not significantly affect either the quality of the human environment or the 
\ conservation of energy resources. We invite comments in this area.Initial Regulatory Flexibility AnalysisPursuant to 5 U .S .C  605(b), we preliminarily conclude that an exemption would not have a significant economic impact on a substantial number of small entities. No new regulatory requirements would be imposed, directly or indirectly, on such entities. The impact, if  any, would be to reduce the amount of paperwork, tariff filing, and related activities. An exemption, if  granted, would be based on a finding that (a) the transportation at issue is of limited scope, and/or (b) regulation of this transportation is not necessary to protect shippers (including small shippers) from abuse of market power. See 49 U .S .C  10505(a). Such findings, if  made, would indicate that a significant number of small entities would not be substantially affected. We invite comments in this area.List of Subjects in 49 CFR Part 1039Agricultural commodities, lntemmodal transportation,Manufactured commodities, Railroads. Decided: August 16,1994.By the Commission, Chairman McDonald, Vice Chairman Phillips, and Commissioners Simmons and Morgan. Commissioner Simmons dissented in part with a separate expression.Vernon A . Williams,
Acting Secretary.For the reasons set forth in the preamble, title 49, chapter X , part 1039 of the Code of Federal Regulations is proposed to be amended as follows:
PART 1039— EXEMPTIONS1. The authority citation for part 1039 would continue to read as follows:Authority: 49 U .S .C  10321 and 10505; and 5 U.S.C. 553.

59, No. 163 /  Wednesday, August 24, 1994 /  Proposed Rules 435292. In § 1039.11, paragraph (a), the following new entries are added at the end of the table, and the text following the table is amended in the first sentence by removing the word "Also” and adding in its place "Other than the specific recyclable commodities listed above, also” .
§ 1039.11 Miscellaneous commodities 
exemptions.(a) * * *STCCNo. STCC tariff Commodity
33119 - * *6001-V, eff. 1-1-94 ... • *Blast fumance, open hearth, rolling mill or coke oven products, NEC.34912 ...... d o .......... Steel shipping containers.40211 ...... d o ......... . Iron and steel scrap.• • «IFR Doc. 94-20841 Filed 8-23-94; 8:45 am]

BILLING CODE 7035-01-P-M

49 CFR Parts 1039 and 1145
(Ex Parte No. 346 (Sub-No. 36)1

Rail General Exemption Authority— 
Exemption of Non-Ferrous Recyciables 
and Railroad Rates on Recyclable 
Commodities
AG EN CY: Interstate Commerce Commission.
ACTION: N o tic e  o f p ro p osed ru lem akin g .

SUMMARY: The Commission is considering whether to exempt partially from regulation the rail transportation o f non-ferrous recyciables set forth in the Appendix. If these commodities are exempted, they w ill be added to the list of exempt commodities in the Commission’s regulations as set forth below, and the exemption w ill be subject to the conditions and limitations provided therein.
DATES: Comments are d u e  on September23,1994.
ADDRESSES: Participants must send an original and 10 copies of their statement referring to Ex Parte No. 346 (Sub-No.36) to: Office of the Secretary, Case Control Branch, Interstate Commerce Commission, Washington, DC 20423.
FOR FURTHER INFORMATION CONTACT:Beryl Gordon, (202) 927-5610. [TDD for hearing impaired: (202) 927-5 721. J 
SUPPLEMENTARY INFORMATION: The Association of American Railroads (AAR), numerous member railroads in

their individual capacities, * and the Institute of Scrap Recycling Industries, Inc. (ISRI) (collectively. petitioners) have petitioned the Commission to institute a proceeding to consider the partial exemption from regulation under 49 U .S .C  10505 of the rail transportation of 28 non-ferrous recyclable commodities.2 The proposed exemption would be effected by: (a) Adding the non-ferrous recyciables listed below to the list of exempt commodities set forth at 49 CFR 1039.11(a), (b) adding conforming language at the beginning of the list in paragraph (a),3 and (c) modifying 49 CFR 1039.14(b)(5), as set forth below.4 The proposed exemption would apply to all rail carriers nationwide, and would encompass all provisions of Subtitle IV of Title 49 of the United States Code, subject to the exceptions set forth in 49 CFR 1039.11, except the provisions of 49 U .S .C . 10731(e) relating to maximum rates.In addition, on the theory that the existing regulations are not compatible with a market-driven transportation system, AAR  and ISRI have petitioned the Commission for consideration of substantial amendments to 49 CFR part 1145, Railroad RAtes on Recyclable Commodities, as set forth below.3 Thus, petitioners seek exemption from regulation, other than maximum rate regulation (and the limitations at 49 CFR 1039.11(a)), for the rail transportation of non-ferrous recyciables, and the substitution of the new maximum rate regulations they propose for the existing regulations. As discussed below, although there is some opposition to this proposal, we are instituting this rulemaking in order to obtain additional information and public comment.
1 These railroads are: Burlington Northern Railroad Co., Chicago and North Western Railway Company, Consolidated Rail Corp.. CSX Transportation, Inc., Norfolk Southern Railway Co., The Atchison, Topeka and Santa Fe Railway Company, Soo Line, Inc., Southern Pacific Transportation Co., and Union Pacific Railroad Co,3 Accompanying the proposal are supporting verified statements from A A R , AAR member railroad Consolidated Rail Corp., and ISRI.3 We are not entirely clear on where petitioners intend for this conforming language to be inserted. Petitioners should clarify this matter.

4 The Commission previously determined that exemptions for non-ferrous recyciables can best be effected by amending 49 CFR, 1145.9, rather than 49 CFR 1039. Exempt, from Regulation—Bail Transp. 
of Scrap Paper, 9 I.C.C.2d 957,964 (1993). Petitioners propose completely revising 49 CFR part 
1145 and instead identifying the exempted commodities in 49 CFR 1039.5 Petitioners do not propose amending or deleting the reference in 49 CFR 1039.11(a) to 49 CFR 
1145.9. Such action, if the rules were adopted, would appear necessary.



43530 Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Proposed RulesProponents’ ViewsSection 10505 requires us to grant an exemption when we find that: (1) Regulation is not necessary to carry out the national rail transportation policy of 49 U .S.C . 10101a (NRTP); and (2) either(a) the transaction or service is of limited scope, or (b) regulation is not needed to protect shippers from an abuse of market power. Petitioners assert that their proposal meets these criteria.Petitioners propose the subject commodities for exemption for the following reasons:(1) Continued regulation of these commodities is not necessary to carry out the NRTP at 49 U .S.C . 10101a. According to petitioners, although the transportation of this traffic is highly competitive, an exemption would further increase competition for this traffic and promote numerous NRTP goals, such as (a) increased competition for the traffic, (b) safe and efficient transportation, (c) reduced administrative burdens for both rail carriers and shippers, and (d) increased ratemaking flexibility and financial stability for rail carriers (including, by eliminating tariff and contract filing requirements, the ability to respond more quickly to market changes and shipper demand for resulting rates and services). Current competition is reflected in statistics on rates and revenue from rail transportation of non- ferrous recyclables.6(2) The involved rail transportation is limited in scope. The transportation of non-ferrous recyclables is a small percentage of total rail transportation, and shippers have access to alternative transportation modes. Moreover, the proposed exemption would not relieve carriers of their obligations under 49 U .S .C . 10731(e).(3) This traffic is generally competitive, subject to intermodal, intramodal, and geographic competition, making regulation unnecessary to protect shippers from market power abuse. Moreover, shippers would continue to have the protection of the mandatory rate cap under 49 U .S.C . 10731(e).Regarding the proposed amendments to 49 CFR part 1145, petitioners state that the proposed streamlined procedure is designed “ to assure that rate adjustments do not exceed applicable aggregate maximum rate
6 A AR  reports that, from 1981 to 1991, real 

revenue per car for transportation of non-ferrous 
recyclables declined 42%. A A R  adds that rail 
market share in 1991 for each non-ferrous 
recyclable commodity was 25% or less of the 
market total.

ratios,” and “ to simplify the implementation of the [rate] cap and to be compatible with an environment in which carriers must change rates frequently in response to changing market conditions.” Petition at 14. Petitioners further assert that, “ By agreeing not to request the even greater flexibility of complete deregulation, A A R  and ISRI have removed the need for the Commission to make a finding with respect to whether continued regulation of maximum rates is necessary for all non-ferrous recyclable issues.”  Id. at 15 (note omitted).According to petitioners, the new maximum rate regulations they propose “ are designed to be self-policing thus permitting the shipper and railroad to work out adjustments without Commission intervention.” Id. at 20. Parties may ask the Commission to resolve a dispute only if the shipper and railroad are unable to agree on the relief to be provided under the regulations. Id.Opposition to PetitionHuron Valley Steel Corporation (Huron)7 and Star Recycling, Inc. (Star) have filed in opposition to petitioners’ proposal. They argue that the Commission should dismiss the petition because the proposal would preclude the Commission from fulfilling its statutory mandate with respect to recyclables rate levels, and therefore would violate 49 U .S.C . 10731(e). We withhold our final determination with respect to their requests for dismissal, and elect to treat their pleadings as opposition to AAR and ISRI’s petition, and invite comment on Huron and Star’s contentions.Huron and Star reason that the Commission has no statutory authority to grant petitioners’ proposed exemption. They argue that Congress singled out recyclable or recycled materials other than iron or steel as a specific exemption from the general deregulatory and procompetitive purposes of the Staggers Rail Act of 1980,8 and that the Commission’s mandate is not limited or preempted by the Commission’s exemption authority at 49 U .S.C . 10505.Star contends that the proposal “ would devastate the ability of shippers of recyclables to obtain adequate and efficient rail transportation services” by permitting rail carriers “ to refuse to provide a level service meeting shippers’ needs (or any service at all),
7 Huron is a member of ISRI, but previously 

advised ISRI that it opposes the petition and that 
ISRI was not to file the petition on its behalf.

8 Pub. L. No. 96-448,94 Stat. 1905 (1980). Section 
204 of the Act, codified at 49 U .S .C . 10731(e), 
specifically addressed recyclables.

absent the shippers’ agreement to transportation contracts that would then be outside the Commission’s rate jurisdiction, and would therefore render any controls over rate levels illusory.” Star motion at 3. Huron asserts that the partial exemption being sought fails to meet the criteria of 49 U .S.C . 10505.In addition, Star contends that the “ streamlined” rate procedures proposed to be substituted at 49 CFR part 1145 also would undermine the Commission’s carefully established balance “ between avoidance of regulatory burden on the carriers and effective supervision of recyclables rate levels.” Star motion at 2. Huron argues that the proposed rules “ would be both cumbersome and costly” ; that they would constitute “ an impermissible delegation of the ICC’s public duties to private groups” ; and that they would contravene the law by permitting the railroads to charge rates that are 10 percent above the statutory cap. Huron reply at 33, 41.We invite comments and data concerning the proposal and its opposition. Although we believe that the approach suggested by the railroads and ISRI may have merit, publication of this notice, along with the rules as proposed by AAR and ISRI, is not intended to suggest a predisposition regarding the rules at this time. The proposal makes substantial changes to a set of rules that were recently adopted by the Commission at the suggestion of a coalition of shipper and carrier interests by, for example, providing a 10 percent rate cushion and eliminating the prejustification requirement for above- the-cap rate groups. Proponents should show how the new system will benefit shippers and carriers and will otherwise advance the objectives of the NRTP. Proponents should also explain in some detail how the new rules will work in practice.9The opponents of the proposal have focused largely on our statutory authority to issue a partial exemption in light of the specific statutory language regarding recyclables. Although we welcome additional comments on our statutory authority to adopt the exemption, commentors objecting to the proposal should, in addition, point out in practical terms why, in their view, the proposal will be unfair to them, or otherwise will not achieve its stated objective. Commentors may also address the appropriateness of the proposed
9 For example, proponents may wish to address 

in depth operational questions such as how an 
“ average rate” is to be “ frozen,”  and how the rules 
are designed to work with regard to proportional 
rates and combinations of local rates.



Federal Register / V oL  59, No. 163 / W ednesday, August 24, 1994 / Proposed Rules 43531exemption for any of these commodities on an individual basis.Environmental and Energy ConsiderationsWe preliminarily conclude that, if an exemption is granted, it will not significantly affect either the quality of the human environment or the conservation of energy resources. We invite comments in this area.Initial Regulatory Flexibility AnalysisPursuant to 5 U .S .C  605(b), we preliminarily conclude that an exemption would not have a significant economic impact on a substantial number of small entities. No new regulatory requirements would be imposed, directly or indirectly, on such entities. The impact, if  any, would be to reduce the amount of paperwork, tariff filing, and related activities. If an exemption were granted, it would be based on a finding that (a) the transportation at issue is of limited scope, and/or (b) regulation of this transportation is not necessary to protect shippers (including small shippers) from abuse of market power. See 49 U .S .C  10505(a). Such findings, if made, would indicate that a substantial number of small entities would not be significantly affected. We invite comments in this area.List o f Subjects 
49 CFR Part 1039Agricultural commodities, Intermodal transportation, Manufactured commodities, Railroads.
49 CFR part 1145Railroads, Rates, Recyclable commodities.Decided: August 16,1994.By the Commission, Chairman McDonald, Vice Chairman Phillips, Commissioner

Morgan. Commissioner Simmons dissented 
in part with a separate expression.Vernon A . Williams,
Acting Secretary.

No n -F e r r o u s  R e c y c l a b l e s

STCC Commodity description

2051118 ... Bakery waste or sweeping: feed.
22941 ...... Textile waste: garnetted, proc

essed, or recovered.
22973 ...... Textile fibres, noils, nubs -for 

spinning.
22994 ....... Packing cloths or rags: proc

essed textile wastes.
24293 ....... Shaving or sawdust.
30311 ...... Declaimed rubber.
3229924 ... Cuilet (broken glass).
33312 ...... Copper matte, flue dust, or resi

dues: skimmings, tailings, 
scale.

33322 ....... Lead matte, flue dust, slag 
skimmings, etc.

33332 ...... Zinc dross, residue, ashes, 
skimmings,

33342 ....... Aluminum residue: ashes, 
skimmings, slag, smelting res
idues.

Misc. non-ferrous residue, inc. 
solder skimmings, type metal 
dross, tin, nickel dross.

33398 .......

40112 ...... Ashes: fly ash, coal cinders, 
photo silver ash, incinerator 
ash, metal bearing.

40212 ....... Brass, bronze, copper, or aHoy 
scrap, tailings, or wastes.

40213 ....... Lead, zinc, or alloy scrap: lead 
borings, zinc castings.

40214 ....... Aluminum scrap: borings, 
grindings, turnings, fo il scrap.

4021960 ... Tin scrap: metallic tin, clippings, 
drippings, shavings, for 
remelting.

40221 ...... Textile waste: waste cotton, 
rope, rags, nec.

40231 ....... Wood scrap: woodptrtp waste, 
spent wood, waste bark.

40251 ...... Chemical or petroleum waste: 
spent acid, lubricating grease, 
waste oil.

40261 ....... Rubber or plastic scrap, clip-
pings or trimmings.

No n -F e r r o u s  R e c y c l a b l e s—
Continued

STCC Commodity description

4029114 ... Municipal garbage waste, solid, 
digested and ground.

4029176 ... Auto shredder residue.
4111434 ... Bags, old: Burlap, gunny, jute, 

or nec.
4111580 ... Old bags for conversion into 

bale coverings.
42111 ...... Non-revenue mvmt. of contain

ers moving in reverse of load
ed direction.

42112 ...... Non-revenue mvm t of shipping 
devices moving in reverse of 
loaded direction.

42311 ...... Revenue m vm t of containers 
moving in reverse of loaded 
direction.For the reasons set forth in the preamble, title 49, chapter X , parts 1039 and 1145 of the Code of Federal Regulations are proposed to be amended as follows:

PART 1039—EXEMPTIONS1. The authority citation for part 1039 would continue to read as follows:Authority: 49 U .S.C. 10321 and 10505; and 5 U .S.C . 553.2. In section 1039.11, paragraph (a) is proposed to be amended by adding the following sentence at the end of the text preceding the table and by adding the following entrieslat the end of the table to read as follows:§ 1039.11 Miscellaneous commodities exemptions.(a) * * * The following commodities are exempted from all regulation except maximum rate regulation pursuant to 49 U .S .C  10731(e), subject to the exceptions set forth in this section unless otherwise exempted from maximum rate regulation.
STCC No. STCC tariff Commodity

2051118 ....
22941 ____
22973 ___
22994 ___
24293 .......
30311
3229924 ....
33312 _____
33322
33332 _____
33342 .........
33398 ...... ..

40112 ______

40212 ......
40213 ........ .

eff- 1 -1 -9 4 .........  Bakery waste or sweeping: feed.
...... ........... •••••—..... ...... ......... Textile waste: gametted, processed, or recovered.
......d o .................................... Textile fibres, noils, nubs for spinning.
— ....................— .....— Packing cloths or rags: processed textile wastes.
...... ....... ........................... ........ Shaving or sawdust.
— d o ------ -----------------------  Reclaimed rubber.
......d o ...... .............................  Cuilet (broken glass).
— d o ................ ................... Copper matte, flue dust, or residues: skimmings, tailings, scale.
— d o ----------- ----- ------------ Lead matte, flue dust, slag skimmings, etc.
— d o  --------------------.—  Zinc dross, residue, ashes, skimmings.
...... .................. ;............. ......... Aluminum residue: ashes, skimmings, slag, smelting residues.
...................... ................ ........  Misc. non-ferrous residue, inc. solder skimmings, type metal dross, tin,

• nickel dross.
......do ................... .......... ..... Ashes: fly ash, coal cinders, photo silver ash, incinerator ash, metal bear

ing.
......d o ........................ ».......... Brass, bronze, copper, or alloy scrap, tailings, or wastes.
— d o .................................... Lead, zinc, or alloy scrap: lead borings, zinc castings.
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STCC No. STCC tariff Commodity

40214 ... 
4021960 
40221 ... 
40231 ... 
40251 ... 
40261 ... 
4029114 
4029176 
4111434 
4111580
42111 ...
42112 ...

42311 ...

■do...................... ..........  Aluminum scrap: borings, grindings, turnings, foil scrap.
•d o ................................. Tin scrap: metallic tin, clippings, drippings, shavings, for remelting.
■do...................... ..........  Textile waste: waste cotton, rope, rags, nec.
•d o ................................. Wood scrap: woodpulp waste, spent wood, waste bark.
•d o ................................. Chemical or petroleum waste: spent acid, lubricating grease, waste oil.
■do................................. Rubber or plastic scrap, clippings or trimmings.
•d o ........................ ........  Municipal garbage waste, solid, digested and ground.
•d o ................................. Auto shredder residue.
•d o .... :......................... Bags, old: burlap, gunny, jute, or nec.
•d o ................................. Old bags for conversion into bale coverings.
■do................ ................  Non-revenue mvmt. of containers moving in reverse of loaded direction.
■do................................. Non-revenue mvmt. of shipping devices moving in reverse of loaded direc

tion.
■do.................... ...... Revenue mvmt. of containers moving in reverse of loaded direction.

§ 1039.14 [Am ended]3. Section 1039.14, paragraph (b)(5) is proposed to be amended by adding parentheses around the words “ other than iron and steel” , removing the period and adding the following words to the end of the sentence: “ to the extent not otherwise exempted from regulation.”4. Part 1145 is proposed to be revised to read as follows:
PART 1145—RAILROAD RATES ON 
RECYCLABLE COMMODITIES
Sec.1145.1 Purpose.1145.2 Definitions.1145.3 Announcement of statutory cap 

levels.1145.4 Initial challenge to individual 
movements.1145.5 Treatment of contract rates.1145.6 Regulation of recyclable rates.1145.7 Commission review.1145.8 Interest.1145.9 Jurisdiction.Authority: 5 U .S.C . 553; 49 U .S.C . 10321, 10505,10731, and 10707a.

§1145.1 Purpose.This part establishes procedures to encourage shippers and carriers to negotiate directly with one another to secure mutually-satisfactory rates on recyclable commodities or, if such agreement cannot be reached, procedures to regulate rates on recyclable commodities in compliance with 49 U .S.C. 10731(e), and to afford relief, including liquidated damages, rate freezes, rate reductions, reparations and/or such other relief as may be deemed appropriate. The Commission will:(a) Determine annually the statutory cap levels to apply for the ensuing calendar year for individual Class I carriers, regions, and the nation;(b) Determine, in response to requests from either shippers or carriers for dispute resolution the applicable

individual carrier ratio (in ai single line move), or weighted average ratio (in a joint line move);(c) Adjudicate disputes over whether challenged rates comply with this part and whether any relief is warranted; and(d) Issue orders directing rate freezes, reductions, payments of reparations, and/or such other relief as may be deemed necessary to comply with this part.
§1145.2 Definitions.(a) Above-cap rate means a rate that produces a revenue/variable cost ratio above the Pertinent Statutory Cap Level, on an annual weighted average basis, using all movements of a particular recyclable commodity for a particular shipper between a specific origin and destination over a specified route in a full calendar year.(b) Annual Rate-Variable Cost Ratio means the ratio of the Weighted Average Rate to the Weighted Average Variable Cost.(c) Base Year means the calendar year before the year in which the movements that are the subject of a shipper challenge actually occurred.(d) Below-cap rate means a rate that produces a revenue/variable cost ratio equal to or below the Pertinent Statutory Cap Level, on an annual weighted average basis, using all movements of a particular recyclable commodity for a particular shipper between a specific origin and destination over a specified route in a full calendar year.(e) Challenge Year means the calendar year in which a shipper files a complaint with a carrier(s).(f) Complaint Year means the calendar year in which the movements that are the subject of a shipper challenge actually occurred.(g) Freeze Rate means:(1) A  Transition Rate that has been found to be above the Pertinent Statutory Cap Level;

(2) A  non-Transition Rate that has been frozen at a level above the Pertinent Statutory Cap Level, but equal to or below 10 percentage points above the Pertinent Statutory Cap Level; or(3) A  non-Tranhition Rate found to be more than 10 percentage points above the Pertinent Statutory Cap Level, reduced to 10 percentage points above the Pertinent Statutory Cap Level, and frozen at that level.(h) Pertinent Statutory Cap Level means the cap ratio level that is computed for each individual carrier (if a single-line rate) or weighted average of the individual carrier ratios of participating carriers (if a through rate) for the Base Year.(i) Recyclable commodities, for purposes of this part, means recyclable material defined at 49 U .S.C .10731(a)(1), other than recyclable or recycled iron or steel.(j) Statutory cap levels means the railroad revenue to variable cost ratio level referred to in 49 U .S.C . 10731(3), determined:(1) As a national ratio;(2) As regional ratios for the Eastern and Western regions;(3) As individual carrier ratios for each Class I railroad; and(4) As the weighted average of the individual carrier ratios for each carrier participating in a through movement over a specified through route, weighted by the proportion of the variable cost of the through movement accounted for by each participating carrier.(k) Ten percentage points above the 
statutory ratio means a rate that produces a revenue-variable cost ratio ten percentage points above the Pertinent Statutory Cap Level. For example, if the Pertinent Statutory Cap Level is 150 percent of variable cost, ten percentage points above the cap is 160 percent of variable cost.(l) Transition Rate means a Weighted Average Rate that has not been



Federal Register / V ol.increased by more than the increase in the Rail Cost Adjustment Factor (Adjusted) since the Base Year.(m) Weighted Average Hate means the total paid for all movements of a particular recyclable commodity by a particular shipper between a specific origin and destination over a specified route in a full calendar year, divided by the total number of movements or units of shipment of that commodity for that shipper between the specific origin and destination over the specified route in that year, to produce an average charge per car, hundred weight, or other rate unit and an average weight per car.(n) Weighted Average Hate-Cost Hatio 
Cap means the Rate-Variable Cost Ratio Cap of each carrier participating in a through movement, multiplied by that carrier’s percentage of the through movement Weighted Average Variable Cost, and summed for all carriers participating in the through movement.(o) Weighted Average Variable Cost means the sum of the variable cost of each movement of a particular recyclable commodity for a particular shipper between a specific origin and destination over a specified route in a full calendar year divided by the total number of movement units of that commodity for that shipper between the specific origin and destination over the specified route in that year.

§ 1145.3 Announcem ent of statutory cap 
levels.Each calendar year, as soon as the Commission can do so, and based on the latest cost and revenue data available, the Commission will state the statutory cap levels required to apply for the Complaint Year. These cap levels will be stated:(a) As a national ratio;(b) As regional ratios for the Eastern and Western regions; and(c) As individual carrier ratios for each Class I railroad (each non-Class I railroad will apply the regional ratio for the region in which its operations predominate).

§ 1145.4 In itia l challenge to  individual 
movements.(a) Shipper complaint to carrier. A shipper may institute a complaint if it asserts, with supporting evidence, that the rate-variable cost ratio of a Weighted Average Rate.charged for movements of a particular recyclable commodity from a specific origin to a specific destination over a specified single line or through route exceeded the Pertinent Statutory Cap Level.(1) Complaints to a carrier(s) shall be accompanied by sworn testimony, including cost evidence, either adjusted

59, N o. 163 / W ednesday, Augustor unadjusted, using the Commission’s personal computer-based Phase III URCS Costing Model (or a successor model), and evidence of a particular recyclable commodity shipments made or received within the Complaint Year over a specified route between a specific origin and destination.(2) Complaints to a carrier(s) must show that the Weighted Average Rate- Variable Cost Ratio exceeded the Pertinent Statutory Cap Level. In making the showing, a complaint shall use costs from the Base year, indexed to the Complaint Year. The statutory cap ratios shall be those computed by the Commission based on the data from the Base Year. Any rates charged pursuant to a written contract entered into pursuant to 49 CFR 1145.5 shall not be included in the weighted average for purposes of calculating the Weighted Average Rate. The shipper must state with specificity the relief sought and the reasons and evidence supporting the shipper’s claim for relief. The claim shall be served on each carrier participating in the moves not later than February 28th of the Challenge Year, by first class mail or express delivery, or by any other means agreed upon by shipper and carrier(s).(b) Carrier(s) reply to shipper's 
complaint. (1) If the carrier(s) agrees with the shipper’s evidence, the carrier(s) shall reply to the complaining shipper in writing, stating its intention to enter into a settlement agreement for relief, as appropriate. The carrier(s) shall serve its reply on the shipper not later than April 30th of the Challenge Year by first class mail, express delivery, or by any other means agreed upon by shipper and carrier(s).(2) If the carrier(s) disagrees with the shipper’s evidence, the carrier(s) shall file a reply, accompanied by sworn testimony, including cost evidence, either adjusted or unadjusted, using the Commission’s personal computer-based Phase III URCS Costing Model (or a successor model), pointing out any errors in the data and calculations submitted to it by the shipper. The carrier(s) shall serve its reply on the shipper not later than April 30th of the Challenge Year by first class mail, express delivery, or by any other means agreed upon by shipper and carrier(s).(c) Shipper rebuttal. The shipper may file a rebuttal not later than May 30th of the Challenge Year by first class mail, express delivery, or by any other means agreed upon by shipper and carrier(s).(d) Settlement negotiations. Shipper and carrier(s) shall negotiate in good faith to reach a voluntary settlement of the issues in any complaint brought under this part.

» 1994 / Proposed Rules 43533(1) Any settlement reached under this part shall be in writing and signed by a representative of both the shipper and - the carrier(s) within 60 days of the last filing.(2) If shipper and carrier(s) do not reach a settlement within 60 days of the last filing, then the shipper shall serve notice on the carrier(s) if it intends to submit the matter to the Interstate Commerce Commission for resolution, not later than August 10th of the Challenge Year, and both shipper and carrier(s) shall make a joint filing to the Commission of all written evidentiary material previously provided to the other party, with separate transmittal letters (not to exceed four pages) from the shipper and carrier(s) which shall state the relief requested but shall not include any new evidence, not later than August 31st of the Challenge Year.(e) The Commission shall determine whether the challenged rate exceeds the Pertinent Statutory Cap Level, and, if so. determine the appropriate remedy under this part.(f) Filings made under this part shall be prepared in a manner consistent with the rules of practice at 49 CFR parts 1100 through 1102 and 1104.
§ 1145.5 Treatm ent of contract rates.Rates charged on movements pursuant to a rate contract executed in writing between a shipper and a carrier will not be included in calculating the annual Rate-Variable Cost Ratio of any shipper complaint about a recyclable rate. Movements made pursuant to “ rate quotations,” “ exempt tariff circulars,” or similar types of rate publications normally used for exempt traffic in lieu of published common carrier tariffs filed with the Commission pursuant to 49 U .S.C . 10762, incorporating the terms of the Uniform Straight Bill of Lading, and used without other writing or agreement between the shipper and carrier for line haul service, shall not come within the definition of a contract under this section.

§ 1145.6 Regulation of recyclable rates.(a) Determination o f whether a rate is 
a transition rate. (1) A  shipper complaining to a carrier will compute the percentage increase in the RCAF between the third quarter of the year of the Complaint Year and the third quarter of the Base Year. If there has been a decline in the RCAF between two years, then the percentage increase shall be deemed to be zero.(2) A  shipper complaining to a carrier will compute the percentage increase in the Weighted Average Rate between the Base Year and the Complaint Year If there has been a decline or no change.



4 35 34 Federal Register / V o l. 59, No. 163 / W ednesday, August 24, 1994 / Proposed Rulesthen the rate o f change shall be deemed to be zero-fS) If the percentage increase in the Weighted Average Rate in the Complaint Year over the Base Year is either zero or is less than or equal to the percentage increase in the RCAF, the mte in question is a Transition Rate. If the percentage increase is greater than the increase in the RCAF, the rate is not a Transition Rate.(4) For purposes of comparing rates in the Base Year with rates in the Complaint Year, the Weighted Average Rate per hundred weight or ton shall be used-lb) Shipper protection against 
increases in Transition Rates. (1) Upon shipper complaint showing that the Annual Rate-Variable Cost Ratio of a-' .Weighted Average Rate that is a Transition Rate was above the Pertinent Statutory Cap Level, a Transition Rate will be frozen for the Challenge Year and that Freeze Rate will not be further increased via RCAF increases or otherwise.(2) Upon the shipper’s complaint to the carrier in the next year, demonstrating that Ithe] Weighted Average Rate charged per hundred weight or ton exceeded the Freeze Rate and the Pertinent Statutory Cap, the shipper will be entitled to liquidated damages equal to the amount by which the Weighted Average Rate for the previous year exceeded the Freeze Rate for that year, multiplied by the quantity actually shipped.(3) It in any following year, the Weighted Average Rate produces a ratio that exceeds the pertinent Statutory Cap Level, but the rate is below an existing Freeze Rate, the existing Freeze Rate will remain in place for that year; however, if  the Weighted Average Rate produces a ratio below the Pertinent Statutory Cap Level, or no showing is made that the rate produces a ratio above the Pertinent Statutory Cap Level, the rate is unfrozen.(c) Relief with respect to rates other 
than Transition Rates. (1) Upon a shipper’s complaint to a carrier showing that the Weighted Average Rate has been increased above the Pertinent Statutory Cap Level, to a level less than or equal to ten percentage points above the Pertinent Statutory Cap Level in the previous year, the shipper shall be entitled to a Freeze Rate on the movement at that level for the year in which the challenge was filed with the carrier.(2) Upon a shipper complaint to a carrier showing that a Weighted Average Rate in the Complaint Year produced a ratio that was more than 10 percentage points above the Pertinent Statutory Cap

Level, the shipper shall receive as liquidated damages an amount equal to the difference between the Weighted Average Rate actually charged and the Weighted Average Rate that would have applied if  the Rate had been at a level producing a ratio equal to 10 percentage points above the Pertinent Statutory Cap Level, multiplied by the quantity actually shipped, and a Freeze Rate for the next year will be set at that level equal to 10 percentage point above the Pertinent Statutory Cap.(3) Upon a shipper complaint to a carrier demonstrating that a Weighted Average Rate exceeded a Freeze Rate in the next Complaint Year, that shipper shall receive liquidated damages equal to the difference between the Weighted Average Rate and the Freeze Rate, and the Freeze Rate will remain in place for another year.(4) Upon shipper complaint to the carrier in a subsequent year showing that the Weighted Average Rate produced a ratio exceeding the Pertinent Statutory Cap Level; but was below an existing Freeze Rate, the existing Freeze Rate will remain in place for another year. If the Weighted Average Rate was below the Pertinent Statutory Cap Level, or no showing is made that it is above the Pertinent Statutory Cap Level, then the rate is unfrozen.(d) Treatment o f  through rates. (1) Once liquidated damages are determined to be owed, whether by agreement of shipper and carrier or by the Commission, the collecting carrier shall pay liquidated damages to the shipper for carriers for whom the carrier collected charges.(2) If the challenged rate is a combination o f local or proportional rates or is a multiple independent factor through rate (MIFTR rate), no earner whose local or proportional rate or MIFTR rate factor divided by the individual carrier’s variable cost produces a rate-variable cost ratio below the individual carrier Pertinent Statutory Cap Level will owe liquidated damages, nor will that carrier’s local or proportional rate or MIFTR rate factor be frozen. No carrier participating in a through movement will contribute a greater amount per hundred weight or ton shipped than the amount by which its Weighted Average Rate (or factor) exceeded the Weighted Average Rate set at the carrier's individual Pertinent Statutory Cap Level except that the carriers participating in the through rate will be jointly and severally liable to the shipper for the full amount of the damages suffered by the shipper.(e) In the event shipper ana camerfs) do not agree on whether a rate is a Transition Rate, the Pertinent Statutory

Cap Level, the Weighted Average Rate, Weighted Average Variable Cost, or any other matter arising under these regulations, the shipper or carrier(s) may submit the dispute to the Commission for resolution pursuant to the regulations of this part.
§ 1145.7 Com m ission review .Four years after the regulations of this part are implemented, the Commission will institute a proceeding and invite comments from all interested parties on the operation of the regulations of this part, and whether the regulations of this part should be further revised. The Commission will review the record developed in the proceeding and take whatever action it deems to be required.
§1145.8 In te res tInterest on liquidated damages or on reparations ordered by the Commission pursuant to this part will be calculated in accordance with the Commission’s regulations on interest, 49 CFR part 1141.
§ 1145.9 Jurisdiction.The Commission has regulatory jurisdiction over all rates on recyclable commodities subject to this part, and no showing of railroad market dominance is required. The provisions of this part shall not apply, however, to any non- ferrous recyclable commodity to the extent the Commission exempts it from maximum rate regulation.[FR Doc. 94-20842 Filed 8-23-94; 8:45 am] 
BILLING CODE 7005-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Parts 671,672,675, and 676 
[Docket No. 050494B; I.D . G81194C]

Limited Access Management of 
Federal Fisheries In and Off of A laska

AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and- Atmospheric Administration (NOAA), Commerce.
ACTION: Disapproval of fishery management plan amendments and withdrawal of proposed rule.
SUMMARY: NMFS announces that it has disapproved Fishery Management Plan (FMP) amendments that would have imposed a moratorium on the entry of new vessels into the Alaskan groundfish and crab fisheries. Therefore, NMFS withdraws the proposed rule for these FMP amendments and for a moratorium



43535Federal Register / Vol. 59, No. 163 / Wednesday, August 24, 1994 / Proposed Rulesin the halibut fishery. NMFS determined that provisions of the proposed moratorium would violate the national standards of the Magnuson Fishery Conservation and Management Act (Magnuson Act) and other applicable law.
FOR FURTHER INFORMATION CONTACT: Jay J.C. Ginter, 907-586-7228. 
SUPPLEMENTARY INFORMATION: On June 3, 1994, NMFS published proposed regulations (59 FR 28827) that would implement proposed Amendment 23 to the FMP for the Groundfish Fishery of the Bering Sea and Aleutian Islands Management Area, Amendment 28 to the FMP for Groundfish of the Gulf of Alaska, Amendment 4 to the FMP for the Commercial King and Tanner Crab Fisheries in the Bering Sea and Aleutian Islands Area, and a proposed regulatory amendment affecting the Pacific halibut fishery in the waters in and off of Alaska. The proposed amendments would have imposed a temporary moratorium on the entrance of new

vessels into these fisheries to curtail increases in fishing capacity and provide industry stability while the North Pacific Fishery Management Council (Council) and the Secretary of Commerce prepare, review, and, if approved, implement a comprehensive management plan for these fisheries.NM FS disapproved the proposed moratorium amendments on August 5, 1994, because certain provisions are not consistent with the Magnuson Act’s national standards and other applicable law. The proposed crossover provision and qualifying period are inconsistent with national standards 1 ,4 , and 5, and are arbitrary and capricious in violation of the Administrative Procedure Act (APA). In addition, it is not clear that the proposed moratorium program adequately considers present participation in the fisheries, and, therefore, violates Magnuson Act section 303(b)(6) and the APA. The proposed appeals procedure would unnecessarily duplicate an existing

limited access appeals procedure, and so violates national standard 7. Finally, NM FS found the proposed moratorium regulatory amendment affecting the halibut fishery would violate section 5(a) of the Northern Pacific Halibut Act because of inadequate consideration of present participation and the crossover provision’s exacerbation of the overcapacity problem that the moratorium was intended to control.NM FS has recommended that the Council submit revised moratorium amendments with additional supporting analysis for consideration by NMFS under the accelerated review schedule provided by the Magnuson Act.Authority: 16 U .S.C. 1801 etseq. and 16 U .S .C . 773 etseq.Dated: August 18,1994.
G ary  M atlock,
Program Management Officer, National 
Marine Fisheries Service.[FR Doc. 94-20729 Filed 8-23-94; 8:45 am) 
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of 
Management and BudgetAugust 19,1994.The Department of Agriculture has submitted to OMB for review the following proposal for the collection of information under the provisions of the Paperwork Reduction Act (44 U .S.C . Chapter 35) since the last list was published. This list is grouped into new proposals, revisions, extension, or reinstatements. Each entry contains the following information: (1) Agency proposing the information collection; (2) Title the information collection; (3)Form number(s), if applicable; (4) How often the information is requested; (5) Who will be required or asked to report;(6) An estimate of the number of responses; (7) An estimate of the total number of hours needed to provide the information; (8) Name and telephone number of the agency contact person.Questions about the items in the listing should be directed to the agency person named at the end of each entry. Copies of the proposed forms and supporting documents may be obtained from: Department Clearance Officer, U SDA, OIRM, Room 404-W Admin. Bldg., Washington, DC 20250, (202) 690-2118.Revision• Food Safety and Inspection Service Official Marking Devices, Labeling,and Packaging Material MP Form 216, FSIS Form 7234-1,FSIS Form 7227-1 Recordkeeping; On occasion Businesses or other for-profit; 545,895 responses; 301,240 hours Lee Puricelli (202) 720-7163Extension• Food and Nutrition ServiceFood Stamp Accountability ReportFNS-250Monthly

State or local governments; 19,044 responses; 57,132 hours David Walters |703) 305-2385New Collection• Food and Nutrition Service Nutrient Standard Menu Planning Demonstration Evaluation—Part II On occasionState or local governments; Non-profit institutions; 1,872 responses; 730 hoursJohn R. Endahl (703) 305-2117Larry K. Roberson,
Deputy Departmental Clearance Officer.[FR Doc. 94-20779 Filed 8-23-94; 8:45 am}
BILLING CODE 3410-01-4*1

Forest Service

National Urban and Community 
Forestry Advisory Council
AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.
SUMMARY: The National Urban and Community Forestry Advisory Council will meet in Albuquerque, New Mexico, September 9-10,1994, with a tour of local projects, September 8,11:30 a.m. to 5:30 p.m. The Council is comprised of 15 members appointed by the Secretary of Agriculture. The purpose of the meeting is to review the current challenge cost-share grant process and prepare the annual report for Congress. The meeting will be Chaired by William Kruidenier of the International Society of Arboriculture and is open to the public. Time will be provided at the beginning of each major agenda topic for public input. Time to speak must be requested in advance from the committee staff. However, Council discussion is limited to Forest Service staff and Council members. Persons who wish to bring urban and community forestry matters to the attention of the Council may file written statements with the Council staff before or after the meeting.DATES: The meeting will be held September 9-10,1994.ADDRESSES: The meeting will be held at the Hyatt Regency Albuquerque, 330 Tijares N .W ., Albuquerque, New Mexico 87102. Send written statements and/or requests for agenda items or participation in the tour to Don Greene, National Urban and Community Forestry Advisory Council, c/o Forest

Federal Register Voi. 59, No. 163 Wednesday, August 24, 1994
Service—Cooperative Forestry, U SD A , P.O. B ox96090, Washington, DC 20090- 6090, or phone (202) 205-1689. Staff, (202) 205-1689.Dated: August 18,1994.Joan M . Comanor,
Deputy C h ief for State and Private Forestry. [FR Doc. 94-20778 Filed 8-23-94; 8:45 am] 
BILLING CODE 3410-11-M

Food and Nutrition Service

Food Stamp Program: Recipient 
Claims Collection: Expansion of Test 
of Offsetting Federal Income Tax 
Refunds

AGENCY: Food and Nutrition Service. 
ACTION: General Notice.
SUMMARY: The Department hereby gives notice that it intends to increase the number of State agencies participating in the test of the feasibility and effectiveness of the Federal income tax refund offset program (FTROP). Under FTROP, certain claims against households for overissued food stamp benefits are offset from Federal income tax refunds payable to individuals liable for those claims. This notice identifies additional States which will begin testing FTROP during 1995.
EFFECTIVE DATE: This notice will be effective September 23,1994. Implementation of the expansion of this test will begin September 23,1994.
FOR FURTHER INFORMATION CONTACT: James I. Porter, Supervisor, Issuance and Accountability Section, State Administration Branch, Program Accountability Division, Food Stamp Program, 3101 Park Center Drive, Room 905, Alexandria, Virginia 22302, telephone (703) 305-2385.
SUPPLEMENTARY INFORMATION:Executive Order 12372The Food Stamp Program is listed in the Catalog of Federal Domestic Assistance under No. 10.551. For the reasons set forth in the final rule and related notice to 7 CFR 3015, Subpart V (48 FR 29115), this Program is excluded from the scope of Executive Order 12372 which requires intergovernmental consultation with State and local officials.



Federal Register 7 Vol. 59, No. 163 / W ednesday, August 24, 1994 / Notices 43537Executive Order 12866This Notice has been determined to be not significant for purposes of Executive Order 12866 and therefore has not been reviewed by the Office of Management and Budget.Regulatory Flexibility ActThis action is not a rule as defined in the Regulatory Flexibility Act (5 U .S.C . 601-612) and is thus exempt from the provisions of that Act.Paperwork Reduction ActThe public burden for the reporting and recordkeeping provisions of FTROP was submitted to the Office of Management and Budget (OMB) in accordance with 44 U .S.C . 3507. The burden was approved October 4,1993 (OMB No. 0594—0446). The burden was estimated at 58,555 hours.The reporting and recordkeeping requirements were specified in the General Notice published on August 20, 1991 (56 FR 41325), which described FTROP procedures, including due process notices to individuals, appeal rights and related requirements for State agencies. Substantially all the public burden for FTROP is associated with due process notices and appeals.Supplementary InformationIn section (a) of the just cited August 20,1991 General Notice, the Department advised the public about the initial test of FTROP and that it would advise the public of extensions and expansions of the test. In two subsequent General Notices published on August 28,1992 (57 FR 39176), and on August 12,1993 (58 FR 42937), the Department advised the public about two expansions of FTROP. In the August 1993 Notice, which addressed FTROP for 1994, the Department stated that it was necessary to evaluate how FTROP would work on a broader scale in States with more varying geographic and demographic characteristics. That Notice also stated that should the second, broad-based test prove successful, the Department was prepared to propose regulations to add

FTROP to the Food Stamp Program regulations on a permanent basis.The Department intends to propose permanent FTROP regulations in late 1994 so that final regulations will be in place to operate FTROP starting in 1996. The Department believes that continued operation and expansion of the test of FTROP in 1995 will be beneficial to the rulemaking process. Accordingly, the Department intends to extend the test of FTROP for an additional year, as set forth below.General Notice
Recipient Claims Collection: Expansion 
o f Test o f Offsetting Federal Income Tax 
RefundsFor 1995, 32 State agencies will participate in the Federal income tax refund offset program (FTROP.) O f these 32 State agencies, 21 have previously participated and 11 will begin participating in FTROP for the first time in 1995. The State agencies participating for the first time are: Arizona, Connecticut, Indiana, Kansas, Nevada, Mississippi, Montana, New Hampshire, Rhode Island, South Dakota and Wyoming. The 21 State agencies which have previously participated are: Alabama, Arkansas, California,Colorado, Florida, Georgia, Illinois, Kentucky, Louisiana, Maine, New Jersey, New Mexico, North Carolina, Oklahoma, Oregon, Pennsylvania, South Carolina, Tennessee, Utah, West Virginia, and Wisconsin.In all other respects, the test will continue to be conducted according to the terms contained in the August 20, 1991 General Notice.Dated: August 16,1994.Amanda Dew  M anning,

Acting Administrator, Food and Nutrition 
Service.[FR Doc. 94-20724 Filed 8-23-94; 8:45 am] 
BILLING CODE 3410-30-U

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping Duty 
Administrative Reviews and Request 
for Revocation in Part

AGENCY: Import Administration, International Trade Administration, Commerce.
ACTION: Notice of Initiation of Antidumping Duty Administrative Reviews and Request for Revocation in Part.
SUMMARY: The Department of Commerce (the Department) has received requests to conduct administrative reviews of various antidumping duty orders with July anniversary dates. In accordance with the regulations, we are initiating those administrative reviews. The Department also received a request to revoke in part an antidumping duty order.
EFFECTIVE DATE: August 24, 1994.
FOR FURTHER INFORMATION CONTACT: Holly A . Kuga, Office of Antidumping Compliance, Import Administration, International Trade Administration,U .S. Department of Commerce, 14th Street and Constitution Avenue, NW., Washington, DC 20230, telephone: (202) 482-4737.
SUPPLEMENTARY INFORMATION: BackgroundThe Department has received timely requests, in accordance with 19 CFR 353.22(a) (1994), for administrative reviews of various antidumping duty orders with July anniversary dates. The Department also received a timely request to revoke in part the antidumping duty order on silicon metal from Brazil.Initiation of ReviewsIn accordance with 19 CFR 353.22(c), we are initiating administrative reviews of the following antidumping duty orders. We intend to issue the final results of these reviews not later than July 31,1995.

Antidumping duty proceedings Period to be reviewed
Brazil:

Silicon Metal (A -351-806)
Companhia Brasileira Carbureto de Calcio (CBCC) n7 /m/no ncrto/n,4

Camargo Òorrea Metais S.A. (CCM)
Etetrosiiex Belo Horizonte Companhia Ferroiigas Mina Gerais-Minasligas 
RIMA Eletrometalurgica S.A. (RIMA)

Japan:
Professional Electric Cutting Tools (A-588-823)

Makita C orporation................ .................

Ui i \j t i y j jo/Ov//y*r 

01/04/93-06/30/94
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The People’s Republic of China:
Tapered Roller Bearings and Parts Thereof* (A-570-601)

Harbin Bearing Factory ................ ..........................
Luoyang Bearing Factory 
Wafangdian Bearing Factory 
Shanghai General Bearing Co., Ltd.
Shanghai Rolling Bearing Factory 
Xiangyang Bearing Factory 
Chengdu General Bearing Factory 

- Hailin Bearing Factory 
Guiyang Bearing Factory 
Haihong Bearing Factory 
Lanzhou Bearing factory 
Xibei Bearing Factory 
Changzhi Bearing Factory 
Jining Bearing Factory 
Shenyang Bearing Factory 
Gongzhuling Bearing Factory 
Jiamusi Bearing Factory 
Hangzhou Bearing Factory 
Jiangxi Bearing Factory 
Liangshan Bearing Factory 
Yantai Bearing Factory 
Northwest Bearing Plant 
Huangshi Bearing Factory 
Guangxi Bearing Factory 
Chongqing Bearing Factory 
Yunnan Bearing Factory 
Baoji Bearing Facrtory 
Xiangtan Bearing Factory 
Shaoguan Bearing Factory 
Xinjiang Bearing Factory 
The Second Bearing Factory of Xuzhou 
Yuxi Bearing Factory 
Changde Bearing Factory 
Chengdu Bearing Company
Handan Bearing F acto ry...............................................
Xingcheng Bearing Factory 
Premier Bearing & Equip., Ltd.
Chin Jun Industrial Ltd.
China National Machinery & Equipment Import & Export Corporation (CMEC)
Henan Machinery & Equipment Import & Export Corporation
Lianoning Machinery & Equipment Import and Export Corporation
Jilin Machinery Import & Export Corporation
Guizhou Machinery Import & Export Corporation
Kenwa Shipping Co., Ltd.
Far East Enterprising Co. (H.K.) Ltd.
Far East Enterprising (H.K.) Co.
Pantainer Express Line Co.
Intermodal Systems Ltd.
China Ningbo Int’l Economic & Technical Cooperation Com.
China Ningbo Cixi Import/Export Corp.
Ningbo Xing Li Bearing Co., Ltd.
Ningbo Yinxian Import/Export Corp. China 
Ningbo Yinxian Import/Export Corp. Hong Kong 
China National Machinery/Equipment Corp.
China National Machinery Import/Export Corporation
China National Machinery and Equipment Corp./Hunan Co Ltd
Santoh HK Ltd. ”
Huuzhou Import and Export Corp.
Ideal Consolidators Ltd.
Cargo Services Far East Ltd.
China Resources Transportation & Godown Co. Ltd 
China Travel Service (HK) Ltd.
Fortune Network Ltd.
China Jiangsu Technical Import/Export Corp.
China Jiangsu Machinery Import and Export (Group) Corp. ..
Shanghai Machinery & Equipment Import & Export Corp.
Shanghai Machinery Import/Export Corp.
Hubei Provincial Machinery Import & Export Corporation 
Kaitone Shipping Co., Ltd.
Profit Cargo Service Co., Ltd.
United Cargo Management, Inc.
Zhejang Expanded Bearing Co. (China)

Period to be reviewed
06/01/93-05/31/94

06/01/93-05/31/94

06/01/93-05/31/94
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Antidumping duty proceedings Period to be reviewed

Zhejang Expanded Bearing Co. (HK)
Zhejang Yongtong Company (China)
Zhejang Yongtong Company (HK)
Zhejang Machinery Import/Export Gorp.
Wafangdian Bearing Industry Co.
Heilongjang Machinery Import/Export Corp.
Shandong Machinery Import/Export Corp.
Wafangdian Hyatt Bearing Manufacturing Co., Ltd.
China National Bearing Joint Export Corp.
PFL Pacific Forwarding Ltd.
Sui Jun International Ltd.
Wah Shun Shipping Co., Ltd.
Aempac System, Inc.
Xinguang Ind. Prod. Import/Export Corp. of Sichuan Province 
Sunway Line, Inc.
Trans-Ocean 8ridge Services, Ltd.
Scanwell Container Line Ltd.
Scanwell Consolidators & Forwarders Ltd.
China Machine-Building Int’l Corp.
Hyaline Shipping (HK) Co., Ltd.
Long Trend Ltd.
China National Automotive Industry Guizhou Import/Export Corp.
Waiwell Shipping Ltd.
Special Line Ltd.
YK Shipping International, Inc.
Blue Anchor Line Co.
Onan Shipping Ltd.
Shanghai Bearing Corporation ........ ............... .........................;........ ......... ............................................ ............. . 06/01/93-05/31/94
Wing Tung Wei (China) Ltd.

All o ther exporters of tapered roller bearings are conditionally covered by this review.
United Kingdom:

Industrial Nitrocellulose (A -412-803)
Imperial Chemical Industries PLC ICI-NEC 

Venezuela:
Ferrosilicon * (A-307-807)

CVG-Venezolana de Ferrosilic io ................

07/01/93-06/30/94

12/29/92-05/31/94

‘ Inadvertently omitted from pervious initiation notice.

Interested parties must submit applications for disclosure under administrative protective orders in accordance with 19 CFR 353.34(b).These initiations and this notice are in accordance with section 751(a) of the Tariff Act of 1930, as amended (19 U.S.C. 1675(a)), and 19 CFR 353.22(c)(1) and 353.25(c)(2).Dated; August 18,1994. >Joseph A . Spetrini,
Deputy Assistant Secretary for Compliance. [FR Doc. 94-20712 Filed 8-23-94; 8:45 am] 
BILUNG CODE 351O-0S-M

[A—421 —806]
Color Negative Photographic Paper 
(CNPP) and Chemical Components 
Thereof From the Netherlands; 
Suspension of InvestigationAGENCY: Import Administration, International Trade Administration, Department of Commerce.
ACTION: N o t i c e .SUMMARY: H ie Department of Commerce has decided to suspend the antidumping investigation involving

color negative photographic paper (CNPP) and chemical components thereof from the Netherlands. The basis for the suspension is an agreement by the Dutch producers/exporters, which account for substantially all of the known imports of these products from the Netherlands, to revise their prices to eliminate sales of this merchandise to the United States at less than fair value. 
EFFECTIVE DATE: August 24, 1994.
FOR FURTHER INFORMATION CONTACT: Steven Presing, Office of Agreements Compliance, Import Administration, International Trade Administration,U .S. Department of Commerce, 14th Street and Constitution Avenue, NW., Washington, DC 20230; telephone; (202) 482-3793.
SUPPLEMENTARY INFORMATION:Case HistoryOn September 20,1993, the Department initiated an AD investigation on CNPP and chemical components thereof from the Netherlands based on a petition filed by the Eastman Kodak Company, The International Trade Commission issued

an affirmative preliminary injury determination on October 15,1993. On March 29,1994, the Department preliminarily determined that imports of CNPP from the Netherlands are being sold at less than fair value in the United States .Scope of the AgreementThe merchandise covered by this investigation consists of color negative photographic paper (CNPP) sensitized, unexposed silver-halide color negative photographic paper, whether in master rolls, smaller rolls or sheets. Subject chemical components are sensitized (whether chemically or spectrally) and unsensitized emulsions, couplers and coupler dispersions used in making color negative photographic paper.Unsensitized silver-halide emulsions consist of silver-halide microcrystals dispersed in a gelatin and water matrix after preparation and washing to remove soluble sales. Unsensitized emulsions are naturally sensitive to blue and ultraviolet light, but cannot efficiently convert light to form a color image without further processing. Sensitized emulsions have been treated to increase



435 40 Federal Register / V ol. 59, No. 163 / W ednesday, August 24, 1994 / Noticestheir sensitivity across the entire spectrum and/or treated by the addition of spectral sensitizing dyes to make the emulsions selectively sensitive to specific wavelengths of light. A  coupler dispersion consists of a coupler dispersed in a water-gel solution, and may contain organic solvents, chemicals to stabilize the coupler and other substances.Specifically excluded from this suspension agreement are: (1) all paper and chemical products not used in the silver-halide process which are used in other imaging technologies; (2) precursors of sensitized (whether chemically or spectrally) and unsensitized emulsions (including “ seed emulsions”  that are used exclusively in the process of producing unsensitized emulsions and do not exceed 0.25 microns in grain size (in cubic edge length)), couplers and coupler dispersions; and (3) those items entered under the Harmonized Tariff 
Schedule o f the United States (HTSUS) subheadings 3707.10.0000,3707.90.3000, 3707.90.6000,2933.19.3000, 2933.90.2500 and 2934.90.2000, which are precursors of couplers, emulsions and coupler dispersions (except couplers dispersed in water gel solution) or are couplers, emulsions, and coupler dispersions not for actual use in the color negative photographic paper production process. Products outside the scope include toner and developer chemicals used in electrostatic or indirect imaging processes (e.g., xerography), products used in laser printing, and instant photography products.Also excluded from the scope of this investigation are paper that is designed exclusively for use in graphic arts proofing, equipment and does not exceed 160 microns in thickness, and emulsions classified under3707.10.0000 of the Harmonized Tariff 
Schedule o f the United States (HTSUS) that are used in the manufacture of monochrome graphic arts film or paper that are not used in the production of CNPP.The CNPP subject to this investigation are classifiable under HTSUS subheadings 3703.10.3030 and 3703.20.3030. Emulsions Eire currently classifiable under HTSUS subheadings3707.10.0000 and 3707.90.3000.Couplers and coupler dispersions are currently classifiable under HTSUS subheadings 3707.90.3000,3707.90.6000, 2933.19.3000, 2933.90.2500 and 2934.90.2000.Period of InvestigationThe period of investigation (POI) is March 1,1993 through August 31,1993.

Suspension of InvestigationThe Department consulted with the parties to the proceeding and has considered the comments submitted with respect to the proposed suspension agreement. We have determined that the agreement will eliminate sales of this merchandise to the United States at less than fair value, that the agreement can be monitored effectively, and that the agreement is in the public interest. We find, therefore, that the criteria for suspension of an investigation pursuant to section 734 of the Act have been met. The terms and conditions of the agreement, signed August 19,1994, are set forth in Annex 1 to this notice.Pursuant to section 734(f)(2)(A) of the Act, effective (date of publication of Federal Register notice), the suspension of liquidation of all entries, entered or withdrawn from warehouse, for consumption of CNPP from the Netherlands, as directed^n our notice of “ Antidumping Preliminary Determination of Sales at Less than Fair Value, Color Negative Photographic Paper and Chemical Components Thereof from the Netherlands” is hereby terminated. Any cash deposits on entries of CNPP from the Netherlands pursuant to that suspension of liquidation shall be refunded and any bonds shall be released.Noth withstanding the suspension agreement, the Department will continue the investigation if we receive such a request in accordance with section 734(g) of the Act within 20 days after the date of publication of this notice. This notice is published pursuant to section 734(f)(1)(A) of the Act.Dated: August 19,1994.Susan G . Esserman,
Assistant Secretary for Import 
Administration.Annex 1: Suspension Agreement; Color Negative Photographic Paper and Chemical Components Thereof From the NetherlandsUnder section 734 of the Tariff Act of 1930, as amended (19 U .S.C . 1673c) (the Act), and 19 CFR 353.18, the U.S. Department of Commerce (the Department) and the signatory producers/exporters of color negative photographic paper and chemical components thereof from the Netherlands enter into this suspension agreement (the Agreement). On the basis of this suspension agreement, the Department shall suspend its antidumping investigation initiated on September 20,1993 (58 FR 50331), with respect to color negative photographic paper and chemical components thereof

from the Netherlands, subject to the terms and provisions set out below.
(A) Product CoverageThe merchandise subject to this Agreement is the following merchandise which has the Netherlands as its origin:(1) For purposes of the Agreement, color negative photographic paper is all sensitized, unexposed silver-halide color negative photographic paper, whether in master rolls, smaller rolls or sheets. Subject chemical components are sensitized (whether chemically or spectrally) and unsensitized emulsions, couplers, and coupler dispersions used in making color negative photographic paper.Unsensitized silver-halide emulsions consist of silver-halide microcrystals dispersed in a gelatin and water matrix after preparation and washing to remove soluble salts. Unsensitized emulsions are naturally sensitive to blue and ultraviolet light, but cannot efficiently convert light to form a color image without further processing. Sensitized emulsions have been treated to increase their sensitivity across the entire spectrum and/or treated by the addition of spectral sensitizing dyes to make the emulsions selectively sensitive to specific wavelengths of light. A coupler dispersion consists of a coupler dispersed in a water-gel solution, and may contain organic solvents, chemicals to stabilize the coupler, and other substances.Specifically excluded from the Agreement are: (1) all paper and chemical products not used in the silver-halide process which are used in other imaging technologies; (2) precursors of sensitized (whether chemically or spectrally) and unsensitized emulsions (including “ seed emulsions” that are used exclusively in the process of producing unsensitized emulsions and do not exceed 0.25 microns in grain size (in cubic edge length)), couplers and coupler dispersions; and (3) those items entered under the Harmonized Tariff 

Schedule o f the United States (HTSUS) subheadings 3707.10.0000,3707.90.3000, 3707.90.6000,2933.19.3000, 2933.90.2500 and 2934.90.2000, which are precursors of couplers, emulsions and coupler dispersions (except couplers dispersed in water-gel solution) or are couplers, emulsions, and coupler dispersions not for actual use in the color negative photographic paper production process. Products outside the scope include toner and developer chemicals used in electrostatic or indirect imaging processes (e.g., xerography), products



Federal Register / V ol. 59, No. 163 / W ednesday, August 24, 1994 / Notices 43541used in laser printing, and instant photography products.Also excluded from the scope of the Agreement is paper that is designed exclusively for use in graphic arts proofing equipment and does not exceed 160 microns in thickness, and emulsions classified under subheading3707.10.0000 of the H TSUS that are used in the manufacture of monochrome graphic arts film or paper that are not used in the production of color negative photographic paper.(2) The color negative photographic papers subject to this Agreement are classifiable under HTSUS subheadings 3703.10.3030 and 3703.20.3030. Emulsions are currently classifiable under HTSUS subheadings3707.10.0000 and 3707.90.3000.Couplers and coupler dispersions are currently classifiable under HTSUS subheadings 3707.90.3000,3707.90.6000, 2933.19.3000, 2933.90.2500 and 2934.90.2000.
(B) U.S. Import CoverageThe signatory producers/exporters collectively are the producers and exporters in the Netherlands which, during the antidumping investigation on the merchandise subject to the Agreement, accounted for substantially all (not less than 85 percent) of the subject merchandise imported into the United States, as provided in the regulations. The Department may at any time during the period of the Agreement require additional producers/exporters in the Netherlands to sign the Agreement in order to ensure that not less than*substantially all imports into the United States are covered by the Agreement.In reviewing the operation of the Agreement for the purpose of determining whether this Agreement has been violated or is no longer in the public interest, the Department will consider imports into the United States from all sources of the merchandise described in Section A  of the Agreement. For this purpose, the Department will consider factors including, but not limited to, the following: volume of trade, pattern of trade, whether or not the reseller is an original equipment manufacturer, and the reseller’s purchase price (PP).

(C) Basis of the AgreementOn and after the effective date of the Agreement, each signatory producer/ exporter individually agrees to make any necessary price revisions to eliminate completely any amount by which the foreign market value (FMV) of this merchandise exceeds the U.S. price of its merchandise subject to the

Agreement. For this purpose, the Department will determine the FMV in accordance with section 773(e) of the Act and U .S. price in accordance with section 772 of the Act.(1) For all sales occurring on or after the effective date of the Agreement through November 30,1994, each signatory producer/exporter agrees not to sell its merchandise subject to the Agreement to unrelated purchasers in the United States at prices that are less • than its FMV, as determined by the Department based on cost information. for the period Décember 1,1993, through May 31,1994, and provided to parties not later than August 19,1994; and(2) For all sales occurring on or after December 1,1994, each producer/ exporter agrees not to sell its merchandise subject to the Agreement to any unrelated purchaser in the United States at prices that are less than its FMV of the merchandise, as determined by the Department on the basis of information submitted to the Department not later than the dates specified in section D of the Agreement and provided to parties not later than November 20, February 20, May 20, and August 20 of each year. This FM V shall apply to sales occurring during the fiscal quarter beginning on the first day of the month following the date the Department provides the FMV, as stated in this paragraph.
(D) MonitoringEach signatory producer/exporter will supply to the Department all information that the Department decides is necessary to ensure that the producer/ exporter is in full compliance with the terms of the Agreement. As explained below, the Department will provide each signatory producer/exporter a detailed request for information and prescribe a required format and method of data compilation, not later than the beginning of each reporting period.
(1) Sales InformationThe Department will require each producer/exporter to report, on computer tape in the prescribed format and using the prescribed method of data compilation, each sale (which includes further manufactured sales) of the merchandise subject to the Agreement, either directly or indirectly to unrelated purchasers in the United States, including each adjustment applicable to each sale, as specified by the Department.The reporting of further manufacturing costs shall be in accordance with Appendix A.

The first report of sales data shall be submitted to the Department, on computer tape in the prescribed format and using the prescribed method of data compilation, not later than December30,1994, and shall contain the specified sales information covering the period August 19,1994, to November 30,1994. Subsequent reports of sales data shall be submitted to the Department not later than March 31, June 30, September 29, and December 30 of each year, and each report shall contain the specified sales information for the quarterly period ending one month prior to the due date, except that if the Department receives information that a possible violation of the Agreement may have occurred, the Department may request sales data on a monthly, rather than quarterly basis.
(2) Cost InformationProducer/exporters must request FMVs for all subject merchandise that will be sold in the United States. For those products which the producer/ exporter is requesting FMVs, the Department will require each producer/ exporter to report: their actual cost of manufacturing: selling, general and administrative (SG&A) expenses; further manufacturing costs; and profit data on a quarterly basis, in the prescribed format and using the prescribed method of data compilation. Further manufacturing costs will be subtracted from the U .S. sale price to determine compliance with the FMV. As indicated in Appendix B, profit from sales to a third country1 will be utilized, and country-specific and consolidated research and development costs will be reported by the producers/exporters on a quarterly basis. Each such producer/ exporter also must report anticipated increases in production costs and may report anticipated decreases in production costs in the quarter in which the information is submitted resulting from factors such as anticipated changes in production yield, changes in production process, changes in production quantities or changes in production facilities.The first report of cost data shall be submitted to the Department not later than September 29,1994, and shall contain the specified cost data covering the period June 1,1994, through August31,1994. Each subsequent report shall be submitted to the Department not later than December 30, March 31, June 30, and September 29 of each year, and each report shall contain specified

1 The Department calculated this figure based on 
information collected during the period of 
investigation.
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(3) Special Adjustment o f Foreign 
Market ValueIf the Department determines that the FM V is determined for a previous quarter was erroneous because the reported costs for that period were inaccurate or incomplete, or for any other reason, the Department may adjust FMV in a subsequent period or periods, unless the Department determines that Section F of the Agreement applies.
(4) VerificationEach producer/exporter agrees to permit full verification of all cost and sales information semi-annually, or more frequently, as the Department deems necessary.
(5) Bundling or Other ArrangementsProducers/exporters agree not to circumvent the Agreement. In accordance with die date set forth in Section D(l) of the Agreement, producers/exporters will submit a written statement to the Department certifying that the sales reported herein were not, or are not part of or related to, any bundling arrangement, on-site processing arrangement, discounts/free goods/financing package, swap, or other exchange where such arrangement is designed to circumvent the basis of the Agreement.Where there is reason to believe that such an arrangement does circumvent the basis of the Agreement, the Department will request producers/ exporters to provide within 15 days all particulars regarding any such agreement, including, but not limited to, sales information pertaining to covered and non-covered merchandise that is manufactured or sold by producers/ exporters. The Department will accept written comments, not to exceed 30 pages, from all parties no later than 15 days after the date of receipt of such producer/exporter information.If the Department, after reviewing all submissions, determines that such arrangement circumvents the basis of the Agreement, it may, as it deems most appropriate, utilize one of two options: (1) the amount of the effective price discount resulting from such arrangement shall be reflected in FMV in accordance with Section D(3), or (2) the Department shall determine that the Agreement has been violated and take action according to the provisions under Section F.
(6) Rejection o f SubmissionsThe Department may reject any information submitted after the

deadlines set forth in this section or any information which it is unable to verify to its satisfaction. If information is not submitted in a complete and timely fashion or is not fully verifiable, the Department may calculate fair value, FM V, and/or U .S. price based on best information available, as it determines appropriate, unless the Department determines that Section F  applies.
(E) Disclosure and Comment(1) The Department may make available to representatives of each domestic party to the proceeding, under appropriately drawn administrative protective orders, business proprietary information submitted to the Department during the reporting period as well as the results of its analysis under section 773 of the Act.(2) Not later than November 1, February 1, May 1, and August 1 of each year, the Department will disclose to each producer/exporter the results and the methodology of the Department’s calculations of its FM V. At that time, the Department may also make available such information to the domestic parties to the proceeding, in accordance with this section.(3) Not later than 7 days after the date of disclosure under paragraph E(2), the parties to the proceeding may submit written comments to the Department, not to exceed 15 pages. After reviewing these submissions, the Department will provide to each producer/exporter its FM V as provided in paragraph C(2). In addition, the Department may provide such information to domestic interested parties as specified in this section.
(F) Violations o f the AgreementIf the Department determines that the Agreement is being or has been violated or no longer meets the requirements of section 734 (b) or (d) of the Act, the Department shall take action it determines appropriate under section 734(i) of the Act and the regulations. In the event that the Department determines that the investigation shall be resumed, it will be resumed on the basis of the original administrative record, and the statutes, regulations, policies, and practices in effect on the effective date of the Agreement.
(G) Provision fo r Existing CommitmentsPursuant to Appendix C  and the terms and conditions outlined below, producers/exporters may continue shipments under existing commitments and their existing terms.for a period not to exceed 60 days after the effective date of the Agreement. Recognizing that certain long-term contracts must be renegotiated and that terminated

customers may require time to find alternative suppliers, the producers/ exporters may continue shipments under existing contract terms for a period, the deadline of which is equal to the earliest of: (1) the earliest date on which an alternative supplier can begin supplying the customer; (2) the earliest date, not to exceed 45 days, on which an existing customer has renegotiated the contract terms with the producer/ exporter, or (3) 60 days after the effective date of the Agreement to customers who are terminated.Appendix C contains a list of companies subject to this provision along with their corresponding requirements that have been approved for shipment by the producer/exporter under this provision. Total shipments to a specific company may not exceed that company’s corresponding quantity listed on Appendix C or tne aggregate for “ all other” , in the case for smaller customers. Appendix C also contains the total shipment quantity allowable under this provision for all companies; this amount is less than the sum of the individual company requirements listed on Appendix C. This difference is in anticipation of termination prior to all permitted shipments taking place to individual customers.If a company renegotiates or terminates its commitments with the producer/exporter prior to receiving and accepting its maximum shipments approved, this provision no longer applies and the company will be removed from those eligible under Appendix C. The remaining quantities that have not been shipped, bui were approved for a certain customer, may not be used to increase another customer’s corresponding requirements, The maximum customer-specific quantities listed in Appendix C cannot be increased to account for undershipments to other customers. If a customer would like to accept additional supply above and beyond its corresponding quantity listed in Appendix C , these sales must be made at or above the applicable FMV.If a company-specific shipment would bring the total shipments for all companies to an amount in excess of the total quantity allowable, the producer/ exporter must only ship a quantity that ensures compliance with the total quantity allowable for all companies. Any quantities in excess of the total quantity allowable must be sold at or above the applicable FMV.The producer/exporter shall notify the Department weekly of each shipment made under this provision and provide a written statement from the producer/ exporter certifying that each shipment is



Federal Register / V ol. 59, No, 163 / W ednesday, August 24, 1994 / Notices 43543pursuant to commitments listed in Appendix C. The certification must contain all particulars concerning each specific shipment including, but not limited to, customer, date, quantity, price, and delivery and particulars concerning the terms and conditions under which the shipment is being made. The Department will review and approve the certification upon receipt, thereby monitoring on an individual basis all such shipments to ensure compliance with this provision. Where there is reason to believe that shipments, which do not meet the criteria described above, have nonetheless been shipped under this provision, and that certification has been made falsely, the producer/ exporter will share within 5 days of any such request from the Department all particulars regarding such shipment(s). After reviewing the information, the Department will determine whether the terms of this provision have been satisfied. If the Department determines that a certification has been provided falsely or does not meet the requirements of this provision, Section F of the Agreement applies.At the end of the 60 days, the Department will calculate upon request the total difference between the FMV in effect on the date of shipment and the actual net price at which the goods were sold. The total difference will be added to the FMV to be in effect during succeeding period(s). The resulting FMV will apply to a number of units identical to the number for which a difference was calculated. The specific units to which this resulting FMV will apply will be those units first sold in the succeeding quarter.To the extent necessary, this provision supersedes the dates set forth in Section C of the Agreement.
(H) Non-Participating SignatoriesFor signatories which did not receive a questionnaire in the less-than-fair- value investigation on the subject merchandise, the Department will issue, if requested in a timely manner, the initial FMV 9 months after the effect date of the Agreement. The total sales volume made during the 9-month period prior to the issuance of the initial FMV may not exceed the total sales volume made by the signatory during the period January 1994 through June 1994. All sales made by the signatories will be made during this 9-month period at prices that are not less than fair value.At the end of the initial 9 months, the Department may upon request review all sales made during this period. For those sales which have occurred, the

Department will calculate an FMV using information for the most recent 9-month period available. The Department will calculate the total difference between the FM V and the actual price at which the goods were sold. The total difference will be added to the FM V to be in effect during the succeeding period(s). The resulting FMV will apply to a number of units identical to the number for which a difference was calculated. The specific units to which this resulting FM V will apply will be those units first sold in the succeeding quarter(s).For all sales of covered merchandise made after the 9-month period the producer/exporter must request an FMV consistent with Section D(2) of the Agreement. Signatories will collect and report all information required by the Department for the calculation of FMV in the format specified under the Agreement.The Department will consult with the signatories regarding data preparation and reporting format in order to ensure that all requirements are met.To the extent necessary, this provision supersedes the dates set forth in Section C of the Agreement.
(I) Re-Export ProvisionImports into the United States of subject merchandise which are physically incorporated into a further manufactured product by a related party and are subsequently exported by the related party, are not covered by the Agreement if the following conditions apply. Upon request by the producer/ exporter, the Department may approve a system which tracks imports of covered merchandise through production, to the point of re-export, and allows for verification.The approved system will reflect an understanding between the Department and the producer/exporter that there have been a historical volume of entries of covered merchandise imported into the United States and subsequehtly exported in the form of a further manufactured good by a related party. Understanding this history, and taking into consideration an element for growth, the Department and the producer/exporter will agree that the volumes of entries for the duration of the Agreement will not be inconsistent with that history. The producer/exporter agrees to provide quarterly reports detailing the entries and subsequent reexports which will be subject to verification semi-annually or more frequently as the Department deems appropriate.

(J) Other Provision(1) In entering into the Agreement, the signatory producers/exporters do not admit that any sales of the merchandise subject to the Agreement have been made at less-tban-fair-value.(2) Changes in U .S . legislation resulting from U .S. implementation of Article VI of GATT 1994, shall be applicable to the requirements and obligations of the Agreement for the period beginning on the first full quarter after the effective date of any such changes.
(K) TerminationThe Department will not consider requests for termination of this suspended investigation prior to August 1999. Termination will be conducted in accordance with section 353.25 of the Department’s regulations.Any producer/exporter may terminate the Agreement at any time upon notice to the Department. Termination shall be effective 60 days after such notice is given to the Department. Upon termination, the Department shall follow the procedures outlined in section 734(ij(l) of the Act.
(L) DefinitionsFor purposes of the Agreement, the following definitions apply:(1) U .S. PRICE—means the price at which merchandise is sold by the producer or exporter to the first unrelated party in the United States, including the amount of any discounts, rebates, price protection or ship and debit adjustments, and other adjustments affecting the net amount paid or to be paid by the unrelated purchaser, as determined by the Department under section 772 of the(2) FOREIGN MARKET VALUE— means the constructed value (CV) of the merchandise, as determined by the Department under section 773 of the Act and the corresponding sections of the Department’s regulations, as determined by the Department.(3) P R O D U C E R /E X P O R T E R —m eans (1) the foreign m anufacturer or producer, (2) the foreign producer or reseller w h ich  also exports, and (3) the related person by w hom  or for w hose accou nt the m erchandise is  im ported in to the U n ited  States, as defined in section 771(13) o f the A ct.(4) DATE OF SALE—means the date on which the essential terms of the contract, including price, are agreed and determinable normally the date of confirmation of sale.The effective date of the Agreement is the date on which it is published in the Federal Register.
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For Dutch Producers/Exporters.Fuji Photo Film  U .S .A . In c., and Fuji Photo Film  B .V .
Data --------------------------------------------------------William H . Barringer, Esq.,

Willkie, Farr & Gallagher.
For U .S . Department o f Commerce.
Date --------------------- ----------------------------------Susan G. Esserman,

Assistant Secretary for Import 
Administration.
APPENDIX A—COLOR NEGATIVE 
PHOTOGRAPHIC PAPER (CNPP) AND  
CERTAIN CHEMICAL COMPONENTS 
FROM THE NETHERLANDS 
SUSPENSION AGREEMENT 
PRINCIPLES OF COST
General FrameworkThe cost information reported to the Department that w ill form the basis of the FM V calculations for purposes of the Agreement must be:• comprehensive in nature and based on a reliable accounting system (i.e., a system based on well-established standards and can be tied to the audited financial statements);• representative of the company’s costs incurred for the general class of merchandise;• calculated on a quarterly weighted- average basis of the plants or cost centers manufacturing the product;• based on fully-absorbed costs of production, including any downtime;• valued in accordance with generally accepted accounting principles;• reflective of appropriately allocated common costs so that the cost necessary for the manufacturing of the product are not absorbed by other products; and• reflective of the actual cost of producing the product.Additionally, a single figure should be reported for each cost component.
Cost o f ManufacturingCosts o f manufacturing are reported by major cost category and for major stages of production. Weighted-average costs are used for a product that is produced at more than one facility (including further manufacturing in the United States); based on the cost at each facility.Direct materials—cost of those materials which are input into the production process and physically become part of the final product.Direct labor—cost identified with a specific product. These costs are not allocated among products except when two or more products are produced at the same cost center. Direct labor costs should include salary, bonus, and overtime pay, training expenses, and all

fringe benefits. Any contracted-labor expense should reflect the actual billed cost or the actual costs incurred by the subcontractor when the corporation has influence over the contractor.Factory overhead—overhead costs include indirect materials, indirect labor, depreciation, and other fixed and variable expenses attributable to a production line or factory. Because overhead costs are typically incurred for an entire production line, an appropriate portion of those costs must be allocated to covered products, as well as any other products produced on that line. Acceptable cost allocations can be based on labor hours or machine hours. Overhead costs should also reflect any idle or downtime and be fully absorbed by the products.
Cost of Production (COP)Is equal to the sum of materials, labor, and overhead (COM) plus SG&A expenses in the home market (HM).SG&A—those expenses incurred for the operation of the corporation as a whole 8nd not directly related to the manufacture of a particular product. They include corporate general and administrative expenses, financing expenses, financing expenses, and general research and development expenses. Additionally, direct and indirect selling expenses incurred in the HM for sales of the product under investigation are included. Such expenses are allocated over cost of goods sold.
Constructed ValueIs equal to the sum of materials, labor, and overhead (COM) and SG&A expenses plus profit.
Calculation of Suspension Agreement 
FMVsFMVs (for purposes of the Agreement) are calculated by adjusting the CV and are provided for both PP and ESP transactions. In effect, any expenses uniquely associated with the covered products sold in the HM are subtracted from the CV, and any such expenses which are uniquely associated with the covered products sold in the United States are added to the CV to calculate the FMV.Purchase price—price at which the exported merchandise is sold to the first unrelated buyer when the sale occurs prior to the importation. Typically, when the producer sells directly to an unrelated U .S . importer or to a foreign trading company for export to the United States. For PP FMVs, the CV  is adjusted for movement costs, packing costs, and differences in direct selling expenses such as commissions, credit,

warranties, technical services, advertising, and sales promotion.Exporter’s sales price—price at which the exported merchandise is sold to the first unrelated buyer after importation into the United States. Typically, when a related party in the United States makes the sale. For ESP FMVs, the CV is adjusted similar to PP sales, with differences for adjustments to U .S . and HM indirect-selling expenses.Home market direct-selling expenses—expenses that are incurred as a direct result of a sale. These include such expenses as commissions, co-op advertising, discounts and rebates, credit, warranty expenses, freight costs, etc. Certain direct-selling expenses are treated individually. They include:Commission expenses—payments to unrelated parties for sales in the HM.Credit expenses—expenses incurred for the extension of credit to the HM customers.Movement expenses—freight, brokerage and handling, packing, and insurance expenses.Home market indirect-selling expenses—fixed portion of a corporation’s expenses and includes such items as salaries of administrative personnel, warehousing expenses, advertising expenses, and sales promotion. These expenses will not increase or decrease depending on production or sales.U .S. direct-selling expenses—the same as HM direct-selling expenses except that they are incurred in the United States for sales in the United States.Movement expenses—additional expenses incidental to importation into the United States. Typically include U .S. inland freight, insurance, brokerage and handling expenses, U .S. Customs duties, and international ocean, air, or land freight.U .S. indirect-selling expenses— include general-fixed expenses incurred by the U .S. sales subsidiary or related exporter for sales to the United States. They may also include a portion of indirect expenses incurred in the HM for export sales.
Further ManufacturingFurther manufacturing costs are calculated by taking the sum of COM , plus SG&A expenses, plus profit in the U .S. market for further manufacturing. Where further manufacturing modifies the subject merchandise to the extent that the finished product is no longer within the scope of the investigation, the Department will provide its calculations of further manufacturing.
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= Cost of Manufacturing + home market SG&A  5 = Cost of Production + Profit6= Constructed Value + U .S. direct-selling expense + U .S. commission expense + U .S. movement expense + U .S. credit expense— HM direct-selling expense— HM commission expense 7— H M  credit expense 
= FMV for PP salesFor Further Manufacturingdirect materials + direct labor

For ESP Transactionsdirect materials + direct labor 
+ factory overhead = Cost of Manufacturing 
+ home market SG& A 2 = Cost of Production + Profit3= Constructed Value + U.S. direct-selling expense + U.S. indirect-selling expense + U.S. commission expense + U.S. movement expense + U.S. credit expense-  HM direct-selling expense-  HM indirect-selling expense 4-  HM commission expense-  HM credit expense = FMV lor ESP sales

2 Home market SG & A  m ust be at least 10 percent of the cost o f  m anufacturing.
-3 Profit m ust be at least 8 percent o f the cost o f 

production.
“This expense is cap ped  and can be no greater 

than either (I) the total o f U .S indirect-selling expense or (2) the com bined total o f U .S. indirect- selling expense and U .S. com m ission w hen no HM com m issions are paid.

5 Home market SG & A  m ust be at least 10 percent 
o f the cost o f m anufacturing.

6 Profit m ust be at least 8 percent o f the cost o f 
production.

7 If the com pany does not have HM com m issions, 
HM indirects are subtracted only up to the am ount 
o f U.S. com m issions.

+ factory overhead = Cost of Further Manufacturing + further manufacturing SG&A  = Further Manufacturing Cost of Production+ further manufacturing profit = Total Further Manufacturing Costs 
Appendix B— Profit CalculationThe profit figure represents the profit from sales of CNPP to unrelated customers in Germany during the period of Investigation (POI). The Department computed the profit percentage in the following manner:Gross Sales Price —Discounts —Rebates—Movement Expenses =Net Priceless: Cost of Production (materials, labor, overhead, selling, general and administrative expenses, interest, other, packing)=Profit per transaction Profit percentage=Profit from alltransactions/COP from all transactions =[ ] percent
BILLING CODE 3510-DS-M
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AppendixC

CUSTOMER
Total Company—Specific 

Shipment Cap 
(sq. meters)

Total Company—Specific 
Shipment Cap 

(sq. feet)

ii--------:--------------- :---------- k

Total Overall
Shipment Cap* p

* Tr :ai volume of company-specific shipments may not exceed the total overall cap.[FR Doc. 94-20869 Filed 8-22-94; 8:45 am)
BILUNG CODE 3510-DS-C
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Color Negative Photographic P ap er 
(CNPP> and Chemical Components 
Thereof from Japan; Suspension of 
Investigation

•AGENCY: Import Administration, International T rade Administration, Commerce.ACTION:' Notice.
SUMMARY: The Departm ent o f  Com m erce  
has decided to suspend the  
antidumping investigation in vo lving  
color negative photographic paper (CNPP) and chemical com ponents  
thereof from Japan. The basis for the  
suspension is an agreement by the  
Japanese produceTs/exporters, w h ich  
account for substantially all o f the  known im ports of these p rod ucts from  
Japan, to revise their prices to elim inate  
sales o f this merchandise to  the U nited  
States at less than fair v alu e,
EFFECTIVE DATE: August 24 , 1994.
FOR FURTHER INFORMATION CONTACT: Steven Presing, Office o f Agreements Compliance, Import Administration, International Trade Administration,U.S. Department of Commerce, 14th Street and Constitution Avenue, N.W ., Washington, D.C. 20239; telephone:(202) 482- 3793 .

SUPPLEMENTARY INFORMATION:Case H istoryOn September 20,1993, the Department initiated an AD investigation on CNPP and chemical components thereof from Japan based on a petition filed by the Eastman Kodak Company. The International Trade Commission issued an affirmative preliminary injury determination on October 1 5 ,1 9 9 3 . On March 29,1994, the Department preliminarily determined that imports of CNPP from Japan are being sold at less than fair value in the United States.Scope of the AgreementThe merchandise covered by this investigation consists of color negative photographic paper (CNPP) sensitized, unexposed silver-halide color negative photographic paper, whether in master rolls, smaller rolls or sheets. Subject chemical components are sensitized (whether chemically or spectrally) and unsensitized emulsions, couplers and coupler dispersions used in making color negative photographic paper.Unserisitized silver-halide emulsions consist of silver-halide microcrystal’s dispersed in a gelatin and water matrix after preparation and washing to remove soluble salts. Unsensitized enrols ions are naturally sensitive to blue and

ultraviolet light, but cannot efficiently convert light to form a color image without further processing. Sensitized emulsions have been treated to increase their sensitivity across the entire spectrum and/or treated by the addition of spectral sensitizing dyes to make the emulsions selectively sensitive to specific wavelengths o f light A  coupler dispersion consists of a coupler dispersed in a water-gel solution, and may contain organic solvents, chemicals to stabilize the coupler and other substances.Specifically excluded from this suspension agreement are: (1) all papeT and chemical products not used in the silver-halide process which are used in other imaging technologies; (2) precursors of sensitized (whether chemically or spectrally) and unsensitized emulsions (including “ seed emulsions” that are used exclusi vely in the process of producing unsensitized emulsions and do not exceed 0.25 microns in grain size (in cubic edge length)), couplers and coupler dispersions; and (3) those items entered under the Harmonized Tariff 
Schedule o f  the United States (HTSUS) subheadings 3707.10.0000,3707.90.3000, 3707.90.6000,2933.19.3000, 2933,90.2500 and 2934.90.2000, which are precursors of couplers, emulsions and coupler dispersions (except couplers dispersed in water gel solution] or are couplers, emulsion, and coupler dispersions not for actual use in the color negative photographic paper production process. Products outside the scope include toner and developer chemicals used in electrostatic or indirect imaging process (e.g., xerography), products used in laser printing, and instant photography products.Also excluded from the scope of this investigation are paper that is designed exclusively for use in graphic arts proofing, equipment and does not exceed 160 microns in thickness, and emulsions classified under3707.10.0000 of the Harmonzied Tariff 
Schedule o f the United States (HTSUS) that are used in the manufacture of monochrome graphic arts film or paper that are not used in the production of CNPP.The CNPP subject to this investigation are classified under H TSUS subheadings 3703.10.3030 and 3703.20.3030. Emulsions are currently classifiable under HTSUS subheadings3707.10.0000 and 3707.90.3000. Couplers and coupler dispersions are currently classifiable under H TSUS subheadings 3707.90.3000, 3707.90.6000, 2933.19.3000, 2933.90.2500 and 2934.90.2000.

Period of InvestigationThe period of investigation (POI) is March 1,1993 through August 31,1993,Suspension of InvestigationThe Department consulted with the parties to the proceeding and has considered the comments submitted with respect to the proposed suspension agreement. We have determined that the agreement will eliminate sales of this merchandise to the United States at less than fair value, that the agreement can be monitored effectively, and that the agreement is in the public interest. We find, therefore, that the criteria for suspension of an investigation pursuant to section 734 of the Act have been met . The terms and conditions of the agreement, signed August 19,1994, are set forth in Annex 1 to this notice.Pursuant to section 734(f)(2)(A) of the Act, effective (date of publication of Federal Register notice), the suspension of liquidation of all entries entered or withdrawn from warehouse, for consumption of CNPP from Japan, as directed in o u t  notice of “Antidumping Preliminary Determination of Sales at Less than Fair Value, Color Negative Photographic Paper and Chemical Components Thereof from Japan” is hereby terminated. Any cash deposits on entries of CNPP from Japan pursuant to that suspension of liquidation shall be refund«! and any bonds shall be released.Notwithstanding the suspension agreement, the Department will continue the investigation if w e  receive such a request in accordance with section 734(g) of the Act within 20 days after the date of publication of this notice. This notice is published pursuant to section 734(f)(lKA) of the Act.Dated: August 19,1994.Susan G . Esserman,
Assistant Secretary for Import 
A  dministra don.Annex 1: Suspension Agreement; Color Negative Photographic Paper and Chemical Components Thereof from JapanUnder section 734 of the Tariff Act of 1930, as amended (19 U .S.C . 1673c) (the Act), and 19 CFR 353,18, the U .S. Department o f Commerce (the Department) and the signatory producers/exporters o f color negative photographic paper and chemical components thereof from Japan enter into this suspension agreement (the Agreement). O n the basis of the Agreement, the Department shall suspend its antidumping investigation initiated on September 20,1993 (58 FR
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(A) Product CoverageThe merchandise subject to the Agreement is the following merchandise which has Japan as its origin:(1) For purposes of the Agreement, color negative photographic paper is all sensitized, unexposed silver-halide color negative photographic paper, whether in master rolls, smaller rolls or sheets. Subject chemical components are sensitized (whether chemically or spectrally) and unsensitized emulsions, couplers, and coupler dispersions used in making color negative photographic paper.Unsensitized silver-halide emulsions consist of silver-halide microcrystals dispersed in a gelatin and water matrix after preparation and washing to remove soluble salts. Unsensitized emulsions are naturally sensitive to blue and ultraviolet light, but cannot efficiently convert light to form a color image without further processing. Sensitized emulsions have been treated to increase their sensitivity across the entire spectrum and/or treated by the addition of spectral sensitizing dyes to make the emulsions selectively sensitive to specific wavelengths of light. A  coupler dispersion consists of a coupler dispersed in a water-gel solution, and may contain organic solvents, chemicals to stabilize the coupler, and other substances.Specifically excluded from the Agreement are: (1) all paper and chemical products not used in the silver-halide process which are used in other imaging technologies; (2) precursors of sensitized (whether chemically or spectrally) and unsensitized emulsions (including “ seed emulsions” that are used exclusively in the process of producing unsensitized emulsions and do not exceed 0.25 microns in grain size (in cubic edge length)), couplers and coupler dispersions; and (3) those items entered under the Harmonized Tariff 

Schedule o f the United States (HTSUS) subheadings 3707.10.0000,3707.90.3000, 3707.90.6000,2933.19.3000, 2933.90.2500 and 2934.90.2000, which are precursors of couplers, emulsions and coupler dispersions (except couplers dispersed in water-gel solution) or are couplers, emulsions, and coupler dispersions not for actual use in the color negative photographic paper production process. Products outside the scope include toner and developer chemicals used in

electrostatic or indirect imaging processes (e.g., xerography), products used in laser printing, and instant photography products.Also excluded from the scope of the Agreement is paper that is designed exclusively for use in graphic arts proofing equipment and does not exceed 160 microns in thickness, and emulsions classified under subheading3707.10.0000 of the HTSUS that are used in the manufacture of monochrome graphic arts film or paper that are not used in the production of color negative photographic paper.(2) The color negative photographic paper subject to the Agreement are classifiable under HTSUS subheading 3703.10.3030 and 3703.20.3030. Emulsions are currently classifiable under HTSUS subheadings3707.10.0000 and 3707.90.3000. Couplers and coupler dispersions are currently classifiable under HTSUS subheadings 3707.90.3000,3707.90.6000, 2933.19.3000, 2933.90.2500 and 2934.90.2000.
(B) U .S. Import CoverageThe signatory producers/exporters collectively are the producers and exporters in Japan which, during the antidumping investigation on the merchandise subject to the Agreement, accounted for substantially all (not less than 85 percent) of the subject merchandise imported into the United States, as provided in the regulations. The Department may at any time during the period of the Agreement require additional producers/exporters in Japan to sign the Agreement in order to ensure that not less than substantially all imports into the United States are covered by the Agreement.In reviewing the operation of the Agreement for the purpose of determining whether the Agreement h as. been violated or is no longer in the public interest, the Department will consider imports into the United States from all sources of the merchandise described in Section A  of the Agreement. For this purpose, the Department will consider factors including, but not limited to, the following: volume of trade, pattern of trade, whether or not the reseller is an original equipment manufacturer, and the reseller’s purchase price (PP).

(C) Basis o f the AgreementOn and after the effective date of the Agreement, each signatory producer/ exporter individually agrees to make any necessary price revisions to eliminate completely any amount by which the foreign market value (FMV) of this merchandise exceeds the U .S.

price of its merchandise subject to the Agreement. For this purpose, the Department will determine the FMV in accordance with section 773(e) of the Act and U .S. price in accordance with section 772 of the Act.(1) For all sales occurring on or after the effective date of the Agreement through January 20,1994, each signatory producer/exporter agrees not to sell its merchandise subject to the Agreement to unrelated purchasers in the United States at prices that are less than its FM V, as determined by the Department based on cost information for the period October 21,1993, through July 20,1994, and provided to parties not later than August 19,1994; and(2) For all sales occurring on or after January 21,1994, each producer/ exporter agrees not to sell its merchandise subject to the Agreement to any unrelated purchaser in the United States at prices that are less than its FMV of the merchandise, as determined by the Department on the basis of information submitted to the Department not later than the dates specified in Section D of the Agreement and provided to parties not later than January 10, April 10, July 10, and October 10 of each year. This FMV shall apply to sales occurring during the fiscal quarter beginning on the first day of the month following the date the Department provides the FMV, as stated in this paragraph.
(D) MonitoringEach signatory producer/exporter w i l l  supply to the Department all information that the Department decides is necessary to ensure that the producer/ exporter is in full compliance with the terms of the Agreement. As explained below, the Department will provide each signatory producer/exporter a detailed request for information and prescribe a required format and method of data compilation, not later than the beginning of each reporting period.(1) Sales InformationThe Department will require each producer/exporter to report, on computer tape in the prescribed format and using the prescribed method of data compilation, each sale (which includes further manufactured sales) of the merchandise subject to the Agreement, either directly or indirectly to unrelated purchasers in the United States, including each adjustment applicable to each sale, as specified by the Department.The reporting of further manufacturing costs shall be in accordance with Appendix A .



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43549The first report of sales data shall be I submitted to the Department, on I computer tape in the prescribed format I and using the prescribed method of data I compilation, not later than February 20,1 1995, and shall contain the specified sales information covering the period August 19,1994 to January 20,1994. Subsequent reports of sales data shall be I submitted to the Department not later I than May 20, August 20, November 20 and February 20 of each year, and each report shall contain the specified sales information for the quarterly period ending one month prior to the due date,[ except that if  the Department receives information that a possible violation of I the Agreement may have occurred, the Department may request sales data on a monthly, rather than quarterly basis.(2) Cost InformationProducers/exporters must request FMVs for all subject merchandise that will be sold in the United States. For those products which the producer/ exporter is requesting FMVs, the Department will require each producer/ exporter to report: their actual cost of manufacturing; selling, general and administrative (SG&A) expenses; further manufacturing costs; and profit data on a quarterly basis, in the prescribed format and using the prescribed method of data compilation. Further manufacturing costs will be subtracted from the U .S. sale price to determine compliance with the FMV. As indicated in Appendix B, each producer/exporter will report their actual profit1 for the class or kind of merchandise and, country-specific and consolidated research and development costs on a quarterly basis. Each such producer/ exporter also must report anticipated increases in production costs and may report anticipated decreases in production costs in the quarter in which the information is submitted resulting from factors such as anticipated changes in production yield, changes in production process, changes in production quantities or changes in production facilities.The first report of cost data shall be submitted to the Department not later than November 20,1994, and shall contain the specified cost data covering the period July 21,1994 through October 20,1994. Each subsequent report shall be submitted to the Department not later than February 20, May 20, August 20, and November 20 of each year, and each report shall contain
1 The Department will use consolidated audited financial statements to determine the appropriate profit figure.

specified information for the quarter ending one month prior to the due date.(3) Special Adjustment of Foreign Market ValueIf the Department determines that the FMV it determined for a previous quarter was erroneous because the reported costs for that period were inaccurate or incomplete, or for any other reason, the Department may adjust FMV in a subsequent period or periods, unless the Department determines that Section F of the Agreement applies.(4) VerificationEach producer/exporter agrees to permit hill verification of all cost and sales information semi-annually, or more frequently, as the Department deems necessary.(5) Bundling or Other ArrangementsProducers/exporters agree not to circumvent the Agreement. In accordance with the date set forth in Section D(l) of the Agreement, producers/exporters will submit a written statement to the Department certifying that the sales reported herein were not, or are not part of or related to, any bundling arrangement, on-site processing arrangement, discounts/free goods/financing package, swap, or other exchange where such arrangement is designed to circumvent the basis of the Agreement.Where there is reason to believe that such an arrangement does circumvent the basis of the Agreement, the Department will request producers/ exporters to provide within 15 days all particulars regarding any such arrangement, including, but not limited to, sales information pertaining to covered and noncovered merchandise that is manufactured or sold by producers/exporters. The Department will accept written comments, not to exceed 30 pages, from all parties no later than 15 days after the date of receipt of such producer/exporter information.If the Department, after reviewing all submissions, determines that such arrangement circumvents the basis of the Agreement, it may, as it deems most appropriate, utilize one of two options:1) the amount of the effective price discount resulting from such arrangement shall be reflected in FMV in accordance with Section D(3), or 2) the Department shall determine that the Agreement has been violated and take action according to the provisions under Section F.

(6) Rejection of SubmissionsThe Department may reject any information submitted after the deadlines set forth in this section or any information which it is unable to verify to its satisfaction. If information is not submitted in a complete and timely fashion or is not fully verifiable, the Department may calculate fair value, FM V, and/or U .S. price based on best information available, as it determines appropriate, unless the Department determines that Section F applies.
(E) Disclosure and Comment(1) The Department may make available to representatives of each domestic party to the proceeding, under appropriately drawn administrative protective orders, business proprietary information submitted to the Department during reporting period as well as the results of its analysis under section 773 of the Act.(2) Not later than December 20, March 20, June 20 and September 20 of each year, the Department will disclose to each producer/exporter the results and the methodology of the Department’s calculations of its FMV. At that time, the Department may also make available such information to the domestic parties to the proceeding, in accordance with this section.(3) Not later than 7 days after the date of disclosure under paragraph E(2), the parties to the proceeding may submit written comments of the Department, not to exceed 15 pages. After reviewing these submissions, the Department will provide to each producer/exporter its FM V as provided in paragraph C(2). In addition, the Department may provide such information to domestic interested parties as specified in this section.
(F) Violations o f the AgreementIf the Department determines that the Agreement is being or has been violated or no longer meets the requirements of section 734(b) or (d) of the Act, the Department shall take action it determines appropriate under section 734(i) of the Act and the regulations. In the event that the Department determines that the investigation shall be resumed, it will be resumed on the basis of the original administrative record, and the statutes, regulations, policies, and practices in effect on the effective date of the Agreement.
(G) Provision o f Existing CommitmentsPursuant to Appendix C and the terms and conditions outlined below, producers/exporters may continue shipments under existing commitments and their existing terms for a period not to exceed 60 days after the effective date



43550 Federal Register / V o L  59, N o . 163 t W ednesday, August 24, 1994 / Noticesof the Agreement. Recognizing that certain long-term contracts must be renegotiated and that terminated customers may require time to find alternative supplies, the producers/ exporters may continue shipments under contract terms for a period, the deadline o f which is equal to the earliest of: (I) the earliest date on which an alternative supplier can begin supplying the customer; f2) the earliest date, not to exceed 45 days, on which an existing customer has renegotiated the contract terms with the producer/exporter, or (3) 60 days after the effective date of the Agreement to customers who are terminated.Appendix C  contains a list of companies subject to this provision along with their corresponding requirements that have been approved for shipment by the producer/exporter under this provision. Total shipments to a specified company may not exceed that company’s corresponding quantity listed on Appendix C or the aggregate for “ all other” , in the case for smaller customers. Appendix C also contains the total shipment quantity allowable under this prevision for all companies; this amount is less than the sum of the individual company requirements listed on Appendix C. This difference is an anticipation of termination prior to all permitted shipments taking place to individual customers.If a company renegotiates or terminates its commitments with the producer/exporter prior to receiving and accepting its maximum shipments approved, this provision no longer applies and the company will be removed from those eligible under Appendix C. The remaining quantities that have not been shipped, but were approved for a certain customer, may not be used to increase another customer’s corresponding requirements. The maximum customer-specific quantities listed on Appendix C cannot be increased to account for undershipments to other customers. If a customer would like to accept additional supply above and beyond its corresponding quantity listed on Appendix C , these sales must be made at or above the applicable FMV.If a company-specific shipment would bring the total shipments for all companies to an amount in excess of the total quantity allowable, the producer/ exporter must only ship a quantity that ensures compliance with the total quantity allowable for all companies.Any quantities in excess of the total quantity allowable must be sold at or above the applicable FM V.The producer/exporter shall notify the Department weekly of each shipment

made under this provision and provide a written statement from the producer/ exporter certifying that each shipment is pursuant to commitments listed cm Appendix C. The certification must contain all particulars concerning each specific shipment including, but not limited to, customer, date, quantity, price, and delivery and particulars concerning the terms and conditions under which the shipment is being made. The Department w ill review and approve the certification upon receipt, thereby monitoring on an individual basis all such shipments to ensure - compliance with this provision. Where there is reason to believe that shipments, which do not meet the criteria described above, have nonetheless been shipped under this provision, and that certification has been made falsely, the producer/ exporter will share within 5 days of any such request from the Department all particulars regarding such shipment is). After reviewing the information, the Department will determine whether the terms of this provision have been satisfied. I f  the Department determines that a certification has been provided falsely or does not meet the requirements of this provision, Section F  of the Agreement applies.At the end of the 60 days, the Department will calculate upon request the total difference between the FMV in effect on the date of shipment and the actual net price at which the goods were sold. The total difference will be added to the FM V to be in effect during succeeding period(s). The resulting FMV will apply to a number of units identical to the number for which a difference was calculated. The specific units to which this resulting FMV will apply will be those units first sold in the succeeding quarter.To the extent necessary, this provision supersedes the dates set forth in Section C  of the Agreement.
(H) Non-Participating SignatoriesFor signatories which did not receive a questionnaire in the less-than-fair- value investigation on the subject merchandise, the Department will issue, if  requested in a timely manner, the initial FMV 9 months after the effective date of the Agreement. The total sales volume made during the 9-month period prior to the issuance of the initial FMV may not exceed the total sales volume made by the signatory during the period January 1994 through June 1994. A ll sales made by the signatories will be made during thU 9-month period at prices that are not less-than- fair-value.

At the end of the initial 9 months, the Department upon request may review all sales made during this period- For those sales which have occurred, the Department will calculate an FM V Using information for the most recent 9-montii period available. The Department will calculate the total difference between the FMV and the actual price at which the goods were sold. The total difference will be added to the FM V to be in effect during the succeeding periodfsX The resulting FMV will apply to a number of units identical to the number for which a difference was calculafed. The specific units to which this resulting FMV will apply will be those units first sold in the succeeding quarterns).For all sales of covered merchandise made after the 9-month period the producer/exporter must request an FMV consistent with Section D(2) of the Agreement, Signatories will collect and report all information required by the Department for the calculation of FMV in the format specified under the Agreement. The Department will consult with the signatories regarding data preparation and reporting format in order to ensure that all requirements are m etTo the extent necessary, this provision supersedes the dates set forth in Section C  of the Agreement.
(I) Re-Export ProvisionImports into the United States of subject merchandise which are physically incorporated into a further manufactured product by a related party and are subsequently exported by the related party, are not covered by the Agreement if the following conditions apply. Upon request by the producer/ exporter, the Department may approve a system which tracks imports of covered merchandise through production, to the point of re-export, and allows for verification.The approved system will reflect an understanding between the Department and the producer/exporter that there have been a historical volume of entries of covered merchandise imported into the United States and subsequently exported in the form of a further manufactured good by a related party. Understanding this history , and taking into consideration an element for growth, the Department and the producer/exporter will agree that the volumes of entries for the duration of the Agreement w ill not be inconsistent with that history. The producer/exporter agrees to provide quarterly reports detailing the entries and subsequent reexports which will be subject to verification semi-annually or more
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(}) Other Provision(1) In entering into the Agreement, the signatory producers/exporters do not admit that any sales of the merchandise subject to this Agreement have been made at less-than-fair-value.(2) Changes in U .S. legislation resulting from U .S. implementation of Article VI of GATT 1994, shall be applicable to the requirements and obligations of the Agreement for the period beginning on the first full quarter after the effective date of any such changes.
(K) TerminationThe Department will not consider requests for termination of this suspended investigation prior to August 1999. Termination will be conducted in accordance with § 353.25 of the Department’s regulations.Any producer/exporter may terminate the Agreement at any time upon notice to the Department. Termination shall be effective 60 days after such notice is given to the Department. Upon termination, the Department shall follow the procedures outlined in section 734(i)(l) of the Act.
(L) DefinitionsFor purposes of the Agreement, the following definitions apply:(1) U.S. Price—means the price at which merchandise is sold by the producer or exporter to the first unrelated party in the United States, including the amount of any discounts, rebates, price protection or ship and debit adjustments, and other adjustments affecting the net amount paid or to be paid by the unrelated purchaser, as determined by the Department under section 772 of the Act.(2) Foreign Market Value —means the constructed value (CV) of the merchandise, as determined by the Department under section 773 of the Act and the corresponding sections of the Department’s regulations, as determined by the Department.(3) Proaucer/Exporter—means (1) the foreign manufacturer or producer, (2) the foreign producer or reseller which also exports, and (3) the related person by whom or for whose account the merchandise is imported into the United States, as defined in section 771(13) of the Act., (4) Date o f Sale—means the date on which the essential terms of the contract, including price, are agreed and determinable, normally the date of confirmation of sale.

The effective date of the Agreement is the date on which it is published in the 
Federal Register.
For Japanese Producers/ExportersFuji Photo Film U .S .A ., Inc., and Fuji Photo Film Co., Ltd.Date -----------------------------------------------------William H. Barringer, Esq.Willkie, Farr & GallagherKonica Corporation, Konica U .S .A ., Inc., Konica Manufacturing U .S .A ., Inc.,Date ---------------------------Lawrence R. Walders, Esq. Graham & James
For U .S. Department o f CommerceDate — ------------------------------- -----------------Susan G. Esserman Assistant Secretary for Import Administration
Appendix A—Color Negative 
Photographic Paper (CNPP) and Certain 
Chemical Components From Japan 
Suspension Agreement Principles of 
Cost
General FrameworkThe cost information reported to the Department that will form the basis of the FMV calculations for purposes of the Agreement must be:• comprehensive in nature and based on a reliable accounting system (j'.e., a system based on well-established standards and can be tied to the audited financial statements);• representative of the company’s costs incurred for the general class of merchandise;• calculated on a quarterly weighted- average basis of the plants or cost centers manufacturing the product;• based on fully-absorbed costs of production, including any downtime;• valued in accordance with generally accepted accounting principles;• reflective of appropriately allocated common costs so that the costs necessary for the manufacturing of the product are not absorbed by other products; and• reflective of the actual cost of producing the product.Additionally, a single figure should be reported for each cost component.
Cost o f  ManufacturingCosts of manufacturing are reported by major cost category and for major stages of production. Weighted-average costs are used for a product that is produced at more than one facility (including further manufacturing in the United States); based on the cost at each facility.Direct materials—cost of those materials which are input into the production process and physically become part of the final product,Direct labor—cost identified with a specific product. These costs are not allocated among products except when two or more products

are produced at the same cost center. Direct labor costs should include salary, bonus, and overtime pay, training expenses, and all fringe benefits. Any contracted-labor expense should reflect the actual billed cost or the actual costs incurred by the subcontractor when the corporation has influence over the contractor.Factory overhead—overhead costs include indirect materials, indirect labor, depreciation, and other fixed and variable expenses attributable to a production line or factory. Because overhead costs are typically incurred for an entire production line, an appropriate portion of those costs must be allocated to covered products, as well as any other products produced on that line. Acceptable cost allocations can be based on labor hours or machine hours. Overhead costs should also reflect any idle or downtime and be fully absorbed by the products.
Cost o f Production (COP)Is equal to the sum of materials, labor, and overhead (COM) plus SG&A expenses in the home market (HM).SG&A—those expenses incurred for the operation of the corporation as a whole and not directly related to the manufacture of a particular product They include corporate general and administrative expenses, financing expenses, and general research and development expenses. Additionally, direct and indirect selling expenses incurred in the HM for sales of the product under investigation are included. Such expenses are allocated over cost of goods sold.
Constructed ValueIs equal to the sum of materials, labor, and overhead (COM) and SG&A expenses plus profit.
Calculation o f Suspension Agreement FMVsFMVs (for purposes of the Agreement) are calculated by adjusting the CV and are provided for both PP and ESP transactions.In effect, any expenses uniquely associated with the covered products sold in the HM are subtracted from the CV, and any such expenses which are uniquely associated with the covered products sold in the United States are added to the CV to calculate the FMV. iPurchase price—price at which the exported merchandise is sold to the first unrelated buyer when the sale occurs prior to the importation. Typically, when the producer sells directly to an unrelated U.S. importer or to a foreign trading company for export to the United States. For PP FMVs, the CV is adjusted for movement costs, packing costs, and differences in direct selling expenses such as commissions, credit, warranties, technical services, advertising, and sales promotion.Exporter’s sales price—price at which the exported merchandise is sold to the first unrelated buyer after importation into the United States. Typically, when a related party in the United States makes the sale. For ESP FMVs, the CV is adjusted similar to PP sales, with differences for adjustments to U.S. and HM indirect-selling expenses.Home market direct-selling expenses— expenses that are incurred as a direct result



43552 Federal Register / V oL 59* No* 163 / W ednesday, August 24, 1994 / Noticesof a sale. These include such expenses as commissions, co-op advertising, discounts and rebates, credit, warranty expenses, freight costs, etc. Certain direct-selling expenses are treated individually. They include;Commission expenses—payments to unrelated parties for sales in the HM ,Credit expenses—expenses incurred for the extension of credit to the HM customers.Movement expenses—freight, brokerage and handling, packing, and insurance expenses.Home market indirect-selling expenses—■ fixed portion o f a corporation's expenses an d includes such items as salaries of administrative personnel, warehousing expenses, advertising expenses, and sales promotion. These expenses w ill not increase or decrease depending mi production or sales.U .S. direct-selling expenses—the same as HM direct-selling expenses except that they are incurred in the United States for sales in the United States.Movement expenses—additional expenses incidental to importation into the United States. Typically include U .S. inland freight, insurance, brokerage and handling expenses, U .S. Customs duties, and international ocean, air, or land freightU.S. indirect-selling expenses—include general-fixed expenses incurred by the U.S. sales subsidiary or related exporter for sales to the United Slates. They may also include a portion o f indirect expenses incurred in the HM for export sales.
Further ManufacturingFurther manufacturing costs are calculated by taking the sum of COM , plus SG&A expenses, plus profit in the U .S . market for further manufacturing. Where further

manufacturing modifies the subject merchandise to the extent that the finished product is no longer within the scope of the investigation, the Department will provide its calculations of further manufacturing For ESP Transactionsdirect materials + direct labor ♦  factory overhead =• Cost of Manufacturing + home market S G & A 2 
~ Cost of Production + profit3= Constructed Value + U .S . direct-selling expense + U .S . indirect-selling expense + U .S . commission expense + U .S . movement expense + U .S . credit expense— HM direct-selling expense— HM indirect-selling expense 4— HM commission expense— H M  credit expense = FMV for ESP sales For PP Transactionsdirect materials + direct labor + factory overhead
— Cost of Manufacturing + home market SG&A *

2 Home market SG&A must be at least 10 percent 
of the cost of manufacturing.

3 Profit must be at least 8 percent of the cost of 
production.

4 This expense is capped and cast be no greater 
than either f l)  the total o f UL& in direct-selling 
expense or f2> the: combined total of O .S, Indirect- 
selling expense and U .S. commission when no H M  
commissions are paid.

5 Home market SG& A must be at least to  percent 
of the cost of manufacturing,

*  Cost of Production + Profit6
-  Constructed Value
+ U .S. direct-selling expense 
■ t U .S . commission expense 
+ U .S. movement expense
♦  U .S. credit expense
-  HM  direct-selling expense
-  HM  comimsskra expense 7-  HM credA expense 
= FM V  for PP sales
For Further Manufacturing

direct materials 
+ direct labor + factory overhead
-  Cost of Further Manufacturing + further manufacturing SG&A
-  Further Manufacturing Cost of Product«» + further manufacturing prof A
-  Total Further Manufacturing Costs

Appendix B—Profit Calculation
The profit percentages applicable to this 

agreement w ill be calculated from the 
signatories’ sales o f color negative 
photographic paper, and chemical 
components thereof, in the Japanese m arket 
The data which the Department will utilize 
in making this calculation wilt be taken 
directly from the companies’' internal 
financial statements.

BILLING CODE 36KM38-M!

0 Profit must be at least 8 percent of the cost of 
productions

7 If the company does not bet«« H M  cocnmkskRu, 
HM  indirect* are subtracted only up to the amount 
of U.S. commissi ©as.
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Appendixe

CUSTOMER
Total Company—Specific 

Shipment Cap 
_____(sq. meters)

Total Company—Specific 
Shipment Cap 

______ (sq. feet)

Total Overall ~ T ~  ~ ' • - ■ / ■ ~ ~ —r~- • • :r ■■ ■ ~. -
Shipment Cap*

Kil volume of com pany-specific shipments may not exceed the total overall capPRDoCf 94-20870 Filed 8-22-94; 8:45 ami 
CODE 35tO-DS-C
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[C -475-615]

Postponement of Preliminary 
Countervailing Duty Determination: 
Small Diameter Circular Seamless 
Carbon and Alloy Steel Standard, Line 
and Pressure Pipe (“Seamless Pipe”) 
from Italy
AGENCY: Import Administration, International Trade Administration, Commerce.
EFFECTIVE DATE: August 24, 1994.
FOR FURTHER INFORMATION CONTACT: Thomas McGinty or Kristin Heim,Office of Countervailing Investigations, Import Administration, U .S. Department of Commerce, 14th Street and Constitution Avenue, N.W .,Washington, DC 20230; telephone (202) 482-5055 and 482-3798, respectively. 
POSTPONEMENT: On July 13,1994, the Department of Commerce (“ the Department” ) initiated a countervailing duty investigation of seamless pipe from Italy. The Government of Italy, the Delegation of the Commission of the European Communities and the company under investigation have indicated that they will be cooperating in the investigation. In addition, the company under investigation has undergone complex restructuring in the past and examination of the potential subsidies received will require extensive analysis. Accordingly, we deem this investigation to be extraordinarily complicated. Therefore, pursuant to 19 CFR 355.15(b) we are postponing the preliminary determination in this investigation until no later than November 18,1994.Dated: August 17,1994.Susan G . Esserman,
Assistant Secretary fo r Import 
Adm inistration.[FR Doc. 94-20713 Filed 8-23-94; 8:45 am]
BILLING CODE 3510-DS-M

[C-433-806, C-475-817]
Postponement of Preliminary 
Countervailing Duty Determinations: 
Oil Country Tubular Goods (“OCTG”) 
From Austria and Italy
AGENCY: Import Administration, International Trade Administration, Department of Commerce.
EFFECTIVE DATE: August 24,1994.
FOR FURTHER INFORMATION CONTACT: Jennifer Yeske (Austria) or Kristin M. Heim (Italy), Office of Countervailing Investigations, Import Administration, U .S. Department of Commerce, 14th Street and Constitution Avenue, NW., Washington, DC 20230; telephone (202) 482-0189 or 482-3798, resDectivelv.

POSTPONEMENT: On July 20,1994, the Department of Commerce (“ the Department” ) initiated countervailing duty investigations of OCTG from Austria and Italy. Respondents in both cases have indicated that they will be cooperating in these investigations. In addition, the companies, under investigation in both the Austrian and Italian investigations have undergone complex restructuring in the past and examination of the potential subsidies received by the respondents will require extensive analysis. Accordingly, we deem these investigations to be extraordinarily complicated. Therefore, pursuant to 19 CFR 355.15(b)(1994) we are postponing the preliminary determinations in these investigations until no later than November 23,1994.Dated: August 17,1994.Susan G . Esserman,
Assistant Secretary fo r Import 
Adm inistration.[FR Doe. 94-20714 Filed 8-23-94; 8:45 am] 
BILLING CODE 3510-DS-M .

International Trade Administration, 
North American Free Trade Agreement, 
Article 1904 Binational Panel Reviews: 
Notice of Completion of Binational 
Panel Review
AGENCY: NAFTA Secretariat, United States Section, International Trade Administration, Department of Commerce.
ACTION: Notice of Completion of the Binational Panel Review of the final determination made by the Canadian International Trade Tribunal, respecting Fresh, Whole, Delicious, Red Delicious and Golden Delicious Apples Imported in Non-Standard Containers for Processing, Secretariat File No. CD A — 94-1904-01.
SUMMARY: Notice is hereby given pursuant to Rule 78 of the NAFTA Rules of Procedure for Article 1904, that the Binational Panel Review in the subject described above was completed on July27,1994, the day on which the binational panel review was terminated pursuant to subrule 71(2).
FOR FURTHER INFORMATION CONTACT: James R. Holbein, United States Secretary, NAFTA Secretariat, Suite 2061,14th and Constitution Avenue, Washington, DC 20230, (202) 482-5438. 
SUPPLEMENTARY INFORMATION: Chapter 19 of the North American Free-Trade Agreement (“ Agreement” ) establishes a mechanism to replace domestic judicial review of final determinations in antidumping and countervailing duty cases involving imports from a NAFTA

country with review by independent binational panels. When a Request for Panel Review is filed, a panel is established to act in place of national courts to review expeditiously the final determination to determine whether it conforms with the antidumping or countervailing duty law of the country that made the determination.Under Article 1904 of the Agreement, which came into force on January 1, 1994, the Government of the United States, the Government of Canada and the Government of Mexico established Rules of Procedure for Article 1904 Binational Panel Reviews (“ Rules” ). These Rules were established in the Federal Register on February 23,1994. The panel review in this matter was conducted in accordance with these rules.Dated: August 17,1994.James R. Holbein,
United States Secretary, N AFTA Secretariat. [FR Doc. 94-20711 Filed 8-23-94; 8:45 am] 
BILLING CODE 3510-GT-M

National Oceanic and Atmospheric 
Administration[I.D. 081894B]
Gulf of Mexico Fishery Management 
Council; Public Meetings
AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric Administration (NOAA), Commerce.
ACTION: Notice of public meetings.
SUMMARY: The Gulf of Mexico Fishery Management Council will convene public meetings of its Reef Fish Scientific and Statistical Committee on September 8,1994, from 8:00 a.m. until 5:00 p.m., and its Reef Fish Advisory Panel on September 9,1994, from 8:00 a.m. until 5:00 p.m., to review and discuss stock assessment information, and social and economic information on red snapper and gag. Based on this review, they will recommend to the Council levels for setting total allowable catch, trip limits, bag limits, size limits, and closed seasons or areas, or gear restrictions for 1995. They will also review and djscuss an evaluation by the Special Management Zone Monitoring Team of a request from the State of Alabama to designate certain areas in the exclusive economic zone off the coast of Alabama as Special Management Zones with gear restrictions for reef fish fishing.The meetings will be held at the Guest Quarters Hotel, 4400 West Cypress Street, Tampa, FL; telephone: (813) 873- 8675.
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FOR FURTHER INFORMATION CONTACT: Steven M. Atran, Populations Dynamics Statistician, G ulf of Mexico Fishery Management Council, 5401 West Kennedy Boulevard, Suite 331, Tampa, FL; telephone: (813) 220-2815. 
SUPPLEMENTARY INFORMATION: These meetings are physically accessible to people with disabilities. Requests for sign language interpretation or other auxiliary aids should be directed to Julie Krebs at the above address by September 1* 1994.Dated: August 19,1994.Richard H. Schaefer,
Director, O ffice o f Fisheries Conservation and 
Management, National M arine Fisheries 
Service.(FR Doc. 94-20818 Filed 8-23-94; 8:45 am] 
BILUNG CODE 3510-22-F

p.D. 081894C]

Western Pacific Fishery Management 
Council; Meeting

AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric Administration (NOAA), Commerce.
ACTION: Notice of p u b lic  m e e tin g s.

SUMMARY: The Western Pacific Fishery Management Council’s (Council) Small Boat Pelagic Fisheries Working Group will hold meetings during September and October 1994 in Conference Room 306 of the Executive Centre Hotel, 1088 Bishop Street, Honolulu, HI. Tentative meeting dates and times are as follows: September 7,1994; 6:00 - 9:00 p.m. September 28,1994; 6:00 - 9:00 p.m. October 19,1994; 6:00 - 9:00 p.ml At these meetings, the group may discuss the following topics:(1) Catch competition among pelagic fishery sectors;(2) Trends in fishery indicators (e.g., average fish size, populations, status, etc.);(3) Special problems and solutions near seamounts, fishery attraction devices and weather buoys;(4) Individual fishermen’s quotas;(5) Market conditions and minimum size limits for small tunas;(6) Off-market (unauthorized) fish sales;(7) Effects of imports on local markets;(8) Bag limits for recreational tuna catches;(9) Commercial sales of blue marlin;(10) -Definitions of recreational, commercial and subsistence fishing/ fishermen;(11) Marine recreational fishing licenses;(12) Restricted areas;

(13) Marine Mammal regulations;(14) Coast Guard regulations for commercial fishermen;(15) Constraints in enforcement and prosecution;(16) Weakness of inter-agency coordination;(17) Data requirements; and(18) Sustainable resource production and major environmental variations.The goal of the meetings is to develop an issues paper containing recommendations for the Council to consider regarding immediate and longer-term solutions to problems.
FOR FURTHER INFORMATION CONTACT: Kitty M . Simonds, Executive Director, Western Pacific Regional Fishery Management Council, 1164 Bishop Street, Suite 1405, Honolulu, HI 96813; telephone: (808) 522-8220. 
SUPPLEMENTARY INFORMATION: This meeting is physically accessible to people with disabilities. Requests for sign language interpretation or other auxiliary aids should be directed, in writing, to Kitty M. Simonds, (808) 522- 8220 (voice) or (808) 522-8226 (fax), at least 5 days prior to the meeting date(s).Dàted; August 18,1994.David S . Crestin,
Acting Director, O ffice o f Fisheries 
Conservation and Management, National 
M arine Fisheries Service.{FR Doc. 94-20817 Filed 8-23-94; 8:45 amj 
BILLING CODE 3510-22-F

Minority Business Development 
Agency

Native American Business 
Development Center Applications: 
CherokeeAGENCY: Minority Business Development Agency, Commerce. 
ACTION: Amended.
SUMMARY: This notice amends the advertisement as it appeared in the August 15,1994, issue for the Minority Business Development Agency (MBDA) announcing that it is soliciting competitive applications for its Native American Business Development Center (NABDC).
CLOSING DATE: The closing date for applications is September 23,1994. Applications must be post-marked on or before September 23,1994. Anticipated processing time of this award is 120 days.
ADDRESS: U .S. Department of Commerce, Minority Business Development Agency, Atlanta Regional Office, 401 W. Peachtree Street NW., Suite 1715, Atlanta, Georgia 30308- 3516.

A  pre-application conference will be held on September 7,1994 at 9:00 a.m., at the Atlanta Regional Office.
FOR FURTHER INFORMATION CONTACT: Robert Henderson, Acting Regional Director, at 404/730-3300. 
SUPPLEMENTARY INFORMATION: The funding instrument for this project will be a cooperative agreement. The award has been amended to reflect the budget period January 1,1995 to December 31,1995.Competition is open to individuals, non-profit and for-profit organizations, state and local governments, American Indian tribes and educational institutions.11.801 Native American Program (Catalog of Federal Domestic Assistance) Dated: August 18,1994.Mel A . Jackson,

Federal Register Liaison O fficer, M inority 
Business Developm ent Agency.[FR Doc. 94-20752 Filed 8-23-93; 8:45 amj
BILLING CODE 3510-21-M

National Oceanic and Atmospheric 
Administration[Docket No. 940831-4231]
GLOBE Joint Project Agreements)
A G EN CY: N O A A , Commerce.
ACTION: Notice, solicitation of interest.
SUMMARY: N OAA solicits indications of interest by one or more non-profit, research or public organizations to participate in joint projects supporting the GLOBE (Global Learning and Observations to Benefit the Environment) Program. Under that program, students in grades K through 12 will carry out scientific experiments and conduct environmental observations which will be transmitted through Internet and satellite communications to a central processing site. At the central site, global environmental images will be created and relayed back to the students. The data acquired by the students will also support ongoing work of environmental scientists throughout the world.

DATES: Responses should be received no later than September 8,1994. 
AD D RESSES: All responses should be sent by mail to Thomas N. Pyke, Director, The GLOBE Program, 744 Jackson Place NW., Washington, DC 20503 or delivered by express or courier service to Director, The GLOBE Program, The White House, New Executive Office Building, 725 17th Street NW ., Room G - l ,  Washington, DC 20006.
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FOR FURTHER INFORMATION CONTACT: Thomas N. Pyke, (202) 395-7600. 
SUPPLEMENTARY INFORMATION: This is a notice to solicit interest in joint project agreements in support of The GLOBE Program, which is an international environmental science and education program. Students throughout the world will participate in environmental science experiments by using personal computers connected to networks like the Internet. Their observational data will be shared with students at other schools through the creation of global environmental pictures of the world based on the student-acquired data. The data will also be employed to support environmental science research.The GLOBE Program will bring school children, educators, and scientists together to monitor the worldwide environment. Its goals are to enhance the collective awareness of individuals throughout the world concerning the environment and the impacts of human activities on it and to increase scientific understanding of the earth.Students in grades K through 12 or equivalent grades at schools throughout the world will conduct scientific experiments. Student environmental observations will be transmitted through the international Internet and direct satellite communications to a central processing site, at which global environmental images will be created and relayed back to the students. The data acquired by the students will also be made available through the Internet to environmental scientists throughout the world to support their research. GLOBE will begin operation in a number of schools throughout the world on April 22,1995, the 25th Earth Day. Over the following several years, thousands of schools are expected to participate in GLOBE.The GLOBE Program is managed by an interagency team that includes National Oceanic Atmospheric Administration (NOAA), National Aeronautics and Space Administration, National Science Foundation, Environmental Protection Agency, and the Departments of Education and State. GLOBE Leadership also includes the White House Office on Environmental Policy and Office of Science and Technology Policy. N OAA, as the host agency for GLOBE, intends to enter into one or more joint project agreements with joint project partners as a part of The GLOBE Program as authorized under 15 U .S.G. 1525.An organization is eligible for consideration as a joint project partner under this authority if  it is a nonprofit organization, research organization, or

public organization or agency with a mutual interest in the project, and must agree to bear an equitable portion of the project’s costs, as determined by N OAA. N OAA also intends to enter into a joint project agreement with a non-profit organization that will coordinate and encourage private sector participation in The GLOBE Program and support the application of private sector resources in implementing GLOBE in schools in the United States and throughout the world.The GLOBE Program is interested in establishing these agreements with eligible organizations through which GLOBE program goals are supported and the activity also benefits the goals of each partner. The GLOBE Program intends to build on environmental education activities and supporting computing and networking infrastructure that is in place or planned to the greatest extent possible, through the use of these agreements.For example, joint project agreements may be entered into with organizations that sponsor or carry out environmental education programs in one country or internationally, in which students participate in environmental science experiments and use personal computers connected to thé Internet to share the data they acquire with students in other schools. The addition of GLOBE environmental measurements, scientific instruments, global environmental image viewing capability, and educational materials to a program at a school might enable it to broaden its hands-on Science program and, at the same time, actively support GLOBE program goals. This example is illustrative only, and respondents are encouraged to be creative in proposing possible areas for these agreements that may be of mutual benefit to The GLOBE Program and their organizations.As a guideline, organizations that may be considered as candidates for these agreements should have or plan to have some significant part of a national or international environmental education infrastructure having characteristics such as those described in the above example, and have members, employees or staff who possess substantial experience in setting up such programs in a large number of schools. O f special interest to the GLOBE Program may be organizations that have experience in setting up such programs in a diverse, multi-cultural environment, involving schools such as would be expected to participate in a program such as GLOBE, which will encompass many nations and a broad cross section of the United States. N O AA reserves the right to waive the use of the guideline stated

above, to not select an organization even though it may meet this guideline, to rely on other criteria, and to select joint project partner(s) through means other than this notice process.A ll interested parties, including those organizations that respond to this notice, should be aware that N O A A , as host agency, and other Federal agencies participating in the GLOBE program may enter into contracts or financial assistance agreements in the future in addition to die agreements as solicited in this notice. Solicitations for applicants for contracts or financial assistance programs w ill be announced in a separate notice. Any organizations with whom these agreements are entered into relative to the GLOBE program would not be precluded solely as a result of their status as a party to the agreement from competing or otherwise being considered for such contracts or financial assistance agreements.In the interest of minim izing the burden on respondents to this notice and on the Government in considering such responses, respondents are requested to lim it their response to no more than five single-spaced, typed pages. Additional descriptive material about the responding organization or its programs may be attached, at the option of the respondent.Dated: August 19,1994.
James W . Brennan,
Acting General Counsel.[FR Doc. 94-20844 Filed 8-22-94; 8:45 am] 
BILLING CODE 3510-12-M

[I.D. 081094A]

Marine Mammals

AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric Administration (NOAA), Commerce.
ACTION: Return of Applications for Public Display Permits, Aqua Circus (P23D) and Safari World (P533A).
SUMMARY: Notice is hereby given that the issuance of public display permits as authorized by the Marine Mammal Protection Act of 1972 (MMPA), (16 U .S.C . 1361 et seq.) has been affected by the passage of the MM PA Amendments of 1994 (1994 Amendments). Under these new amendments, a public display permit is not required for a transfer of captive animals. Therefore, requests for public display permits affected by the new amendments have been returned to the following applicants: Aqua Circus of Cape Cod (59



43557Federal Register /CFR 5180) and Safari World (58 CFR 54554).
EFFECTIVE DATE: The 1994 Amendments were enacted on April 30,1994. 
ADDRESSES: Inquiries regarding the issuance of public display permits should be submitted to: Chief, Permits Division, Office of Protected Resources, 1315 East-West Highway, Silver Spring, MD 20910.
FOR FURTHER INFORMATION CONTACT: Ann Terbush (301) 713-2289.
SUPPLEMENTARY INFORMATION: Under the 1994 Amendments, (P.L. 103-238), a public display permit is not required for the transport of captive marine mammals from one public display facility to another; however, all recipients of marine mammals for public display purposes must: (1) Offer a program for education or conservation purposes that is based on professionally recognized standards of the public display community; (2) be registered or hold a license issued under 7 U .S.C.2131 et seq., i.e., from the Animal and Plant Health Inspection Service, U .S. Department of Agriculture (or, for foreign facilities, meets comparable standards); and (3) maintain facilities for the public display of marine mammals that are open to the public on a regularly scheduled basis and to which access is not limited or restricted other than by charging of an admission fee.Additionally, when marine mammals are transported from one facility to another, NMFS must be provided with 15-days’ advance notification by the facility from which the animals are to be transferred. If the animals to be transported are from captive stock, no further NMFS authorization would be required. However, in the case of beached and stranded animals, a permit may be required if  the animals are otherwise determined to be releasable to the wild.NMFS intends to revise regulations establishing new procedures for public display permits issued pursuant to 50 CFR part 216.Dated: August 17,1994.

William W . Fox, Jr .,
Director, O ffice o f Protected Resources,
National Marine Fisheries Service.[FR Doc. 94-20728 Filed 8-23-94; 8:45 ami 
BILLING CODE 3510-22-F

P-D. 080994B]

Marine Mammals

AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric Administration (NOAA), Commerce.

V ol. 59, No. 163 / W ednesday, August
ACTION: Issuance o f s c ie n tific  research  
p e rm it no . 934 (P63C).
SUMMARY: Notice is hereby given that Robert Eisner, P h D ., Institute of Marine Science, University of Alaska,Fairbanks, AK 99775, has been issued a permit to take beached/stranded rehabilitated harbor seals (Phoca 
vitulina richardii) for purposes of scientific research.
ADDRESSES: T h e  p e rm it and re la ted  
docum ents are a v a ila b le  fo r rev iew  
upo n  w ritte n  request o r by app o in tm ent 
in  th e  fo llo w in g  o ffice(s):Permits Division, Office of Protected Resources, NMFS, 1315 East-West Highway, Room 13130, Silver Spring,MD 20910 (301/713-2289); andSouthwest Region, NM FS, 501 West Ocean Blvd., Long Beach, CA 90802- 4213 (310/980-4015).
SUPPLEMENTARY INFORMATION: On June 27,1994, notice was published in the 
F e d e ra l R eg ister (59 FR 32597) that a request for a scientific research permit to take Pacific harbor seals had been submitted by the above-named individual. The requested permit has been issued under the authority of the Marine Mammal Protection Act of 1972, as amended (16 U .S .C . 1361 et seq.), and the Regulations Governing the Taldng and Importing of Marine Mammals (50 CFR part 216).Dated: August 17,1994.

W illiam  W . Fox, Jr .,
Director, O ffice o f Protected Resources,
National M arine Fisheries Service.(FR Doc. 94-20727 Filed 8-23-94; 8:45 am] 
BILLING CODE 3510-22-F

CONSUMER PRODUCT SAFETY 
COMMISSION

[CPSC Docket No. 94-C 0015]

Great Lakes Products, Inc., a 
Corporation; Provisional Acceptance 
of a Settlement Agreement and Order

AGENCY: Consumer Product Safety Commission.
ACTION: Provisional acceptance of a settlement agreement under the Consumer Product Safety Act.
SUMMARY: It is the policy of the Commission to publish settlements which it provisionally accepts under the Consumer Product Safety Act in the Federal Register in accordance with the terms of 16 CFR Part 1118.20(e)-(h). Published below is a provisionally- accepted Settlement Agreement with Great Lakes Products, Inc., a corporation.

24, 1994 / Notices
DATES: Any interested person may ask the Commission not to accept this agreement or otherwise comment on its contents by filing a written request with the Office of the Secretary by September
ADDRESSES: Persons wishing to comment on this Settlement Agreement should send written comments to the Comment 94-C0015, Office of the Secretary , Consumer Product Safety Commission, Washington, D.C. 20207.
FOR FURTHER INFORMATION CONTACT: Melvin I. Kramer, Trial Attorney, Office of Compliance and Enforcement, Consumer Product Safety Commission, Washington, D.C. 20207; telephone (301) 504-0626.
SUPPLEMENTARY INFORMATION: The text of the Agreement and Order appears below.Dated: August 16,1994.
Sadye E . Dunn,
Secretary.Settlement Agreement and Order1. Great Lakes Products, Inc. (hereinafter, “ Great Lakes” ), a corporation, enters into this Settlement Agreement (hereinafter, "Agreement” ) with the staff of the Consumer Product Safety Commission, and agrees to the entry of the Order described herein. The purpose of the Agreement and Order is to settle the staff s allegations that Great Lakes knowingly caused the export of certain banned hazardous products, namely volatile alkyl nitrites used for inhaling or otherwise introducing into the human body for euphoric or physical effects, in violation of sections 8 and 18 of the Consumer Product Safety Act (CPSA), 15 U .S .C . 2057 and 2067, which are prohibited acts under sections 19(a)(10) of the CPSA, 15 U .S.C . 2068(a)(10).I. The Parties2. Thé “ staff’ is the staff of the Consumer Product Safety Commission, an independent regulatory commission of the United States established pursuant to section 4 of the CPSA, 15 U .S .C . 2053.3. Great Lakes is a corporation organized and existing under the laws of the State of Indiana with its principal corporate offices located at 1491 N. Harding St., Indianapolis, IN 46202.Great Lakes is engaged in the business of manufacturing for export, room odorants, under various trade names including, but not limited to, Rush, Hardware, Quicksilver, Bolt and Ram. These products are commonly used as sexual stimulants.



43558 Federal Register / V o l. 59, No. 163 / W ednesday, August 24, 1994 / NoticesII. Allegations of the Staff4. From early 1991 until early 1994, Great Lakes exported to various foreign countries quantities of the above described products on at least 93 separate occasions.5. Pursuant to section 18 of the CPSA, 15 U .S.C . 2067, and the Commission’s export regulations, 16 C F R 1019, Great Lakes is required to notify the Commission, in writing, prior to the exportation of any banned hazardous substance. This notice must specify the (1) anticipated shipment date; (2) country and port of destination; (3) quantity of the substance that will be exported; and (4) any additional information required by regulation.6. On or about March 18,1994 Great Lakes voluntarily informed the staff that an employee had failed to file with the Commission the “ Notification of Intent To Export”  required prior to exporting the products which made up the 93 shipments referred to above.7. Up until February of 1991 the firm had filed the necessary notification, and admittedly was fully aware of its legal obligation to continue to do so.8. Great Lakes knowing failure to file the required statements informing the Commission of its intent to export is a violation of section 18(b) of the CPSA and thereby a prohibited act under section 19(a)(10) of the CPSA. The violation of section 19(a)(10) is punishable by a civil penalty as prescribed in section 20 of the CPSA, 15U . S.C. 2069.IV. Response of Great Lakes9. Great Lakes denies the allegations of the staff that it knowingly failed to comply with export notification requirements of the CPSA.V . Agreement of the Parties10. The Consumer Product Safety Commission has jurisdiction over Great Lakes and the subject matter of this Settlement Agreement and Order under the Consumer Product Safety Act (15 U .S.C . 2051 et seq.).11. Great Lakes agrees to pay to the Commission a civil penalty in the amount of TEN THOUSAND AND 00/ 100 DOLLARS ($10,000.00).12. The Commission and Great Lakes agree that this Agreement is entered into for the purposes of settlement only.. 13. Upon final acceptance of this Settlement Agreement by the Commission and issuance of the Final Order, Great Lakes knowingly, voluntarily and completely, waives any rights it may have in this matter (1) to an administrative or judicial hearing, (2) to judicial review or other challenge or

contest of the validity of the Commission’s actions, (3) to a determination by the Commission as to whether Great Lakes failed to comply with the CPSA as aforesaid, and (4) to a statement of findings of fact and conclusions of law.14. For purposes of section 6(b) of the CPSA, 15 U .S.C . 2055(b), this matter shall be treated as if  a complaint had been issued; and, the Commission may publicize the terms of the Settlement Agreement and Order.15. Upon provisional acceptance of this Settlement Agreement and Order by the Commission, this Settlement Agreement and Order shall be placed on the public record and shall be published in the Federal Register in accordance with the procedures set forth in 16 CFR 1118.20(e)-(h). If the Commission does not receive any written request not to accept the Settlement Agreement and Order within 15 days, the Settlement Agreement and Order will be deemed finally accepted on the 16th day after the date it is published in the Federal Register.16. The parties further agree that the Commission shall issue the attached Order, incorporated herein by reference; and that a violation of the Order shall subject Great Lakes to appropriate legal action.17. Agreements, understandings, representations, or interpretations apart from those contained in this Settlement Agreement and Order may not be used to vary or to contradict its terms.18. The provisions of the Settlement Agreement and Order shall apply to Great Lakes and each of its successors and assigns.Dated: July 7,1994.Respondent Great Lakes Products, Inc.Joseph F. Miller,
President, Great Lakes Products, Inc., 1491 
N. Harding St., Indianapolis, IN  46202.Commission Staff David Schmeltzer,
Assistant Executive Director, Office o f  
Compliance and Enforcement.Eric L. Stone,
Acting Director, Office o f  Compliance and 
Enforcement, Division o f Administrative 
Litigation.Dated: July 15,1994.Melvin I. Kramer,
Trial Attorney, Office o f Compliance and 
Enforcement, Division o f Administrative 
Litigation.OrderUpon consideration of the Settlement Agreement entered into between respondent Great Lakes Products Inc., a corporation, and the staff of the Consumer Product Safety Commission;

and the Commission having jurisdiction over the subject matter and Great Lakes; and it appearing that the Settlement Agreement is in the public interest, it is 
Ordered, that the Settlement Agreement be and hereby is accepted; and it is
Further Ordered, that within 20 days of service of this final Order upon Great Lakes, Great Lakes shall pay to the Order of the Consumer Product Safety Commission a civil penalty in the amount of TEN THOUSAND AND 00/ 100 DOLLARS ($10,000.00).Provisionally accepted and Provisional Order issued on the 16th day of August 1994.By Order of the Commission.Sadye E. Dunn,

Secretary, Consumer Product Safety 
Commission.[FR Doc. 94-20709 Filed 8-23-94; 8:45 am] 
BILLING CODE 6355-01-M

[CPSC Docket No. 94-C 0014]

Youngland Import and Export, Inc., a 
Corporation; Provisional Acceptance 
of a Settlement Agreement and Order

AGENCY: Consumer Product Safety Commission.
ACTION: Provisional acceptance of a settlement agreement under the Consumer Product Safety Act.
SUMMARY: It is the policy of the Commission to publish settlements which it provisionally accepts under the Consumer Product Safety Act in the Federal Register in accordance with the terms of 16 CFR Part 1118.20(e)-(h). Published below is a provisionally- accepted Settlement Agreement with Youngland Import and Export, Inc., a corporation.
DATES: Any interested person may ask the Commission not to accept this agreement or otherwise comment on its contents by filing a written request with the Office of the Secretary by September8,1994.
ADDRESSES: Persons wishing to comment on this Settlement Agreement should send written comments to the Comment 94-00014, Office of the Secretary , Consumer Product Safety Commission, Washington, D.C. 20207. 
FOR FURTHER INFORMATION CONTACT: Melvin I. Kramer, Trial Attorney, Office of Compliance and Enforcement, Consumer Product Safety Commission, Washington, D.C. 20207; telephone (301) 504-0626.
SUPPLEMENTARY INFORMATION: The text of the Agreement and Order appears below.
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Sadye E. Dunn,
Secretary.Settlement Agreement and Order1. Youngland Import and Export, Inc. (hereinafter, “ Youngland” ), a corporation, enters into this Settlement Agreement (hereinafter, “Agreement” ) with the staff of the Consumer Product Safety Commission, and agrees to the entry of the Order de'scribed herein. The purpose of The Agreement and Order is to settle the staffs allegations that Youngland knowingly caused the introduction into commerce of certain banned hazardous substances, namely toys, and caused the export of certain banned hazardous substances in violation of sections 2(q)(l)(A) and 14(d) of the Federal Hazardous Substances Act (FHSA), 15 U .S .C . 1261(q)(l)(A) and 1273(d), which are prohibited acts under sections 4 (a) and (i) of the FH SA , 15 U .S .C . 1263 (a) and (i).

I. Jurisdiction2. The Commission had jurisdiction over Youngland and the subject matter of this Settlement Agreement pursuant to section 30(a) of the Consumer Product Safety Act (hereinafter,“CPSA” ), 15 U .S .C . 2079(a), and sections 2(f)(1)(A), 4 (a) and (i) and 5(c) of the FH SA , 15 U .S .C . 1261(F)(1)(A), 1263 (a) and (i) and 1264(c).
II. The Parties3. The “ sta ff’ is the staff of the Consumer Product Safety Commission, 
an independent regulatory commission of the United States established pursuant to section 4 of the CPSA, 15 U.S.C. 2053.4. Youngland is a corporation organized and existing under the laws of the State of New Jersey with its principal corporate offices located at 2510 Valentine Avenue, Bronx, NY 10458. Youngland is engaged, among other things, in the business of importing and selling in the United States children’s toys and novelty items.
Ill Allegations o f the Staff5. From at least September 25, 1991, to September 15,1992, Youngland introduced into interstate commerce, certain toys, namely “Breakfast Set” model 686, and “ Flip Over Buggy Car” model 2008, which are intended for use by children under three years of age.These toys failed to comply with the Commission’s requirements for toys and other articles intended for use by children under three years of age which present choking, aspiration, or ingestion hazards because of small parts. (Small Parts Regulation, 16 CFR Part 1501.)

One or more of the parts of the toys in question separated when subjected to the use and abuse testing specified in 16 CFR 1500.51 and 1500.52. The separated parts fit entirely within the test cylinder specified in 16 CFR 1501.4.6. Because tnese toys failed to meet the requirements of the Sm all Parts Regulation, each of them presents a “ mechanical hazard”  within the meaning of section 2(s) of the FH SA , 15 U .S .C . 1261(s) (choking, aspiration and/ or ingestion of small parts). Pursuant to 16 CFR 1500.18(A)(9), each of those toys is a “banned hazardous substance” within the meaning of section 2(q)(l)(A) of the FH SA , 15 U .S .C . 1261(q)(l)(A) (any toy or other article intended for use by children which bears or contains a hazardous substance). The knowing introduction or delivery for introduction into interstate commerce of these banned hazardous substances and/or the knowing receipt in interstate commerce and the delivery or proffered delivery by Youngland are prohibited acts pursuant to sections 4 (a) and (c) of the FH SA , 15 U .S .C . 1263 (a) and (c).7. Pursuant to section 14(d) of the FHSA 15 U .S .C . 1273(d) and 16 CFR 1019, Youngland is required to notify the Commission, in writing, prior to the exportation of any banned hazardous substance. This notice must specify the (1) anticipated shipment date; (2) country and port of destination; (3) the quantity of the substance that w ill be exported; and (4) any additional information required by regulation.8. On September 15,1992, the staff collected samples of Model 2008 “ Flip Over Buggy Car.”  Based on testing by the Commission’s Engineering laboratory this product was found to be a “banned hazardous substance” under the Federal Hazardous Substance A ct,15 U .S .C . 1261 et seq. The Commission’s Eastern Regional O ffice advised Youngland of these findings in a letter dated September 30,1992.9. In the September 30,1992 letter, and in previous contact with the staff, Youngland was advised, or otherwise made aware, of the alternatives for disposing of these violative products, including reexport, and the appropriate procedures to follow .10. On January 15,1993, Youngland submitted an export notification request detailing plans to export “ 600 dozen” of these toys to Hong Kong. Permission was granted by the staff on March 3,1993.11. No further export notification requests were received from Youngland. On March 3,1994 an inspection of Youngland to check on the disposition of these toys revealed that Youngland had exported 7200 units of them to a

firm in Costa Rica on or about August18,1993. No export notification was ever received for this shipment.12. Youngland’s knowing failure to provide the Commission with advance notice of its intent to export these products to Costa Rica constitutes a violation of the export notification requirements of section 14(d) of the FH SA , 15 U .S .C . § 1273(d), and is a prohibited act under section 4(i) of the FH SA , 15 U .S .C . § 1263(i).
IV . Response o f Youngland13. Youngland denies the allegations of the staff that it has knowingly introduced or delivered for introduction into commerce or received in commerce and then delivered or proffered for delivery thereof for pay or otherwise of the aforesaid banned hazardous toys, that it knowingly failed to comply with export notification requirements of the FH SA , or that it has violated the FHSA in any way.
V. Agreement o f the Parties14. The Consumer Product Safety Commission has jurisdiction over Youngland and the subject matter of this Settlement Agreement and Order under the following acts: Consumer Product Safety Act (15 U .S .C . 2051 et seq.), and the Federal Hazardous Substances A ct, 15 U .S .C . 1261 et seq.15. Youngland agrees to pay to the Commission a civil penalty in the amount of FIFTEEN THOUSAND AND 00/100 DOLLARS ($15,000.00) to be paid in three (3) equal installments of $5,000. The first payment w ill be due within twenty (20) days after service of the Final Order of the Commission accepting this Settlement Agreement. Thereafter, Youngland agrees to pay $5,000 by January 1,1995 and $5,000 by June 1,1995. These payments are made in full settlement of the staffs allegations set forth in paragraphs five through twelve above that Youngland violated the FH SA . Upon the failure by Youngland to make a payment or upon the making of a late payment by Youngland (a) the entire amount of the civil penalty shall be due and payable, and (b) interest on the outstanding balance shall accrue and be paid at the federal legal rate of interest under the provisions of 28 U .S .C . (a) and (b).16. The Commission does not make any determination that Youngland knowingly violated the FH SA. The Commission and Youngland agree that this Agreement is entered into for the purposes of settlement only.17. Upon final acceptance of this Settlement Agreement by the Commission and issuance of the Final Order, Youngland knowingly,



43560 Fed eral R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesvoluntarily and com pletely, waives any rights it may have in this matter (1) to an administrative or judicial hearing, (2) to judicial review or other challenge or contest of the validity of the Com mission’s actions, (3) to a determination by the Commission as to whether Youngland failed to comply with the FH SA as aforesaid, and (4) to a statement of findings of fact and conclusions of law.18. For purposes of section 6(b) of the CPSA , 15 U .S .C . 2055(b), this matter shall be treated as if  a complaint had been issued; and, the Commission may publicize the terms of the Settlement Agreement and Order.19. Upon provisional acceptance of this Settlement Agreement and Order by the Commission, this Settlement Agreement and Order shall be placed on the public record and shall be published in the Federal Register in accordance with the procedures set forth in 16 CFR 1118.20(e)-(h). If the Commission does not receive any written request not to accept the Settlement Agreement and Order within 15 days, the Settlement Agreement and Order w ill be deemed finally accepted on the 16th day after the date it is published in the Federal Register.20. The parties further agree that the Commission shall issue the attached Order, incorporated herein by reference; and that a violation of the Order shall subject Youngland to appropriate legal action.21. No agreement, understanding, representation, or interpretation not contained in this Settlement Agreement and Order may be used to vary or to contradict its terms.22. The provisions of the Settlement Agreement and Order shall apply to Youngland and each of its successors and assigns.Respondent Youngland Import and Export, Inc.Dated: June 17,1994.
Raym ond Srour,
President, Youngland Import and Export.
Inc., 2510 Valentine Avenue, Bronx, New 
York 10458.Commission Staff 
D avid Schm eltzer,
Assistant Executive Director, Office of 
Compliance and Enforcement.
Eric L . Stone,

Acting Director, Office o f Compliance and 
Enforcement, Division o f  Administrative 
Litigation.

Dated: July 18,1994.
M elvin  I . Kramer,
Trial Attorney, Office o f  Compliance and 
Enforcement, Division o f  Administrative 
Litigation.OrderUpon consideration of the Settlement Agreement entered into between respondent Youngland, a corporation, and the staff of the Consumer Product Safety Commission; and the Commission having jurisdiction over the subject matter and Youngland; and it appearing that the Settlement Agreement is in the public interest, it is

Ordered, that the Settlement Agreement be and hereby is accepted, as indicated below; and it is
Further Ordered, that upon final acceptance of the Settlement Agreement, Youngland shall pay to the Order of the Consumer Product Safety Commission a civil penalty in the amount of FIFTEEN THOUSAND AND 00/100 DOLLARS ($15,000.00) to be paid in three equal installments of $5,000. The first payment w ill be due within twenty (20) days after service of the Final Order of the Commission accepting this Settlement Agreement. Thereafter, Youngland agrees to pay $5,000 by January 1,1995 and $5,000 by June 1,1995. Payment of the total $15,000 civil penalty shall settle fully the staffs allegations set forth in paragraphs 5 through 12 of the Settlement Agreement and Order that Youngland violated the FH SA . Upon the failure by Youngland to make a payment or upon the making of a late payment by Youngland (a) the entire amount of the civil penalty shall be due and payable, and (b) interest on the outstanding balance shall accrue and be paid at the federal legal rate of interest under the provisions of 28 U .S .C .1961(a) and (b).Provisionally accepted and Provisional Order issued on the 16th day of August 1994.By Order of the Commission.

Sadye E . Dunn,
Secretary, Consumer Product Safety 
Commission.[FR Doc. 94-20708 Filed 8-23-94; 8:45 am] 
BILUNG CODE 6355-01-M

DEPARTMENT OF DEFENSE

Office of the Secretary

Renewal of the Ballistic Missile 
Defense Advisory Committee (BMDAC)

ACTION: Notice.
SUMMARY: The BM DAC is being renewed for a two-year period in consonance

with the public interest, and in accordance with the provisions of Pub. L. 92—463, the “ Federal Advisory Committee A ct.”The BM DAC provides timely advice to the Secretary of Defense and Director, Ballistic M issile Defense Organization on policy issues concerned with the acquisition and development o f ballistic m issile systems, subsystems, components, elements and architectures to achieve approved objectives. These include the research and development of home-based anti-ballistic m issile defenses, as well as theater m issile defensive emplacements.BM DAC w ill continue to be composed of approximately 15—20 members who are recognized experts and leaders in policy, acquisition, and technical areas related to ballistic m issile programs.The membership w ill be a well- balanced m ix of individuals from the public sector, the academic community, and other governmental agencies and departments, with the general selection criteria that focus on the functions to be performed and interest groups affected.For further information regarding the BM DAC, contact: M s. Pat McCready, BM DO, (703) 693-1530.Dated: August 17,1994.
L .M . Bynum ,
Alternate O SD  Federal Register Liaison 
Officer, Department o f Defense.(FR Doc. 94-20704 Filed 8-23-94; 8:45 am] 
BILUNG CODE 5000-04-M

Office of the Secretary of Defense

Ballistic Missile Defense Advisory 
Committee -

ACTION: Notice of Advisory Committee Meeting.
SUMMARY: The Ballistic M issile Defense (BMD) Advisory Committee w ill have a closed session meeting in Huntsville, Alabama, on September 7-8,1994.The mission of the BMD Advisory Committee is to advise the Secretary and Deputy Secretary of Defense, through the Under Secretary of Defense for Acquisition and Technology, on all matters relating to BMD acquisition, system development, and technology.In accordance with section 10(d), as amended in 5 U .S .C ., App II, it has been determined that this BMD Advisory Committee meeting concerns matters listed in 5 U .S .C . 552(b) (c)(1); therefore, this meeting is closed to the public.
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| Dated: August 18,1994.
LM. Bynum,
¡Alternate O SD  FederalRegister Liaison 
\ Officer, Department o f Defense.«FR Doc. 94-20705 Filed 8-23-94; 8:45 ami 
BILUNG CODE 5000-04--M

[d epa r tm en t  o f  e n e r g y
Draft Environmental Impact Statement 
for the Safe Interim Storage of Hanford 
Tank Wastes at the Hanford Site, 
Richland, WA and Announcement of 
Public Hearings; Correction

AGENCY: Department of Energy (DOE).ACTION: Correction and Notice of Additional Public Hearings.
SUMMARY: On Tuesday, August 2 ,1 9 9 4 ,  DOE published a Draft Environmental Impact Statement for the Safe Interim Storage of Hanford Tank Wastes at the Hanford Site, Richland, W A and announcement of Public Hearings (59 FR 39329). Today’s notice is correcting the listed address for Washington Department of Ecology (Ecology) for the submission of written comments on the Draft Statement, correcting the toll-free phone number located in the Comment Procedure section, and adding two additional public hearing meeting dates and locations in the Public Hearings section.

PUBLIC HEARINGS: On page 3 9 3 3 0 , 2nd column, the toll free Hanford Cleanup Hotline Number is corrected to read: 1 - 
800-321-2008 (prior to 3 :0 0  p.m . Pacific Time).
HEARING s c h e d u l e s  a n d  l o c a t io n s : On page 39330, third colum n, under the [heading “ Hearing, Schedules &Locations”  add the following hearings:
X  Seattle, WA Monday, September 12, 1994, Sheraton Seattle, 1300 Sixth Avenue, Seattle, W A 98101, Phone:

(206) 6 2 1 -9 0 0 0 .1 2. Hood River, OR  Tuesday,September 13,1994, The Hood River 
m/Best Western, 1108 E. Marina Way, Hood River, OR 97031, Phone: (503) 386-2200, Joan Uphoff.

Signed in Richland, W A, this 16th day of August 1994, for the United States Department of Energy.Donald H. Alexander,
Branch Chief, Technical Support Branch. (FR Doc. 94-20831 Filed 8-23-94; 8:45 am]
BILLING CODE S450-O1-P

Record of Decision; Proposed Polk 
Unit 1 dean Coal Technology Project, 
Polk County, FL

AGENCY: Department of Energy.
ACTION: Record of Decision; Proposed Polk Unit 1 Clean Coal Technology Project, Polk County, Florida.
SUMMARY: The U .S . Department of Energy (DOE) is a Federal Cooperating Agency, with the Region IV (Atlanta, Georgia) Office of the U .S . Environmental Protection Agency (EPA) as the Federal lead agency, for the purpose of the preparation of an Environmental Impact Statement (EIS; EPA 904/9—94—002) for Tampa Electric Companys (TECs) proposed 1,150 megawatt (MW) Polk Power Station. DOEs participation results from the proposal by its Clean Coal Technology (CCT) Program to provide cost-sharing financial assistance for the development of the first generating facility to be built at the Polk Power Station site. Specifically, the proposed 260 MW integrated gasification combined cycle (IGCC) unit, called Polk Unit 1, is being considered by DOE for cost-shared financial assistance in the amount o f $130 m illion under the terms o f the CCT Demonstration Program. DOE considers the proposal to provide cost-shared financial assistance for the IGCC demonstration project to be a major federal action subject to the provisions of the National Environmental Policy Act (NEPA) and to the corresponding DOE regulations (10 CFR Part 1021). In accordance with these provisions, alternatives available to DOE include the proposed action (which is DOE’s preferred alternative), and reasonable alternatives to the proposed action (i.e., the no-action alternative, including scenarios reasonably foreseeable as a consequence of the no-action alternative).In March 1993, EPA, DOE, and the U .S . Army Corps of Engineers (USACOE) entered into a Memorandum of Understanding whereby EPA was designated as the Federal Lead Agency for the preparation of this EIS, and DOE and USACO E were designated as Cooperating Agencies. The EPA Notice of Intent (NOI) to Prepare an EIS for this proposed project was published in the Federal Register (58 FR 29577) on May

21,1993. DOE has adopted this EIS as being adequate and appropriate for the purpose of developing DOE’s Record of Decision for its proposed action.Accordingly, after careful consideration of the potential environmental impacts assessed in the EIS for the proposed Polk Unit 1, along with consideration of CCT Demonstration Program goals and objectives, DOE has decided that it w ill provide approximately $130 m illion in federal funding support for the construction and operation of the IGCC technology to be demonstrated at Polk Unit 1.
FOR FURTHER INFORMATION CONTACT: For further information on DOE’s activities related to the EIS, contact Bruce J. Buvinger, Environmental Specialist,U .S . Department of Energy, Morgantown Energy Technology Center, P .O . Box 880, Morgantown, W V. Telephone (304) 291—4379. For further information on the DOE NEPA process, contact CarolM . Borgstrom, Director, Office of NEPA Oversight [EH-25], Office of Environment, Safety and Health, U .S . Department of Energy, 1000 Independence Avenue SW .,Washington, D C 20585. Telephone (202) 586-4600 or (800) 472-2756. 
SUPPLEMENTARY INFORMATION: DOE prepared this Record of Decision pursuant to Council on Environmental Quality (CEQ) regulations for implementing the procedural provisions of NEPA (40 CFR Parts 1500-1508) and DOE regulations (10 CFR Part 1021).This Record o f Decision is based on the EPA Final EIS for the Proposed Tampa Electric Company—Polk Power Station (EPA 904/9-94-002).An overall NEPA compliance strategy was developed for the CCT Demonstration Program, consistent with the Council on Environmental Quality (CEQ) NEPA regulations and DOE regulations for compliance with NEPA, that includes consideration of both programmatic and project-specific environmental impacts during and after the process of selecting a project. This strategy is called tiering (40 CFR Part 1508.28), which refers to the coverage of general matters in  a broader E lS Je .g ., for the CCT  Demonstration Program), with subsequent narrower statements or environmental analyses incorporating by reference the general discussions and concentrating solely on the issues specific to the particular project under consideration.The DOE strategy has three principal elements. The first element involved preparation o f a comprehensive Programmatic EIS for the CCT Demonstration Program (DOE/EIS—0 1 4 6 .

ADDRESSES: O n  page 39329, 2nd 'column, the address for submission of public comments to the Washington Department of Ecology is corrected as follows: Mr. Geoff Tallent, Washington Department of Ecology, P .O . Box 47600, Olympia, W A 98504-7600, (206) 407- 
7112.



43562 Federal Register / Vol. 59, No. 163 / Wednesday, August 24, 1994 / NoticesNovember 1989) to address the potential environmental consequences of widespread commercialization of each of 22 successfully demonstrated clean coal technologies in the year 2010. The Programmatic EIS evaluated (1) A  noaction alternative, which assumed that the CCT Demonstration Program was not continued and that conventional coal-fired technologies with flue gas desulfurization controls would continue to be used for new plants or as replacements for existing plants that are retired or refurbished, and (2) a proposed action, which assumed that CCT Demonstration Program projects were selected for funding and that successfully demonstrated technologies would undergo widespread commercialization by 2010.The second element involved preparation of a preselection environmental review of project-specific environmental data and analyses that the CCT Demonstration Program offerors supplied to DOE as part of their CCT Demonstration Program proposals.The third element consists of preparing site-specific NEPA documents for each selected project. For Polk Unit 1, DOE determined that an EIS should be prepared to address project- specific concerns. EPA agreed with DOE’s determination that an EIS should be prepared to satisfy both agencies’ NEPA regulations. As part of the overall NEPA strategy for the CCT Demonstration Program, the Polk Power Station EIS draws upon the Programmatic EIS and preselection environmental reviews that have already analyzed various alternatives and scenarios (e.g., alternative technologies and sites).The DOE proposal to provide cost- shared financial assistance to TEC for construction and operation of the 260 MW IGCC unit was determined by DOE to be a major federal action subject to NEPA. Because of DOE’s CCT involvement, DOE and EPA initially agreed that DOE would assume the Federal lead agency role for the development of the EIS, and that EPA would be a Cooperating Agency. However, EPA’s proposed federal action, in its role as permitting authority for the proposed issuance of a National Pollutant Discharge Elimination System (NPDES) permit, pertains to the entire1,150 MW Polk Power Station project, which extends beyond DOE’s involvement with Polk Unit 1. An additional consideration in determining the Federal lead agency was the fact that, if either DOE or TEC were to withdraw from the IGCC demonstration agreement, DOE’s interest in the EIS would cease, whereas EPA’s NEPA obligations regarding the preparation of

the EIS would continue by virtue of TEC’s NPDES sitewide permit application. Therefore, it was mutually determined that EPA would assume the lead agency role for the preparation of the EIS for the proposed 1,150 MW complex. This change in Federal lead agency from DOE to EPA was announced in the EPA’s Federal Register Notice of Intent (NOI) of May 21,1993 (58 FR 29577).Project DescriptionTEC proposes to expand its electric generating capacity by establishing an1,150 MW power station on an approximately 4,348-acre site in southwestern Polk County, Florida. Approximately 94 percent of the site has been mined to recover phosphate or has been disturbed by mining-related activities. Portions of the proposed site continue to be mined. Existing mine cuts at the site would be modified to become the Polk Power Station cooling reservoir. M uch of the Polk Power Station storm water would be reused in the cooling reservoir. Over one-third of the Polk Power Station site (approximately 1,511 acres) would be reclaimed as a w ildlife habitat area of mixed forested and nonforested uplands and wetlands. The proposed power station would be formally known as the “ Tampa Electric Polk Power Station.”At completion to its full 1,150 MW generating capacity, the proposed Polk Power Station would consist of one 260 MW (net) IGCC generating facility, two 220 MW (net) combined cycle (CC) generating units, and six 75 MW (net) combustion turbine (CT) generating units. This DOE ROD is specific to Polk Power Station Unit 1, the 260 MW IGCC unit that is the portion of the project for which DOE has decided to provide cost- shared financial assistance to TEC.The IGCC project was selected under DOE’s CCT Demonstration Program to demonstrate the commercial application of an IGCC system. The plant is a combination of two leading technologies. The first technology, combined cycle, is currently the most efficient commercially available method of producing electricity. The second technology, gasification, uses coal to produce a clean-burning gas. The integration of these technologies w ill allow TEC to couple the high efficiency of the combined cycle design with the low cost of coal for fuel. Project objectives include demonstrating the IGCC technology in a commercial electric utility application at the 260 MW size, demonstrating commercial operation of the facilitys innovative hot gas cleanup technology, and assessing

long-term reliability, availability, and m aintainability.The IGCC system offers several advantages over conventional coal- based power generation technology, including: (1) Major reductions in sulfur dioxide, oxides of nitrogen, carbon dioxide, and dust emissions, (2) decreased coal consumption associated with increased generating efficiency, (3) modular construction for economic increments of capacity to match load growth, (4) fuel flexibility, (5) reduced land area and cooling water requirements, and (6) potential for design standardization due to modular construction, which should reduce engineering effort, construction time, and permitting com plications for subsequent plants.The proposed Polk Power Station Unit 1 would consist of a 260 MW IGCC power plant that would include a pressurized, oxygen-blown, entrained flow gasifier designed by Texaco. Gas cleanup is accomplished by low temperature acid gas removal, plus hot gas moving bed desulfurization. The combined cycle portion of the system is an advanced 150 MW  General Electric gas turbine heat recovery steam generator and a 130 MW steam turbine. The IGCC generation process is about 10 to 12 percent more efficient than a conventional coal-fired power plant because combined cycle generation reuses the exhaust heat from the combustion turbines to produce additional electricity. The combined cycle design consists of a combustion turbine/generator, a heat recovery steam generator, and a steam turbine/ generator. In the gasification portion of the plant, coal would be partially burned to produce coal gas, which is ■ first cleaned and then used as fuel in the combustion turbine to produce electricity. The exhaust heat from the combustion turbine is recovered in the heat recovery steam generator to produce steam, which then passes through a steam turbine to power another generator, thereby producing additional electricity.The proposed IGCC facility would be constructed in two phases. The first phase would be a 150 MW advanced combustion turbine, fueled by o il, to begin operation in 1995. In 1996, the coal gasification system and combined cycle portion of the plant would begin operation, bringing the total output to 260 MW.
P ro jec t S tatusProject activities to date include applications for permits and approvals necessary to construct and operate the Polk Power Station, preparation of



Federal Register / Voi» 59, No. 163 / Wednesday, August 24, 1994 / Notices 4353cdesigns and specifications necessary to apply for these permits and approvals, and preparation, publication, and distribution of the draft and final EIS.In July 1992, TEC submitted to the Florida Department of Environmental Protection (FDEP) and other appropriate agencies a site certification application (SCA) for the construction and operation of the proposed Polk Power Station pursuant to the Florida Electrical Power Plant Siting Act (PPSA). The PPSA provides for the coordination of all applicable state, regional, and local regulatory requirements, permits, and approvals for steam electric generating facilities with capacities greater than 75 MW under the SCA  review and certification process.In accordance with the PPSA process, a land-use hearing was held in Bartow, Florida, on October 29,1992. The Florida Power Plant Siting Board (FPPSB) found the project to be consistent with state, regional, and local land-use plans on January 26,1993. The site certification hearing for the project was held in Bartow, Florida, on October13,1993. On January 25,1994, the FPPSB concurred with the Recommended Order granting certification for the proposed Polk Power Station subject to specific conditions of certification.TEC’s application for a Prevention of Significant Deterioration (PSD) permit (i.e., air quality construction and operation permit), w hich was submitted to FDEP as part of the SCA  process, included modeling analyses and potential impact assessments for the proposed 1,150 MW build-out of the power station. However, FDEP approval of the PSD permit has been granted only for the initial 260 MW IGCC unit. Additional PSD permit application approvals w ill need to be pursued by TEC for each additional proposed generating increment up to the full1,150 MW level.Under the PPSA , the determination of need for new electrical generating capacity is the exclusive responsibility of the Florida Public Service Commission (FPSC). TEC submitted a need for power petition to the FPSC on September 5,1991, including a “Polk Unit One Need Determination Study.”On January 31,1992, the FPSC voted to approve and issue a certification of need for TECs planned IGCC unit (Polk Power Station Unit 1). Additional need for power petitions must be filed with the FPSC by TEC and approved prior to determination of need for power beyond the initially-approved level.TEC has submitted a National Pollutant Discharge Elimination System

(NPDES) permit application to EPA that seeks approval for discharge of water from the proposed power station cooling reservoir to waters of the United States. TEC also requested that EPA provide an NPDES “ new source determination.”  By letter to TEC dated January 11,1994, EPA tentatively determined that the proposed Polk Power Station is a “ new source” that requires an NPDES permit based on New Source Performance Standards (NSPS). The pending EPA Notice of Determination for the NPDES permit would constitute a formal “ new source determination”  by EPA.In addition, TEC has applied to the USACO E for a “ Section 404” (of the Clean Water Act) permit to conduct dredge-and-fill activities in waters of the United States. The USACO E is also a Federal Cooperating Agency to EPA for this EIS because of these permitting responsibilities. The U SACO E is expected to issue its permit following the issuance of the RODs by each federal agency.Alternatives ConsideredCongress directed DOE to pursue the goals of the CCT Program by means of partial funding of projects owned and controlled by nonfederal-govemment sponsors. This statutory requirement places DOE in a much more lim ited role than if the federal government were the owner and operator of the project. In the latter situation, DOE would be responsible for a comprehensive review of reasonable alternatives for the project. However, when DOE signs a Cooperative Agreement with an industrial partner, the scope of alternatives is necessarily more restricted, because the agency must focus on alternative ways to accomplish its purpose, which reflect both the industrial partner’s needs and the functions it plays in the decisional process. It is appropriate in such cases for DOE to give substantial weight to the industrial partner’s needs in establishing a project’s reasonable alternatives.Based on the foregoing principles, the reasonable alternative to die proposed action is the no-action alternative (including scenarios reasonably foreseeable as a consequence of the noaction alternative). The proposed action for the EIS under consideration here is TEC’s proposed project, described in the EIS as the “Preferred Alternative with DOE Financial Assistance.” Reasonable alternatives and subaltematives to the proposed project were considered in the EIS. In addition to TEC’s “Alternative Power Resource Proposal (Without DOE Financial Assistance)”  and the “ No- Action Alternative,”  alternative and

subaltemative analyses performed by EPA as the Lead Agency included Alternatives to Constructing New Generating Facilities, Alternative Generating Technologies, Alternative Sites, and Alternative Processes and Facilities.The “EIS Action Alternatives” available to DOE are either to provide cost-shared financial assistance for the proposed initial 260 MW IGCC unit, or to deny the financial assistance. After reviewing the environmental effects associated with the Action Alternatives, DOE has determined that its Preferred Alternative is to provide cost-shared financial assistance for the proposed project.EPA’s “ EIS Action Alternatives” are to issue, issue with conditions, or deny the NPDES permit for TEC’s proposed project. EPA’s preferred permitting action is to issue the NPDES permit with conditions, following completion of the EIS process.
D O E ’s Proposed ActionThe proposed federal action is the provision of approximately $130 m illion in cost-shared federal funding support for the construction and operation of the 260 MW Unit 1 of the Polk Power Station, a proposed new 1,150 MW power generating facility in Polk County, Florida. The CCT program w ill demonstrate environmentally acceptable and economically viable means of generating electricity with coal, the most abundant energy resource in the United States.The IGCC integrates coal gasification and combined cycle technologies to develop a highly efficient new technology for removing sulfur from synthetic fuelgas (“ syngas” ) prior to combustion. The 150 MW  advanced General Electric Model 7F combustion turbine unit would be integrated with heat recovery steam generator (HRSG) and steam turbine (ST) generator facilities to form a combined cycle generating unit with coal gasification facilities to complete the proposed 260 MW Polk Power Station Unit 1.A  Texaco pressurized, oxygen-blown, entrained-flow gasifier would be used to produce a medium-Btu fuel gas. Coal/ water slurry and oxygen would be combined at high temperature and pressure to produce a high-temperature syngas. M olten coal-ash would flow out of the bottom of the vessel into a water- filled quench tank where it would be turned into a solid slag. The syngas from the gasifier would move to a high- temperature heat recovery unit that cools the gases. The cooled gases would flow to a particulate removal section, and then enter two gas cleanup trains,



43564 Federal Register / Vol. 59, No. 163 / Wednesday, August 24, 1994 / Noticesi.e ., a demonstration hot gas cleanup (HGCU) train and a conventional cold gas cleanup (CGCU) train. When both the HGCU and CGCU  systems are used, a portion of the syngas would be passed through a moving bed of zinc titanate absorbent in the HGCU system to remove sulfur. The remaining syngas would be cooled further through a series of heat exchangers before entering a conventional CGCU  train, where sulfur would be removed by an acid gas removal system.The cleaned gases then would be routed to a combined cycle system for electric power generation. The advanced combustion turbine unit would have a generating capacity of 190 MW (net) when fired on the syngas. An HRSG would use heat from the combustion turbine exhaust to produce high- pressure steam. This steam, along with the steam generated in the gasification process, would be routed to the ST to generate an additional 70 MW (net). Byproducts from the process—sulfur, sulfuric acid, and slag—can be sold commercially: the sulfur by-product as a raw material to make agricultural fertilizer, and the non-leachable slag for use in roofing shingles, asphalt roads, and as a structural fill in construction projects.The proposed IGCC unit would provide DOE the opportunity to demonstrate oxygen-blown entrained- flow IGCC technology, which is expected to achieve significant reductions of sulfur dioxide and oxides of nitrogen emissions as compared to conventional pulverized coal technologies used in existing and planned future coal-burning power plants. In accordance with a cooperative agreement with DOE under the CCT Demonstration Program, TEC would be required to use coal from various domestic sources for the IGCC unit. The potential coal supply sources during the demonstration period are expected to be coal seams in the eastern and midwestem United States. The project participant would obtain all applicable permits for the Polk Power Station and would comply with all applicable laws, regulations, and ordinances. The proposed IGCC unit would require approximately 2,325 tons per day of coal on a dry weight basis when operating at full capacity.
No ActionThis alternative does not provide DOE cost-shared financial assistance for the 260 MW IGCC unit. The Programmatic EIS for the CCT Demonstration Program (DOE/EIS-0146) evaluated the consequences of no action on a programmatic basis. Under the no

action alternative for Polk Unit 1, the commercial readiness of the proposed integrated gasification combined cycle technology for the combustion of coal would not be demonstrated in Florida at the Polk Power Station, and probably would not be demonstrated elsewhere because there are currently no other sim ilar proposals in the CCT Program. The opportunity to demonstrate this technology would likely be lost. As a result, commercialization of the technology could be delayed or might not occur because the utility and industrial sectors tend to utilize known and demonstrated technologies over new, unproven, technologies.Under the no-action alternative, i.e ., without DOE cost-shared financial assistance, TEC’s “ Alternative Power Resource Proposal (Without DOE Financial Assistance)”  calls for construction and operation of a 500 MW pulverized coal-fired unit to replace the IGCC and several other of the planned units. Environmental consequences of this alternative are additional sulfur dioxide and oxide of nitrogen emissions, additional water use, additional coal consumption, less flexibility in relation to load growth, and additional land area required for the power generation facilities.
Alternative SitesTEC employed a citizens’ Power Plant Siting Task Force composed of public and private representatives to select its preferred site. The overall goal of the TEC Power Plant Site Selection Assessment Program was to select a site, or sites, that were considered the most suitable for developing the needed electric generating facilities to meet TEC’s future power supply demands. In addition to the preferred site, two alternative Polk County sites with similar attributes were selected. Although differences in impacts existed among the three sites, TEC Considered all three sites suitable and potentially permittable as potential sites for the proposed facilities. Use of the final proposed site would result in less environmental impact than the other two sites; it also would be less costly to develop.
Environm entally Preferred Alternative 
(with DOE Financial Assistance)DOE’s providing TEC with approximately $130 m illion in cost- shared financial assistance to construct the proposed Polk Power Station Unit 1 is the environmentally preferred alternative, and is the same as DOE’s proposed action. TEC would demonstrate an H GCU system for removing sulfur compounds,

particulates, and other potential pollutants from syngas produced in the coal gasification facility prior to firing in the advanced combustion turbine. The demonstration HGCU system has the potential to achieve pollutant removal efficiencies equivalent to or greater than the conventional CGCU technology, while providing a more efficient power generation system. The HGCU process is also a factor in m inimizing air emissions, land and water impacts, and other negative environmental consequences as compared with the conventional pulverized coal technology described in the EIS under the “ No Action” alternative.
Potential Environmental Impacts and 
Mitigation MeasuresPotential impacts that could result from construction and operation of the proposed Polk Power Station were analyzed in the EIS, including air quality, surface water and groundwater quality, biological resources, noise, cultural resources, socioeconomics, hazardous and nonhazardous wastes, and human health and risk to w ildlife.
A ir QualityGenerally accepted computer models, appropriate for establishing compliance with Clean A ir A ct (CAA) regulatory requirements, were used for analyzing potential impacts within the Polk Power Station area (a Class II air quality area) and within the Chassahowitzka National W ildlife Area (a Class I air quality area where stringent standards have been established by EPA). The CA A  standards were used as one means of assessing the magnitude of potential impacts associated with Polk Power Station air emissions.EPA’s National Ambient Air Quality Standards (AAQS) were used to establish absolute lim its for pollutant concentrations in the ambient air, whereas Prevention of Significant Deterioration (PSD) increments were employed to define permissible air quality degradation. Air quality modeling results indicated that the operation of the proposed Polk Power Station at completion would not cause or contribute to a violation of any air quality regulations, including consumption of PSD increments and the National and State of Florida A A Q S. Maximum ambient concentrations at or beyond the facility perimeter are predicted to be less than the National and Florida A A Q S for all cases, although the predicted short term particulate matter (PM) concentrations approach the standard. The results of a No-Threat Level analysis indicate that public health in Polk County and



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43565adjacent counties would not be jeopardized due to human inhalation of air emissions from the proposed project operations.To minimize potential air quality impacts, TEC would implement Best Available Control Technology measures for the proposed project wherever feasible to reduce combustion, process, and fugitive emissions. Use of low- sulfur and low-ash fuels would minimize emissions of sulfur dioxide and particulates. Coal handling and slag systems would be designed to effectively control fugitive particulate matter emissions.
Surface Water and Groundwater QualityNo unacceptable surface water or groundwater impacts are expected from the construction or operation of the proposed Polk Power Station. The results of modeling efforts conducted by TEC indicate that discharges from the cooling reservoir and from storm water are expected to meet all state Class III surface water quality standards. The proposed groundwater withdrawals and associated drawdowns are not expected to affect other water users in the site vicinity. No impacts to water quality in the Floridan or intermediate aquifers are anticipated from the proposed project operations, due to the presence of confining layers between these aquifers and the overlying surficial aquifer.Water in the proposed cooling reservoir would meet applicable FDEP Class G -II standards, with only exceedances of secondary drinking water standards for iron and color. However, the concentrations of iron and color are below ambient levels in the surficial aquifer.
Biological ResourcesApproximately 1,090 acres of land would be affected by construction of the power plant, cooling water reservoir, and other associated power facilities. Most of these facilities would be located on mined or highly disturbed lands. Approximately 253 acres of USACOE jurisdictional wetlands would be displaced by the construction of the power facilities. Potential adverse effects to local or regional terrestrial and wetland vegetation resulting from Polk Power Station operation are not anticipated, since air emissions and water discharges would be in compliance with applicable ambient air quality standards and water quality standards. Groundwater withdrawals from the Floridan aquifer are not expected to result in drawdown of the surficial aquifer and, therefore, would not cause changes to terrestrial or wetland habitats. Construction of the

Polk Power Station is not expected to affect regional populations of any endangered, threatened, or special concern species, which was confirmed by coordination letters and a site inspection by the U .S . Fish and W ildlife Service. The proposed plant construction and operation are not expected to affect biodiversity on a local or regional scale.Project mitigation for the loss of USACOE jurisdictional wetlands, including FDEP-required reclamation measures, would be implemented for the site. TEC’s wetland mitigation/ reclamation plan for the proposed Polk Power Station site has been approved by the Florida Department of Environmental Protection (FDEP). Implementation of this plan would result in 799 acres of wetlands after reclamation of the site is completed.The 799 acres of wetlands represent an increase of 187 acres of wetlands relative to site pre-mining conditions.
NoiseConstruction noise modeling was performed to determine the effects at the nearest residential receptor. Because of the distance of 1.6 m iles between the Polk Power Station site and the nearest residence, construction noise levels would only have minor and temporary effects on the noise environment around the plant site. Average noise levels associated with Polk Power Station operation would be at or below the existing ambient noise levels at the nearest residence. However, instantaneous noise levels, such as from steam line blowout, flare stack operation, or coal trucks, would be noticeable.Construction noise would be mitigated by operating construction machinery according to design specifications and only within daylight hours. Operation noise would be mitigated through use of a vegetative buffer. In addition, TEC would evaluate additional noise reduction measures, such as combustion turbine air intake silencers, in its detailed plant design.
Cultural ResourcesBased on a cultural resource assessment conducted for the site and confirmation of the results by the Florida Division of Historical Resources and the Florida State Historic Preservation O fficer, Polk Power Station construction is not expected to affect any known archaeological or historical feature listed or eligible for listing on the National Register of Historic Places, or any other known cultural resources. No mitigation is necessary.

Socioeconom icsProposed Polk Power Station construction and operation would have positive socioeconomic effects. Plant construction would begin in 1994 and extend through 1996. About 600 contract construction workers would be employed at the peak of construction activity. About 130 persons would be employed for Polk Power Station Unit 1 operations and maintenance, the majority of which are expected to be drawn from the local labor pool. The total cumulative annual operational financial effect is estimated to be approximately $109 nqillion (in 1992 dollars) from 1995 to 2010. Ad valorem taxes to Polk County expected to be generated by the project would increase from $1.9 m illion in 1996 (Unit 1 only) to $19.6 m illion in 2011 (complete 1,150 MW). Operation of the proposed project would not unduly impact any community services or facilities, including community water or wastewater systems or local roads. Visual buffering between the main operating facilities and surrounding land use has been incorporated into the design of the project to reduce any potentially negative aesthetic impacts.
Hazardous and Nonhazardous WastesHazardous waste generated by the facility would be minimized through the use of source reduction techniques, such as product substitution, and waste reduction techniques, such as recycling and regeneration. Hazardous wastes and nonhazardous wastes would be managed onsite and shipped offsite by licensed handlers to permitted waste disposal or recycle facilities, in accordance with local, state, and federal regulations. Consequently, these wastes are not expected to cause adverse environmental effects.
Human Health and Risk to W ildlifeNo significant adverse human health effects are anticipated as a result of the direct inhalation of the proposed Polk Power Station emissions. Projected air emission levels would not significantly degrade ambient air, and all regulated air toxics emissions would be at concentrations below Florida No-Threat Levels developed to protect human health. Potential impacts to wildlife from particulate deposition relate to toxic effects from metals. However, based on the air modeling analysis, the maximum levels of metals expected from particulate deposition, even at completion of the station, are expected to be below the threshold limits for wildlife.
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No Action AlternativeThe no-action alternative would result if DOE does not provide cost-shared financial assistance under the DOE CCT Demonstration Program for Polk Power Station Unit 1. TEC is expected to build the Polk Power Station without the IGCC unit using more conventional technology as an alternate means of implementing the project. Without DOE cost-shared financial assistance, TEC’s Proposed Project (Preferred Alternative with DOE Financial Assistance) was compared to TEC’s Alternative Power Resource Proposal (Without DOE Financial Assistance) relative to potential environmental impacts.Under the Alternative Power Resource Proposal, the proposed 260 MW IGCC unit and two 75 MW combustion turbines would be replaced by a 500 MW pulverized coal with flue gas desulfurization generating unit. Primarily because of the resource requirements and effectiveness of pollution control and m inimization measures associated with the proposed IGCC unit, the alternative proposal would be expected to create greater negative environmental impacts than the proposed project. Disadvantages of the Alternative Power Resource Proposal include the need for more land area for the main plant facilities and coal and by-product storage; a larger cooling reservoir area and greater groundwater makeup and surface water discharge requirements; increased sulfur dioxide, oxides of nitrogen, and particulate matter air emissions; less generation flexibility in relation to load growth; and increased coal usage which, in turn, would require more frequent truck/train deliveries.
D e cisio nDOE w ill implement the proposed action of providing approximately $130 m illion in cost-shared federal funding support for the construction and operation of Polk Power Station Unit 1 to demonstrate the IGCC clean coal technology. A ll practicable means to avoid or minimize environmental harm from this alternative have been adopted.DOE has determined that the Congressionally-mandated goals and objectives of demonstrating clean coal technologies would be achieved through the construction and operation of Polk Power Station Unit 1. The Polk Power Station would demonstrate the integrated performance of HGCU and CG CU , and an advanced gas turbine with oxides of nitrogen control. The IGCC project would successfully demonstrate a promising technology ready to be commercialized in the

1990s. The project is expected to generate sufficient data from design, construction, and operation to allow private industry to assess the potential for commercial application of these technologies to new or existing generating facilities. In addition, no unacceptable adverse impacts are expected from the construction or operation of the proposed Polk Power Station Unit 1.The decision to provide cost-shared funding for the proposed Polk Power Station Unit 1 was made after careful review of the potential environmental impacts analyzed in the EIS, consideration of the public^ concerns, and after consultation with Federal and State regulatory agencies.Issued in Washington, DC, on August 17, 1994.
Patricia Fry Godley,
Assistant Secretary for Fossil Energy.[FR Doc. 94-20824 Filed 8-23-94; 8:45 ami 
BILUNG CODE 6450-01-P

Financial.Assistance Award: 
Mississippi State University
AGENCY: Department of Energy.ACTION: Notice of Intent.
SUMMARY: The Department o f Energy (DOE) announces that pursuant to 10 CFR 600.6(a)(2), it is making a discretionary financial assistance award based on acceptance of an unsolicited application meeting the criteria of 10 CFR 600.14(e)(1) to M ississippi State University under Grant Number D E - FG01-94CE15554. The proposed grant w ill provide funding in the estimated amount of $93,280 to the Dr. Fred Taylor of M ississippi State University to further develop his Apparatus and Process for Second Stage Drying, which w ill reclaim waste exhaust heat from primary wood drying kilns to power secondary wood drying kilns. 
SUPPLEMENTARY INFORMATION: The Department of Energy has determined in accordance with 10 CFR 600.14(f) that the application submitted by Dr. Fred Taylor of M ississippi State University is meritorious based on the general evaluation required by 10 600.14(d) and that the proposed project represents a unique technology which has a strong possibility o f allowing for future reductions in the Nation’s energy consumption. The invention conserves energy by reclaiming heat from primary kiln-exhaust and should offer significant fuel cost reduction and a short payback period. The proposed project is not eligible for financial assistance under a recent, current or planned solicitation because the program, the Energy-Related

Invention Program (ERIP), has been structured since its beginning in 1975 to operate without competitive solicitations because the authorizing legislation directs ERIP to provide support for worthy ideas submitted by the public. The program has never issued and has no plans to issue a competitive solicitation.
FOR FURTHER INFORMATION, COMMENTS 
AND QUESTIONS CONTACT: U.S. Department of Energy, Office of Placement and Administration, ATTN: Lisa Tillman, H R-531.23,1000 Independence Avenue, SW., Washington, DC 20585.The anticipated term of the grant is for twenty-four (24) months from the date of the award. This grant will not be awarded for at least 14 days after publication of this notice to allow for public comment.Issued in Washington, DC, on August 17, 1994.
Richard G. Lewis,
Contracting Officer, Office o f  Placement and 
Administration.[FR Doc. 94-20823 Filed 8-23-94; 8:45 am] .
BILLING CODE 645&-01-P

Pittsburgh Energy Technology Center; 
Intent To Award Noncompetitive 
Financial Assistance

AGENCY: Pittsburgh Energy Technology Center, Department of Energy.
ACTION: Intent to award a grant to The Oklahoma Geological Survey/University of Oklahoma.
SUMMARY: The U .S . Department of Energy (DOE), Bartlesville Project Office (BPO) announces that pursuant to 10 CFR 600.7 (b)(2)(i)(B), it intends to make a NonCompetitive Financial Assistance (Grant) Award through the Pittsburgh Energy Technology Center (PETC) to the Oklahoma Geological Survey (OGS) (University of Oklahoma) for continued development and upkeep of the “ Natural Resources Information System (NRIS) for the State of Oklahoma”—a joint effort with the Geological Information Systems (GIS) Department of the University of Oklahoma Sarkeys Energy Center.
ADDRESSES: U .S . Department of Energy, Pittsburgh Energy Technology Center, Acquisition and Assistance Division, P .O . Box 10940, M S 921, Pittsburgh, PA 15236-0940.
FOR FURTHER INFORMATION CONTACT: Donna J. Lebetz, Contract Specialist, 412/892-6206.
SU PPLÈMENTARY INFORMATION : Gran t No. : DE-FG22-94BC14832.
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Title o f Research Effort: Continuation of “ Natural Resources Information System (NRIS)” Development for the State of Oklahoma,
Awardee: Oklahoma Geological Survey (University of Oklahoma).
Term o f Assistance (Grant) Award: 12 months.
Cost o f Assistance Effort: The total estimated project value is $375,000 of which $75,000 w ill be borne by the awardee, with the remaining $300,000 funded by DOE.
Objective: The objective is to continue to develop, edit, maintain, utilize and make available to the public the oil and gas Well History File portion of the Natural Resources Information System (NRIS) for the State of Oklahoma. The proposed work is considered to be relevant to the DOE mission in that the program w ill provide a mechanism for communication and interactive research efforts between DOE and the Oklahoma Geological Survey in the development and maintenance of an information system in response to the need for a computerized, centrally located library containing accurate, detailed information on the state’s natural resources. The one-year cooperative research program extends a unique opportunity to complete the foundation of the NRIS oil and gas W ell Hfstory File by processing the remaining historical records of Osage County, estimated to total 53,000, bringing the W ell History File to approximately 420,000 records when completed.Dated: August 12,1994.Richard D. Rogus,

Contracting Officer.[FR Doc. 94-20822 Filed 8-23-94; 8:45 am] 
BILLING CODE 6450-01-M

Financial Assistance Award: University 
of Virginia
AGEN CY: D e p a r tm e n t o f  E n e r g y .ACTION: Notice of Intent.
SUMMARY: The Department of Energy (DOE) announces that pursuant to 10 CFR 600.6(a)(2), it is making a discretionary financial assistance, award based on acceptance of an unsolicited application meeting the criteria of 10 CFR 600.14(e)(1) to the University of Virginia under Grant Number D E- FG01-94CE15593. The proposed grant will provide funding in the estimated amount of $96,562 to Dr. Glenn Stoner of the University of Virginia, School of Engineering and Applied Science, to further develop his “ Method of Making Non-toxic Corrosion Resistant Coatings for Aluminum and its A lloys” , which is a method of using non-toxic materials to

replace toxic chromium salts in improving corrosion resistance of aluminum surfaces.
SUPPLEMENTARY INFORMATION: The Department of Energy has determined in accordance with 10 CFR 600.14(f) that the application submitted by Dr. Glenn Stoner of the University of Virginia is meritorious based on the general evaluation required by 10 600.14(d) and that the proposed project represents a unique technology which has a marginial possibility of allowing for future reductions in the Nation’s energy consumption. However, there are other considerations. The U .S . aluminum industry would be freed from the use of chromium, a strategic material and in the long run, the high cost of treating chromium induced cancers would be reduced as a source of carcinogenic chromium is removed from our environment. The invention w ill develop the non-chromate conversion coating to a sufficient level of performance to demonstrate it as a practical replacement for chromate coatings in the aluminum metal finishing industry. A  product specification document w ill be produced, in cooperation with Reynolds M etals, which w ill provide an objective comparison between this new coating and the standard practice chromate costing. The proposed project is not eligible for financial aassistance under a recent, current or planned solicitation because the program, the Energy-Related Invention Program (ERIP), has been structured since its beginning in 1975 to operate without competitive solicitations because the authorizing legislation directs ERIP to provide support for worthy ideas submitted by the public. The program has never issued and has no plans to issue a competitive solicitation.

FOR FUTHER INFORMATION, COMMENTS AND 
QUESTIONS CONTACT: U.S. Department of Energy, Office of Placement and Administration, ATTN: Lisa Tillman, H R-531.23,1000 Independence Avenue SW., Washington, DC 20585.The anticipated term of the grant is for twenty-four (24) months from the date of the award. This grant will not be awarded for at least 14 days after publication of this notice to allow for public comment.Issued in Washington, IX], on August 17. 1994.
Richard G . Lew is,

Contracting Officer, Office o f Placement and 
A  dministration.(FR Doc. 94-20821 Filed 8-23-94; 8:45 am] 
BILLING CODE 6450-01-P

Federal Energy Regulatory 
Commission
[Docket No. QF92-123-002]

AES WR Limited Partnership; 
Application for Commission 
Recertification of Qualifying Status of 
a Cogeneration FacilityAugust 18, 1994.On August 11,1994, A ES WR Limited Partnership (AES WR) of Arlington, Virginia submitted for filing an application for recertification of a facility pursuant to § 292.207(b) of the Commission’s Regulations. No determination has been made that the submittal constitutes a complete filing.According to the applicant, the topping-cycle cogeneration facility will be located near Cumberland, Maryland. The Commission previously certified the facility as a qualifying cogeneration facility, A ES WR Lim ited Partnership,60 FER CH 62,011 (1992), reh’g denied *il 61,300 (1992), a ff’d sub nom. Liquid 
Carbonic Corp. v. FER C  (D.C. Cir. July 22,1994). The instant application for recertification is due to a possible change in the thermal host.Any person desiring to be heard or objecting to the granting of qualifying status should file a motion to intervene or protest with the Federal Energy Regulatory Commission, 825 North Capitol Street, NE, W ashington, DC 20426, in accordance with rules 211 and 214 of the Commission’s Rule of Practice and Procedure. A ll such motions or protests must be filed within 30 days after the date of publication of this notice in the Federal Register and must be served on the applicant.Protests w ill be considered by the Commission in determining the appropriate action to be taken but w ill not serve to make protestants parties to the proceeding. Any person wishing to become a party must file a petition to intervene. Copies of this filing are on file with the Commission and are available for public inspection.Lois D. Cashell,

Secretary.[FR Doc. 94-20745 Filed 8-23-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. EG94-89-000, e t a l.]

CNG Power Services Corporation, et 
al.

Electric Rate and Corporate Regulation 
FilingsAugust 17, 1994.Take notice that the following filings have been made with the Commission:



43568 Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices1. CN G Power Services Corporation [Docket No. EG94-89-000]CN G Power Services Corporation (CNGPS) (c/o M ichael J. Zimmer, Reid & Priest, 701 Pennsylvania Avenue,N .W ., Washington, D .C . 20004) filed with the Federal Energy Regulatory Commission an application on August12,1994, for determination of exempt wholesale generator status pursuant to Part 365 o f the Commission’s Regulations. According to its application, CNGPS is a corporation formed under the laws of Delaware. CNGPS further states that it w ill be engaged directly, or indirectly through one or more affiliates as defined in Section 2(a)(ll)(B) of the Public U tility Holding Company A ct of 1935 (PUHCA), and exclusively in the business of owning an interest in the Lakewood Cogeneration Facility and selling at wholesale electric energy from the Facility and other power sources not owned by CN GPS.
Com m ent date: September 9,1994, in accordance with Standard Paragraph E at the end of this notice. The Commission w ill lim it its consideration of comments to those that concern the adequacy or accuracy of the application.2. Florida Power & Light Com pany[Docket Nos. ER93-465-Q07 and ER93-922- 006]Take notice that on August 12,1994, Florida Power & Light Company filed an amendment to its compliance filing in the above-captioned dockets.
Com m ent date: August 30,1994, in accordance with Standard Paragraph E at the end of this notice.3. Public Service Company o f Colorado[Docket Nos. ER94-977-001 and ER94-978- 

001]Take notice that on June .24,1994, Public Service Company of Colorado tendered for fifing an amendment in the above-referenced dockets.
Comment date: August 30,1994, in accordance with Standard Paragraph E at the end of this notice.4. Atlantic City Electric Company *[Docket Nos. ER94-1411-000, ER94-992- 000, and ER94-970-000]Take notice that on August 4,1994, Atlantic City Electric Company tendered for fifing an amendment in the above- referenced dockets.
Comment date: August 30,1994, in accordance with Standard Paragraph E at the end of this notice.5. Entergy Services, Inc.[Docket No. ER94-1548-000]Take notice that on August 11,1994, Entergy Services, Inc. (Entergy

Services), on behalf of itself, G u lf States U tilities Company (GSU), Arkansas Power & Light Company, Louisiana Power & Light Company, M ississippi Power & Light Company, and New Orleans Public Service Inc. (collectively, the “ Entergy Operating Companies” ), tendered for fifing the Letter Agreement between Entergy Services, Sam Rayburn G&T Electric Cooperative, Inc. (SRG&T) and East Texas Electric Cooperative,Inc., dated as o f July 14,1994, (“ Letter Agreement” ). Entergy Services requests that the Letter Agreement be made effective on July 28,1994.
Comment date: August 31,1994, in accordance with Standard Paragraph E at the end of this notice.6. Portland General Electric Company [Docket No. ER94-1549-000]Take notice that on August 11,1994, Portland General Electric Company (PGE) tendered for fifing a Special Storage Agreement (Agreement)Between Portland General Electric Company and the Bonneville Power Administration (BPA), BPA Contract No. DE—MS79—94BP94269. Copies of this fifing have been served on the parties included in the service list attached the fifing letter.The Agreement provides for BPA to sell storage services to PGE. PGE asks that the agreement be effective as of the date that the Agreement is accepted for fifing by the Commission, or sixty (60) days after the date of fifing, whichever is sooner.
Comment date: August 31,1994, in accordance with Standard Paragraph E at the end of this notice.7. Puget Sound Power & Light Company [Docket No. ER94-1552-000]Take notice that on August 12,1994, Puget Sound Power & Light Company (Puget) tendered for fifing on behalf of itself and Portland General Electric Company, The Washington Water Power Company, PacifiCorp and The Montana Power Company the 1994-95 Operating Procedures under the Pacific Northwest Coordination Agreement (PNCA).Puget states that the 1994-95 Operating Procedures relate to service under the PN CA. A  copy of the fifing was served upon the parties to the PN CA.
Comment date: August 31,1994, in accordance with Standard Paragraph E at the end of this notice.8. Northeast Utilities Service Company [Docket No. ER94-1553-000]Take notice that Northeast U tilities Service Company (NUSCQ), on August12,1994, tendered for fifing, a Service

Agreement to provide non-firm transmission service to Louis Dreyfus Electric Power, Inc. (LDEP) under the NU System Companies’ Transmission Service Tariff No. 2.N USGO states that a copy of this filing has been mailed to LDEP.N USCO  requests that the Service Agreement become effective on the date of receipt of the fifing by the Commission.
Comment date: August 31,1994, in accordance with Standard Paragraph E at the end of this notice.9. CN G Power Services Corporation [Docket No. ER94-1554-000]Take notice that on August 12,1994, CNG Power Services Corporation (CNGPS) petitioned the Commission for acceptance of CNGPS Rate Schedule FERC No. 1; the granting of certain blanket approvals, including the authority to sell electricity at market- based rates; and the waiver of certain Commission regulations. CNGPS is a subsidiary of Consolidated Natural Gas, an integrated natural gas company.
Comment date: August 31,1994, in accordance with Standard Paragraph E at the end of this notice.10. Ohio Power Company [Docket No. ER94—1555-000]Take notice that Am ericanElectric Power Service Corporation (AEPSC) on behalf of Ohio Power Company (OPCO), by letter dated August 15,1994, tendered for fifing as an initial Rate Schedule an Interchange Agreement, dated September 1,1994, between OPCO and Consolidated Edison Company of New York (Con Edison).The Interchange Agreement allows the parties to sell power and energy to one another on a short-term or long-term basis. The parties request an effective date of September 1,1994.A  copy of the fifing was served upon the Public U tility Commission of Ohio, the Public U tilities Commission of New York, and Con Edison.
Com m ent date: August 31,1994, in accordance with Standard Paragraph E at the end of this notice.11. El Paso Electric Company [Docket No. ES94-35-4)00]Take notice that on August 12,1994, El Paso Electric Company (El Paso) filed application under § 204 of the Federal Power Act seeking authorization:(1) to assume liability in connection with the redemption and reissuance of the Annual Tender Pollution Control Revenue Bonds (PCRBs), 1983 Series A, principal amount $35,805 m illion issued by City of Farmington, New M exico; and
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Comment date: September 1, 1994, in accordance with Standard Paragraph E at the end o f this notice.12. Cal Ban Corp.[Docket Nos. QF83-333-002 and QF83-333- 003]On July 5,1994, and July 25,1994,Cal Ban Corp. (Applicant) of 2764 Five Mile Road, Cattaraugus County, Allegheny, New York 14706, submitted for filing applications for certification of a facility as both a qualifying small power production facility and as a qualifying cogeneration facility pursuant to Section 292.207(b) of the Commission’s Regulations. No determination has been made that the submittals constitute a complete filing. Applicant also petitioned for waiver of the applicable filing fees pursuant to Section 381.106 of the Commission’s Regulations.In accordance with the Commission’s final rule on the interpretation of “waste” natural gas (Order No. 471, Docket No. RM87-18-000, 39 FERC 161,169 (1987)), the applications for certification are being re-noticed to identify more accurately the proposed facility’s primary energy source in the form of “ waste”  natural gas, to notify potential buyers that may have been overlooked by the Applicant of the opportunity to purchase the gas, and to ensure that potential buyers that were notified were not w illing to purchase the gas under reasonable terms and conditions.The facility, which is located in Allegheny, New York, consists of three internal combustion engine generators with a maximum electric power production capacity of 790 kW.According to the Applicant, the primary energy source o f the facility is waste gas. Thermal energy recovered from the facility is used to heat a greenhouse. Installation of the facility commenced in February o f 1984.Supplemental “ Waste”  Natural Gas InformationAccording to the applicant, the primary energy source of the facility will be “ waste” natural gas produced from several oil wells located in the vicinity o f the facility. Applicant provided quality characteristics of two samples of the “waste” natural gas. The first sample has a heat content of 1335.4 BTU/SCF and is chiefly composed of methane—70.5%, ethane—20.3%,

propane—5.8% , iso-butane—.64% , n- butane—1.6%, and smaller amounts of other gases. The second sample has a heat content o f 1473.6 BTU/SCF and is chiefly composed of methane—61.1%, ethane—23.7%, propane—8.3% , isobutane—1.1%, n-butane—2.7% , and smaller amounts of other gases. The wells are currently producing between 0—190 MCF/day of natural gas. Applicant states that the “ waste”  gas was offered for sale to Colum bia Gas Company and National Gas Company and both refused to buy. Any person interested in purchasing this gas is encouraged to file a response with the Commission expressing such desire.
Comment date: September 23,1994, in accordance with Standard Paragraph E at the end of this notice.Standard ParagraphsE. Any person desiring to be heard or to protest said filing should file a motion to intervene or protest with the Federal Energy Regulatory Commission, 825 North Capitol Street, N .E ., Washington, D .C. 20426, in accordance with Rules 211 and 214 of the Commission’s Rules o f Practice and Procedure (18 CFR 385.211 and 18 CFR 385.214). A ll such motions or protests should be filed on or before the comment date. Protests w ill be considered by the Commission in determining the appropriate action to be taken, but w ill not serve to make protestants parties to the proceeding. Any person wishing to become a party must file a motion to intervene. Copies of this filing are on file with the Commission and are available for public inspection.

Lois D . C ash ell, iSecretary.[FR Doc. 94-20749 Filed 8-23-94; 8:45 am] 
BILLING CODE 6717-01-P

[Docket No. RP94-284-001]

Algonquin Gas Transmission 
Company; Proposed Changes in FERC 
Gas TariffAugust 18,1994.Take notice that on August 15,1994, Algonquin Gas Transmission Company (Algonquin) tendered for filing as part of its FERC Gas Tariff, Fourth Revised Volume No. 1, the following revised tariff sheet, with an effective date of July 1,1994:Sub First Revised Sheet No. 97AAlgonquin states that the revised tariff sheet reflects a reduction in gas supply realignment costs to be billed to Algonquin by Texas Eastern Transmission Corporation.

Algonquin requests that the Commission waive § 154.22 of the Commission’s regulations to the extent that may be necessary to place this tariff sheet into effect as requested.Algonquin states that copies of this filing were mailed to all customers of Algonquin and interested state commissions and all parties in RP94- 248-000.Any person desiring to protect said filing should file a protest with the Federal Energy Regulatory Commission, 825 North Capitol Street, N .E ., Washington, D .C . 20426, in accordance with § 385.211 of the Commission’s Rules of Practice and Procedure 13 CFR 385.211. A ll such protests should be filed on or before August 25,1994. Protests w ill be considered by the Commission in determining the appropriate action to be taken but w ill not serve to make protestants parties to the proceeding. Copies o f this filing are on file with the Commission and are available for public inspection in the Public Reference Room.
Lois D . Cashell,
Secretary.[FR Doc. 94-2Ù743 Filed 8-23-94; 8:45 am] 
BILLING COOE 6717-01-M

[Docket No. G T94-59-001]

Algonquin Gas Transmission 
Company; Proposed Changes in FERC 
Gas TariffAugust 18,1994.Take notice that on August 15, 1994, Algonquin Gas Transmission Company (Algonquin) tendered for filing as part of its FERC Gas Tariff, Fourth Revised Volume No. 1, the following tariff sheets, with a proposed effective date of September 1,1994:Second Revised Sheet No. 1100 Second Revised Sheet No. 1101Algonquin states that the purpose o f this filing is to correct two tariff sheets filed on August 1. The August 1, filing was made to revise Algonquin’s index of purchasers.Algonquin states that copies of this filing were served upon each affected party and interested state commissions.Any person desiring to protest said filing should file a protest with the Federal Eneigy Regulatory Commission, 825 North Capitol Street, N .E ., Washington, DC 20426, in accordance with §385.211 o f the Com m ission’s Rules of Practice and Procedure. A ll such protests should be filed on or before August 25,1994. Protests w ill be considered by the Commission in determining the appropriate action to be
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Lois D . Cashell,
Secretary.(FR Doc. 94-20746 Filed 8-23-94; 8:45 ami 
BILUNG CODE 6717-01-M

[Docket No. CP90-1372-000 et al.J

Attamont Gas Transmission Company; 
Site VisitAugust 18,1994.On August 30, and 31,1994, members of the environmental staff of the Federal Energy Regulatory Commission (FERC) w ill conduct aerial and ground inspections with the applicant in the southwest portion of Wyoming along the route certificated for the Altamont Gas Transmission Company in the above docket. This w ill include the South Pass area of the project. A ll interested persons are welcome to attend; however, they must provide their own transportation.For further information, contact Robert Arvedlund, Chief, Environmental Review and Compliance Branch I, at (202) 208-0091.
Lois D . Cashell,
Secretary.[FR Doc. 94-20748 Filed 8-23-94; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. RPS4-145-001]

Pacific Gas Transmission Company; 
Compliance FilingAugust 18, 1994.Take notice that on August 15,1994, Pacific Gas Transmission Company (PGT) submitted for filing pursuant to Section 4 of the Natural Gas Act and § 154.63 of the Commission’s Regulations thereunder, certain revised tariff sheets in compliance with the Commission’s Order in this proceeding dated August 3,1994. PGT states that the revised tariff sheets reflect the Commission’s Order to make minor m odifications to PGT’s FERC Gas Tariff, First Revised Volume No. 1-A  relative to its previously approved Hub Services. PGT requests these tariff sheets become effective on September 14,1994.PGT states that a copy of this filing has been served on PGT’s jurisdictional customers and interested state commissions and all parties of record.Any person desiring to protest said filing should file a protest with the Federal Energy Regulatory Commission,

825 North Capitol Street, N .E ., W ashington, D .C . 20426, in accordance with § 385.211 of the Commission’s rules of Practice and Procedure. A ll such protests should be filed on or before August 25,1994. Protests w ill be considered by the Commission in determining the appropriate action to be taken, but w ill not serve to make protestants parties to the proceeding. Copies of this filing are on file with the Commission and are available for public inspection in the Public Reference Room.
Lois D . Cashell,
Secretary.[FR Doc. 94-20744 Filed 8-23-94, 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. ES94-32-002]

Robbins Resource Recovery Partners, 
L.P.; Amended ApplicationAugust 18,1994.Take notice that on August 12,1994, Robbins Resource Recovery Partners, L.P. (RRRP) filed an amendment to its application under section 204 of the Federal Power Act to increase from $390 to $405 m illion the amount of long-term taxable and tax exempt bonds for which it seeks an order authorizing RRRP to assume an obligation.Any person desiring to be heard or to protest said filing should file a motion to intervene or protest with the Federal Energy Regulatory Commission, 825 North Capitol Street, N E., Washington, DC 20426 in accordance with Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 CFR 385.211 and 385.214). A ll such motions or protests should be filed on or before August 31,1994. Protests w ill be considered by the Commission in determining the appropriate action to be taken, but w ill not serve to make the protestants parties to the proceeding. Any person wishing to become a party must file a motion to intervene. Copies of this filing are on file with the Commission and are available for public inspection.
Lois D. Cashell,
Secretary.[FR Doc. 94-20747 Filed 8-23-94; 8:45 am] 
BILLING CODE 6717-01-M

[Docket Nos. ER94-1348-000 and EL94-8S- 
000]

Southern Company Services; Initiation 
of Proceeding and Refund Effective 
DateAugust 18,1994.Take notice that on August 12,1994, the Commission issued an order in the above-indicated dockets initiating an investment in Docket No. EL94-85-000 under section 206 of the Federal Power Act.The refund effective date in Docket No. EL94—85-000 w ill be 60 days after publication of this notice in the Federal Register.
Lois D . Cashell,
Secretary.[FR Doc. 94-20815 Filed 8-23-94; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. RP94-309-001]

Tennessee Gas Pipeline Co.; Proposed 
Changes in FERC Gas TariffAugust 18, 1994.Take notice that on August 15,1994, Tennessee Gas Pipeline Company (Tennessee) tendered for filing as part of its FERC Gas Tariff, Fifth Revised Volume No. 1, the following revised tariff sheets:Substitute Third Revised Sheet No. 22 Substitute Third Revised Sheet No. 24 Substitute Fourth Revised Sheet No. 22 Substitute Fourth Revised Sheet No. 24Tennessee states that the purpose of this filing is to comply with the Commission’s orders of April 29,1994, and July 29,1994, in the referenced docket. 67 FERC «fl 61,122 (1994), 68 FERC *161,143 (1994). Tennessee states that the revised sheets contain revised rates for Rate Schedule IT that reflect the GSR costs allocated to volumetric recovery from interruptible services pursuant to Section 3 of Article XXVI of the General Terms and Conditions of Tennessee tariff for the period following May 1,1994, using the design throughput underlying Tennessee’s filings in Docket No. RS92-23 that were accepted by the Commission in its orders in that docket. The resulting GSR component of the IT rates is $.0307 dth effective May 1,1994, and $.0376 per dth effective August 1,1994.Tennessee states that copies of this filing were served on all parties to this proceeding included on the Restricted Service List established by order of Presiding Judge Charles E. Bullock in these consolidated dockets.Any person desiring to protest said filing should file a protest with the



Federal Register /  V o l. 59, N o. 163 /  W ednesday, A ugust 24, 1994 /  N otices 4 35 71Federal Energy Regulatory Commission, 825 North Capitol Street, N E., Washington, DC 20426, in accordance with 385.211 of the Com mission’s Rules and Regulations. A ll such protests should be filed on or before August 25, 1994.Protests w ill be considered by the Commission in determining the appropriate action to be taken, but w ill not serve to make protestants parties to the proceeding. Copies of this filing are on file with the Commission and are available for public inspection in the Public Reference Room.
Lois D. Cashell,
Secretary.[FRDoc. 94-20742 Filed 8-23-94; 8:45 am] 
BILLING CODE 6717-01 - U

Office of Fossil Energy 
[FE Docket No. 94-56-N G ]

Amoco Energy Trading Corporation; 
Order Granting Blanket Authorization 
To Import Natural Gas From Canada

AGENCY: O ffice of Fossil Energy, DOE. 
ACTION: Notice o f order.
SUMMARY: The O ffice o f Fossil Energy of the Department of Energy gives notice that it has issued an order granting Amoco Energy Trading Corporation authorization to import up to 300 Bcf of natural gas from Canada over a two-year period beginning on the date of the first import after November 9,1994.This order is available for inspection and copying in the O ffice of Fuels Programs Docket Room, 3F-056, Forrestal Building, 1000 Independence Avenue, SW ., W ashington, DC 20585, (202) 586-9478. The docket room is open between the hours of 8 a.m. and 4:30 p.m ., Monday through Friday, except Federal holidays.Issued in Washington, D .C., August 15, 1994.Clifford P. Tomaszewski,
Director, Office of Natural Gas, Office of Fuels 
Programs, Office of Fossil Energy.[FR Doc. 94-20835 Filed 8-23-94; 8:45 am] BILLING CODE 6450-01-P

[FE Docket No. 94-49-N G ]

Hermiston Generating Company, L.P., 
Long-Term Authorization To Import 
Natural Gas From Canada

AGENCY: O ffice of Fossil Energy, DOE. 
ACTION: Notice of order.
SUMMARY: The O ffice o f Fossil Energy of the Department of Energy gives notice that it has granted Hermiston Generating

Company, L.P . (Hermiston) authorization to import up to 44,700 M cf of Canadian natural gas per day for a period o f 15 years, to begin in late1996. Hermiston w ill consume the gas at a 474-megawatt combined-cycle cogeneration facility it plans to build near Hermiston, Oregon. The imports w ill be provided by CanStates Gas Marketing and Home O il Company Limited from reserves in the Provinces of Alberta and British Columbia.Hermiston’s order is available for inspection and copying in the O ffice of Fuels Programs Docket Room, 3F-056, Forrestal Building, 1000 Independence Avenue SW ., W ashington, DC 20585, (202) 586-9478. The docket room is open between the hours of 8 a.m . and 4:30 p.m ., Monday through Friday, except Federal holidays.Issued in Washington, DC, August 4,1994. 
Clifford P. Tom aszew ski,
Director, Office o f  Natural Gas, Office o f Fuels 
Programs, Office o f Fossil Energy.[FR Doc. 94-20832 Filed 8-23-94; 8:45 am] 
BILLING CODE 6450-01-P

[FE Docket No. 94-54-N G ]

Northern States Power Company 
(Minnesota); Order Granting Long- 
Term Authorization To Import Natural 
Gas From Canada

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of order.
SUMMARY: The O ffice of Fossil Energy of the Department of Energy gives notice that it has granted Northern States Power Company (Minnesota) authorization to import from Amoco Canada Petroleum Company Limited up to 16,000 M cf per day o f Canadian natural gas beginning November 1,1994, through October 31, 2004.This order is available for inspection and copying in the O ffice of Fuels Programs Docket Room, 3F-56, Forrestal Building, 1000 independence Avenue SW ., Washington, DC 20585, (202) 586- 478. The docket room is open between the hours of 8 a.m . and 4:30 p.m ., Monday through Friday, except Federal holidays.Issued in Washington, DC, August 12,
1994.
Clifford P. Tom aszew ski,

Director, Office o f  Natural Gas, Office o f Fuels 
Programs, Office o f Fossil Energy.[FR Doc. 94-20834 Filed 8-23-94; 8:45 am] 
BILLING CODE 6450-01-P

[FE Docket No 94-53-N G ]

Numac Energy (U.S.) Inc.; Order 
Granting Blanket Authorization To 
Import Natural Gas From Canada
AG EN CY: Office o f Fossil Energy, DOE. 
ACTION: Notice of a n  order.
SUMMARY: The O ffice o f Fossil Energy of the Department of Energy gives notice that it has issued an order granting Numac Energy (U.S.) Inc. authorization to import up to a maximum of 50 billion cubic feet of natural gas from Canada over a two-year term beginning on the date of first delivery.This order is available for inspection and copying in the O ffice of Fuels Programs Docket Room, 3F-56, Forrestal Building, 1000 Independence Avenue SW ., W ashington, DC 20585, (202) 586- 478. The docket room is open between the hours of 8 a.m . and 4:30 p.m ., Monday through Friday, except i  ederal holidays-Issued in Washington, DC, August 15,1994.
Clifford P. Tom aszew ski,
Director, Office o f  Natural Gas, Office o f  Fuels 
Programs, Office o f  Fossil Energy.[FR Doc. 94-20833 Filed 8-23-94; 8:45 am] 
BILUNG CODE 6450-01-P

ENVIRONMENTAL PROTECTION 
AGENCY
[FRL-5058-1]

Acid Rain Program: Draft Compiiance 
Plans and Public Comment Period
AG EN CY: Environmental Protection Agency (EPA).
ACTION: Notice of draft compliance plans and public comment period.
SUMMARY: The U .S . Environmental Protection Agency (EPA) is issuing for comment 5-year nitrogen oxides (N O x)' compliance plans for 69 units at 24 utility plants that amend previously- issued Phase I A cid Rain Permits in accordance with the Acid Rain Program regulations (40 CFR part 76). EPA is also proposing to modify a Phase I (SO2) Extension plan that amends previously- issued Phase I A cid Rain Permits for 7 units at 3 plants.
DATES: Comments on draft NOx compliance plans and the proposed permit m odifications must be received no later than 30 days after the publication date of this notice or the publication date of a sim ilar notice in local newspapers.
AD D RESSES: Administrative Records.The administrative record for draft NOx compliance plans and other proposed



43572 Fed eral R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticespermit m odifications, except information protected as confidential, may be viewed during normal operating hours at the following locations:For plants in Alabam a, Florida, Georgia, Kentucky, M ississippi, and Tennessee: EPA Region 4, 345 Courtland S t., N E, Atlanta, G A  30365. For plants in Utah and Wyoming: EPA Region 8,999 18th S t., Denver, CO 80202-2466.
Comments. Send comments, requests for public hearings, and requests to receive notice of future actions concerning a draft NO x compliance plan or other proposed permit m odifications to the following:For plants in Alabam a, Florida, Georgia, Kentucky, M ississippi, and Tennessee: EPA Region 4, A ir, Pesticides, and Toxics Management Division, Attn: Winston Sm ith, Director (address above).For plants in Utah and Wyoming: EPA Region 8, A ir, Radiation and Toxics Division, Attn: Patricia H ull, Director (address above).Submit all comments in duplicate and identify the NO x com pliance plan or permit to which the comments apply, the commenter’s name, address, and telephone number, and the commenter’s interest in the matter and affiliation, if  any, to the owners and operators of all units covered by the NO x compliance plan or the other proposed permit m odifications. A ll tim ely comments w ill be considered, except comments on aspects of the permit other than the NO x compliance plan or the other proposed permit m odifications and other comments not relevant to the NOx compliance plan or the other proposed permit modifications.
Hearings. To request a public hearing, state the issues proposed to be raised in the hearing. EPA may schedule a hearing if EPA finds that it w ill contribute to the decisionmaking process by clarifying significant issues affecting the NOx compliance plan or the other proposed permit modifications.

FOR FURTHER INFORMATION: For plants in Alabama, Florida, Georgia, Kentucky, M ississippi, and Tennessee: Scott Davis, (404) 347-5014.For plants in Utah and Wyoming:Mark Komp, (303) 293-0956. 
SUPPLEMENTARY INFORMATION: NO x Compliance Plans. EPA proposes to approve NOx compliance plans under which units w ill com ply with the applicable emission lim itations for NO x under 40 CFR 76.5 (referred to as “ standard emission lim it” ) or other indicated compliance options for NOx for the following:

Colbert in Alabama: Five averaging plans, one for each year, for units 1, 2,3, and 4; for each plan, the actual annual average emission rate for NOx for each unit shall not exceed the alternative contemporaneous annual emission lim itation of 0.47 Ibs/MMBtu, and actual annual heat input for each unit shall not be less than the annual heat input lim it of 6,800,000 MMBtu. The other units designated in the plans are Gallatin units 1, 2, 3, and 4 and Johnsonville units 1, 2, 3, 4, 5, 6, 7, 8,9, and 10. Standard emission lim itation of 0.50 lbs/MMBtu for unit 5; unit is not be required to meet the emission lim it until 1997 pursuant to 40 CFR 72.42. Approval of the plans for 1995 and 1996 is contingent upon approval of the modification (proposed below) to the Phase I Extension plan designating Gallatin units 1, 2, 3, and 4 as transfer units. The designated representative is Joseph W. Dickey.E C Gaston in Alabama: Five averaging plans, one for each year, for units 1, 2, 3, 4, and 5; for each plan, the actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.50 lbs/MMBtu for units 1, 2, 3, and 4, and 0.45 lbs/MMBtu for unit 5. The designated representative is T . Harold Jones.Crist in Florida: Standard emission lim itations of 0.50 lbs/MMBtu for units 6 and 7. Unit 7 is not required to meet the emission lim it until 1997 pursuant to 40 CFR 72.42. The designated representative is Earl B. Parsons, Jr.Bowen in Georgia: Five averaging plans for units 1BLR, 2BLR, 3BLR, and 4BLR. For 1995, the actual annual average emission rate for NO x shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/ M M Btu, and the actual annual heat input shall not be less than the annual heat input lim its of 39,759,000 MMBtu for unit 1BLR, 40,517,000 MMBtu for unit 2BLR, 51,842,000 MMBtu for unit 3BLR, and 56,342,000 MMBtu for unit 4BLR. The other units designated in this plan are Hammond units 1, 2, and 3, Jack McDonough units MB1 and MB2, Wansley units 1 and 2, and Yates units Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. For 1996, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itations of 0.44 lbs/MMBtu for units 1BLR and 2BLR and 0.43 lbs/MMBtu for units 3BLR and 4BLR, and the actual annual heat input shall not be less than the annual heat input lim its of41.364.000 MMBtu for unit 1BLR,39.602.000 MMBtu for unit 2BLR^59.069.000 MMBtu for unit 3BLR, and

50.085.000 MMBtu for unit 4BLR. The other units designated in this plan are Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, Wansley units 1 and 2, and Yates units Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. For 1997, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/MMBtu for units 1BLR and 2BLR and 0.43 lbs/MMBtu for units 3BLR and 4BLR, and the actual annual heat input shall not be less than the annual heat input lim its of38.963.000 MMBtu for unit 1BLR,41.793.000 MMBtu for unit 2BLR,55.950.000 MMBtu for unit 3BLR, and54.806.000 MMBtu for unit 4BLR. The other units designated in this plan are Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, Wansley units 1 and 2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. For 1998, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.43 lbs/MMBtu, and actual annual heat input units shall not be less than the annual heat input limits of 41,147,000 MMBtu for unit 1BLR,42.046.000 MMBtu for unit 2BLR,52.158.000 MMBtu for unit 3BLR, and53.975.000 MMBtu for unit 4BLR. The other units designated in this plan are Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, Wansley units 1 and 2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR,Y6BR, and Y7BR. For 1999, each unit’s actual annual average emission rate for N Ox shall not exceed the alternative contemporaneous annual emission lim itation of 0.43 lbs/MMBtu, and the actual annual heat input shall not be less than the annual heat input lim its of41.669.000 MMBtu for unit 1BLR,39.597.000 MMBtu for unit 2BLR,56.227.000 MMBtu for unit 3BLR, and51.592.000 MMBtu for unit 4BLR. The other units designated in this plan are Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, Wansley units 1 and 2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR,Y6BR, and Y7BR. The designated representative is R. H. Haubein, Jr.Hammond in Georgia: Five averaging plans for units 1, 2, 3, and 4. Unit 4 is not required to meet an emission lim it until 1996 pursuant to 40 CFR 76.6. For 1995, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.80 lbs/MMBtu, and actual annual heat input shall not be greater than the annual heat input
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1.473.000 MMBtu for unit 2, and
4.175.000 MMBtu for unit 3. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Jack McDonough units M B l and MB2, Wansley units 1 and 2, and Yates units Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. For 1996, each unit’s actual annual average emission rate for NO x shall not exceed the alternative contemporaneous annual emission limitations of 0.80 lbs/MMBtu for units1.2, and 3 and 0.50 lbs/MMBtu for unit 4, and the actual annual heat input shall not be greater than the annual heat input limits of 3,135,000 MMBtu for unit 1, 2,622,000 MMBtu for unit 2, and4.280.000 MMBtu for unit 3. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Jack McDonough units M B l and M B2, Wansley units 1 and 2, and Yates units Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. For 1997, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission limitations of 0.80 lbs/MMBtu for units1.2, and 3 and 0.50 lbs/MMBtu for unit 4, and actual annual heat input shall not be greater than the annual heat input limits of 2,692,000 MMBtu for unit 1,2.340.000 MMBtu for unit 2, and4.320.000 MMBtu for unit 3. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Jack McDonough units M B l and MB2, Wansley units 1 and 2, and Yates units YlBR, Y2BR, Y3BR, Y4BR, Y5BR,Y6BR, and Y7BR. For 1998, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission limitation of 0.80 lbs/MMBtu for units1.2, and 3 and 0.50 lbs/MMBtu for unit 4, and actual annual heat input shall not be greater than the annual heat input limits of 3,126,000 MMBtu for unit 1,2.927.000 MMBtu for unit 2, and4.642.000 MMBtu for unit 3. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Jack McDonough units M B l and MB2,Wansley units 1 and 2, and Yates units YlBR, Y2BR, Y3BR, Y4BR, Y5BR,Y6BR, and Y7BR. For 1999, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission limitations oFp. 80 lbs/MMBtu for units 1» 2, and 3 aim 0.50 lbs/MMBtu for unit 4, and actual annual heat input shall not be greater than the annual heat input limits of-4,132,000 MMBtu for unit 1,3.585.000 MMBtu for unit 2, and4.603.000 MMBtu for unit 3. The other units designated in this plan are Bowen

units 1BLR, 2BLR, 3BLR and 4BLR, Jack McDonough units M B l and MB2, Wansley units 1 and 2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR,Y6BR, and Y7BR. The designated representative is R. H . Haubein, Jr.Jack McDonough in Georgia: Five averaging plans for units M B l and MB2. For 1995, each unit’s actual annual average emission rate for N O x shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/ M M Btu, and actual annual heat input shall not be less than the annual heat input lim its of 12,263,000 MMBtu for unit M B l and 12,239,000 MMBtu for unit MB2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1 ,2 , and 3, Wansley units 1 and 2, and Yates units Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. For 1996, each unit’s actual annual average emission rate for N O x shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/MMBtu, and actual annual heat input shall not be less than the annual heat input lim its of13.137.000 MMBtu for unit M B l and12.755.000 MMBtu for unit MB2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4 W ansley units 1 and 2, and Yates units Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. For 1997, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.43 lbs/MMBtu, and actual annual heat input shall not be less than the annual heat input lim its of12.397.000 MMBtu for unit M B l and12.988.000 MMBtu for unit MB2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Wansley units 1 and 2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR,Y6BR, and Y7BR. For 1998, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.43 lbs/MMBtu, and actual annual heat input shall not be less than the annual heat input lim its of13.388.000 MMBtu for unit M B l and13.418.000 MMBtu for unit MB2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, W ansley units 1 and 2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR,Y6BR, and Y7BR; For 1999, each unit’s actual annual average emission rate for N Ox shall not exceed the alternative contemporaneous annual emission lim itation of 0.42 lbs/MMBtu, and

actual annual heat input shall not be less than the annual heat input lim its of13.861.000 MMBtu for unit M B l and13.777.000 MMBtu for unit MB2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Wansley units 1 and 2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR,Y6BR, and Y7BR. The designated representative is R .H . Haubein, Jr.W ansley in Georgia: Five averaging j plans for units 1 and 2. For 1995, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/MMBtu, and actual annual heat input shall not be less than the annual heat input lim its of 41,413,000 MMBtu for unit 1 and41.707.000 MMBtu for unit 2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, and 3, Jack McDonough units M B l and MB2, and Yates units Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. For 1996, each unit’s actual annual average emission rate for N Ox shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/MMBtu, and actual annual heat input shall not be less than the annual heat input lim its of41.447.000 MMBtu for unit 1 and42.712.000 MMBtu for unit 2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, and f Yates units Y2BR, Y3BR, Y4BR, Y5BR, | Y6BR, and Y7BR. For 1997, each unit’s actual annual average emission rate for ] N Ox shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/MMBtu, and actual annual heat input shall not beless than the annual heat input lim its of46.236.000 MMBtu for unit 1 and46.533.000 MMBtu for unit 2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, - Y5BR, Y6BR, and Y7BR, For 1998, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/MMBtu, and actual annual heat input shall not be less than the annual heat input limits of 42,146,000 MMBtu for unit 1 and48.015.000 MMBtu for unit 2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR,



4 35 74 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesY5BR, Y6BR, and Y.7BR. For 1999, each unit’s actual annual average emission rate for NO x shall not exceed the alternative contemporaneous annual emission lim itation of 0.44 lbs/MMBtu, and actual annual heat input shall not be less than the annual heat input lim its of 45,099,000 M M Btu for unit 1 and43.718.000 MMBtu for unit 2. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, and Yates units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. The designated representative is R .H . Haubein, Jr.Yates in Georgia: Five averaging plans for units Y lB R , Y2BR, Y3BR, Y4BR, Y5BR, Y6BR, and Y7BR. Unit Y lB R  is not required to meet an emission lim it until 1997 pursuant to 40 CFR 72.42.For 1995, each unit’s actual annual average emission rate for NO x shall not exceed the alternative contemporaneous annual emission lim itations of 0.63 lbs/ MMBtu for units Y2BR and Y3BR and0.44 lbs/MMBTU for units Y4BR, Y5BR, Y6BR, and Y7BR, and actual annual heat input shall not be greater than the annual heat input lim its of 1,589,000 MMBtu for unit Y2BR and 1,138,000 MMBtu for unit Y3BR, and shall not be less than the annual heat input lim its of1.727.000 MMBtu for unit Y4BR,1.880.000 for unit Y5BR, 6,996,000 MMBtu for unit Y6BR, and 5,326,000 MMBtu for unit Y7BR. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR,Hammond units 1, 2, and 3, Jack McDonough units M B l and MB2, and Wansley units 1 and 2. For 1996, each unit’s actual annual average emission rate for NO x shall not exceed the alternative contemporaneous annual emission lim itations of 0.63 lbs/MMBtu for units Y2BR and Y3BR and 0.44 lbs/ MMBTU for units Y4BR, Y5BR, Y6BR, and Y7BR, and actual annual heat input shall not be greater than the annual heat input lim its of 2,369,000 MMBtu for unit Y2BR and 2,331,000 MMBtu for unit Y3BR, and shall not be less than the annual heat input lim its of3.418.000 MMBtu for unit Y4BR,2.948.000 for unit Y5BR, 9,338,000 MMBtu for unit Y6BR, and 8,819,000 MMBtu for unit Y7BR. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR,Hammond units 1, 2 ,3 , and 4, Jack McDonough units M B l and MB2, and Wansley units 1 and 2. For 1997, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itations of 0.63 lbs/MMBtu for units Y lB R , Y2BR, and Y3BR, and

0.44 Ibs/MMBTU for units Y4BR, Y5BR, Y6BR, and Y7BR, and actual annual heat input shall not be greater than the annual heat input lim its of 3,487,000 for unit Y lB R , 2,380,000 MMBtu for unit Y2BR and 2,398,000 MMBtu for unit Y3BR, and shall not be less than the annual heat input lim its of 3,176,000 MMBtu for unit Y4BR, 2,970,000 for unit Y5BR, 10,249,000 MMBtu for unit Y6BR, and 9,947,000 MMBtu for unit Y7BR. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and M B2, and Wansley units 1 and 2. For 1998, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itations of 0.63 lbs/MMBtu for units Y lB R , Y2BR, and Y3BR and0.44 lbs/MMBTU for units Y4BR and Y5BR, and 0.43 lbs/MMBtu for units Y6BR, and Y7BR, and actual annual heat input shall not be greater than the annual heat input lim its of 4,270,000 for unit Y lB R , 3,136,000 MMBtu for unit Y2BR, and 3,311,000 MMBtu for unit Y3BR, and shall not be less than the annual heat input lim its of 3,717,000 MMBtu for unit Y4BR, 3,904,000 for unit Y5BR, 11,481,000 MMBtu for unit Y6BR, and 10,651,000 MMBtu for unit Y7BR. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, and Wansley units 1 and 2. For 1999, each unit’s actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itations of 0.63 lbs/MMBtu for units Y lB R , Y2BR, and Y3BR, and 0.43 lbs/MMBTU for units Y4BR, Y5BR, and Y7BR, and 0.42 lbs/MMBtu for unit Y6BR, and actual annual heat input shall not be greater than the annual heat input lim its of 4,210,000 for unit Y lB R ,3.881.000 MMBtu for unit Y2BR and3.956.000 MMBtu for unit Y3BR, and shall not be less than the annual heat input lim its of 6,011,000 MMBtu for unit Y4BR, 4,537,000 for unit Y5BR,13.702.000 MMBtu for unit Y6BR, and12.475.000 MMBtu for unit Y7BR. The other units designated in this plan are Bowen units 1BLR, 2BLR, 3BLR and 4BLR, Hammond units 1, 2, 3, and 4, Jack McDonough units M B l and MB2, and Wansley units 1 and 2. The designated representative is R.H. Haubein, Jr.Coleman in Kentucky: Standard emission lim itation of 0.50 lbs/MMBtu for units C l , C2, and C3. The designated representative is Gregory F. Black.Cooper in Kentucky: Averaging plan for 1995-1999 for units 1 and 2; for each year, the actual annual average emission

rates for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.50 lbs/MMBtu for units 1 and 2. The designated representative is Robert E. Hughes, Jr.E.W . Brown in Kentucky: Standard emission lim itations o f 0.50 lbs/MMBtu for unit 1 and 0.45 lbs/MMBtu for units 2 and 3. The designated representative is James W. Tipton.East Bend in Kentucky: Averaging plan for 1995 for unit 2; the actual annual average emission rate for NOx shall not exceed the alternative contemporaneous annual emission lim itation of 0.39 lbs/MMBtu, and actual annual heat input shall not be less than the annual heat input lim it of23,500,000 M M Btu. The other units designated in the plan are M iami Fort unit 6 and Walter C . Beckjord units 5 and 6. For 1996-1999, standard emission lim itation of 0.50 lbs/MMBtu. The designated representative is Gregory C . Ficke.Elmer Smith in Kentucky: Standard emission lim itation o f 0.45 lbs/MMBtu for unit 2. The designated representative is Robert M . Carper.Ghent in Kentucky: Standard emission lim itation of 0.45 lbs/MMBtu for unit 1. The designated representative is James W. Tipton.Green River in Kentucky: Standard emission lim itation o f 0.50 lbs/MMBtu for unit 5. The designated representative is James W. Tipton.H .L . Spurlock in Kentucky: Standard emission lim itation of 0.50 lbs/MMBtu for unit 1. The designated representative is Robert E. Hughes.HMP & L Station 2 in Kentucky: Standard emission lim itation of 0.50 lbs/MMBtu for units H I and H2. The designated representative is Gregory F. Black.R.D. Green in Kentucky: Standard emission lim itation of 0.50 lbs/MMBtu for units G l and G2. The designated representative is Gregory F. Black.Jack Watson in M ississippi: Standard emission lim itation of 0.50 lbs/MMBtu for units 4 and 5. The designated representative is Robert G . Dawson.Gallatin in Tennessee: Five averaging plans, one for each year, for units 1, 2,3, and 4; for each plan, the actual annual average emission rate for NOx for each unit shall not exceed the alternative contemporaneous annual emission lim itation of 0.43 lbs/MMBtu, and actual annual heat inpubahall not be less than the annual heat input lim it of 10,200,000 MMBtu for units 1 and 2, and 10,800,000 MMBtu for units 3 and4. The other units designated in the plans are Colbert units 1, 2, 3, and 4, and Johnsonville units 1, 2, 3 ,4 , 5 ,6 ,7 ,8 ,9 , and 10. Approval of the plans



Federal R egister / V o l, 59, N o, 163 / W ednesday, A ugust 24, 1994 / N otices 43575for 1995 and 1996 is contingent upon approval of the m odification (proposed below) to the Phase I Extension plan designating units 1, 2, 3, and 4 as transfer units. The designated representative is Joseph W. Dickey.Johnsonville in Tennessee: Five averaging plans, one for each year, for units 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10; for each plan, the actual annual average emission rate for NOx for each unit shall not exceed the alternative contemporaneous annual emission limitation of 0.51 lbs/MMBtu, and actual annual heat input shall not be greater than the annual heat input lim it of 4,000,000 MMBtu for units 1, 2, 3, and 4, 3,100,000 MMBtu for units 5 and 6, and 5,500,000 for units 7, 8, 9, and10. The other units designated in the plans are Colbert units 1, 2, 3, and 4, and Gallatin units 1, 2, 3, and 4. Approval of the plans for 1995 and 1996 is contingent upon approval of the modification (proposed below) to the Phase I Extension plan designating Gallatin units 1, 2, 3, and 4 as transfer units. The designated representative is Joseph W. Dickey.Gadsby in Utah: Standard emission limitation of 0.45 lbs/MMBtu for unit 3. The designated representative is Jene L. Robinson.Jim Bridger in Wyoming: Standard emission lim itation of 0.45 lbs/MMBtu for units BW71, BW72, and BW73. The designated representative is Jene L. Robinson.Wyodak in Wyoming: Standard emission lim itation of 0.50 lbs/MMBtu for unit BW91. The designated representative is Jene L. Robinson.
Permit M odificationsEPA proposes to amend previously- issued Phase I permits as follows:Paradise in Kentucky: Phase I Extension plan designating unit 3 as a transfer unit is modified to request 40 additional allowances for 1995 and 1996.Cumberland in Tennessee: Phase I Extension plan designating units 1 and 2 as control units is modified to change the allowance requests for five transfer units designated in the plan (Paradise unit 3 and Gallatin units 1, 2, 3, and 4) for 1995 and 1996; this does not change the total allocation of allowances.Gallatin in Tennessee: Phase I Extension plan designating units 1, 2, 3, and 4 as transfer units is m odified to request 10 fewer allowances per unit for 1995 and 1996; the previous extension, until January 1,1997, of the deadline for compliance with applicable emission limitations for NOx is withdrawn for these units.

Dated: August 17,1994.
Brian J . M cLean ,
Director, A cid  Rain Division, Office o f  
Atmospheric Programs, Office o f A ir and 
Radiation.[FR Doc. 94-20809 Filed 8-23-94; 8:45 am] 
BILLING CODE 6560-50-P

[FRL-5055-3]

Environmental Statistics 
Subcommittee of the National Advisory 
Council for Policy and Technology 
Public Meeting

AGENCY: Environmental Protection Agency (EPA).
ACTION: Notice of public meeting.
SUMMARY: Pursuant to the Federal Advisory Committee A ct, Public Law 92-463, notice is hereby given that the Environmental Statistics Subcommittee (of the Environmental Information and Assessment Committee) of the National Advisory Council on Environmental Policy and Technology (NACEPT) w ill hold a one and one-half day meeting of the full Subcommittee.The Environmental Statistics Subcommittee was formed to provide key recommendations and strategic advice on the statistical products and activities necessary to enhance the Agency’s knowledge about environmental statistics and trends, and to explore information gaps from the perspective of the iisers/producers of these data products. The meeting is being held to discuss and offer critical advice on four of the products the Environmental Statistics and Information Division has been developing and to provide input and advise on the strategic plans of the Division.Scheduling constraints preclude oral comments from the public during the meeting. Written comments can be submitted by m ail, and w ill be transmitted to Committee members for consideration.

DATES: The public meetings w ill be held on September 21,1994 from 9:00 a.m. to 5:00 p.m . and September 22,1994 from 9:00 a.m . to 1:00 p.m . The meetings w ill be held at the H all of States, 444 North Capitol Street N W ., Rooms 283-285, Washington, DC 20011. The hall telephone number is (202) 624- 5490. This meeting is open to the * public. Due to lim ited space, seating at the meeting w ill be on a first-come basis.
ADDRESSES: Written comments should be sent to: James Morant, Environmental Statistics and Information Division, U .S , Environmental Protection Agency, M ail

Code 2163, 401 M  Street SW ., W ashington, DC 20460.
FOR FURTHER INFORMATION CONTACT: James Morant, Designated Federal O fficial, Direct Line (202) 260-2266, General Line (202) 260-2680, Fax (202) 260-4968.Dated: August 16,1994.
Chapm an G leason,
Acting Designated Federal Official.[FR Doc. 94-20806 Filed 8-23-94; 8:45 am]
BILLING CODE 6560-50-M

[FRL-5057-5]

Governmental Advisory Committee to 
the U.S. Government Representative to 
the North American Commission on 
Environmental Cooperation

AGENCY: Environmental Protection Agency (EPA).
ACTION: Notice.
SUMMARY: Pursuant to the Federal Advisory Committee Act (P.L. 92-463), the U .S . Environmental Protection Agency (EPA) gives notice of the first meeting of the Governmental Advisory Committee (NAC) to the U .S .Government Representative to the North American Commission on Environmental Cooperation (CEC).The Committee is established within the U .S . Environmental Protection Agency (EPA) to advise the Administrator of the EPA in the Administrator’s capacity as the U .S . Representative to the North American Commission on Environmental Cooperation. The Committee is authorized under Article 17 of the North American Agreement on Environmental Cooperation, North America Free Trade Implementation A ct, P.L. 103-182 and is directed by Executive Order 12915, entitled “ Federal Implementation of the North American Agreement on Environmental Cooperation” . The Committee is responsible for providing advice to the United States Representative on implementation and further elaboration of the Agreement.The Committee consists of a group of 12 independent representatives drawn from among state and local government agencies and tribal governments.

DATES: The Committee w ill meet on September 13,1994. The meeting w ill I start at 8:30 a.m . and end at 4:30 p.m . j 
ADDRESSES: DuPont Plaza Hotel, 1500 ]New Hampshire Avenue, Washington, iDC. The meeting is open to the public, | with lim ited seating on a first-come, first-served basis.
FOR FURTHER INFORMATION CONTACT:Mr. Robert Hardaker, Designated



4 35 76 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesFederal O fficial,. U .S . EPA, O ffice o f ^Cooperative Environmental Management, telephone 202-260-2477.Dated: August 10,1994.
Robert Hardaker,
Designated Federal Official, Governmental 
Advisory' Committee.[FR Doc. 94-20800 Filed 8-23-94; 8:45 am] 
BILLING CODE 6860-63-M

[FRL-5Q56-3]

National Advisory Committee to the 
U.S. Government Representative to the 
North American Commission on 
Environmental Cooperation

AGENCY: Environmental Protection Agency (EPA).
ACTION: Notice.
SUMMARY: Pursuant to the Federal Advisory Committee Act (P.L. 92—463), the U .S . Environmental Protection Agency (EPA) gives notice of the first meeting of the National Advisory Committee (NAC) to the U .S . Government Representative to the North American Commission on Environmental Cooperation (CEC).The Committee is established within the U .S . Environmental Protection Agency (EPA) to advise the Administrator o f the EPA in the Administrator’s capacity as the U .S . Representative to the North American Commission on Environmental Cooperation. The Committee is authorized under Article 17 of the North American Agreement on Environmental Cooperation, North America Freé Trade Implementation A ct, P .L . 103-182 and is directed by Executive Order 12915, entitled "Federal Implementation o f the North American Agreement on Environmental Cooperation” . The Committee is responsible for prodding advice to the United States Representative on implementation and further elaboration of the Agreement.The Committee consists of a group of 15 independent repicasentatives drawn from among environmental groups, business and industry, public policy organizations, and educational institutions.
DATES: The Committee w ill meet on September 1 3 ,1994. The meeting w ill start at 8:30  a.m . and end at 4:39 p.m . 
ADDRESSES: Dupont Plaza Hotel, 1500  New Hampshire Avenue, NW „ Washington, DC. The meeting is open to the public, with lim ited seating on a first-come, first-served basis.
FOR FURTHER INFORMATION CONTACT:M s. Lena Nirk, Designated Federal O fficial, U .S . EPA, O ffice of Cooperative

Environmental Management, telephone 202-260-8169. -Dated: August 10,1994.
Lena N irk,
Designated Federal Official, National 
A  dvisory Committee.(FR Doc. 94-20801 Filed 8-23-94; 8:45 ami 
BILLING CODE 6560-50-M

[OPP-30304B; FRL-4772-31

Certain Companies; Approval of 
Pesticide Product Registrations

AGENCY: Environmental Protection Agency (EPA).
ACTION: Notice.
SUMMARY: This notice announces Agency approval o f applications to register the pesticide products Checkmate CM  Technical Pheromone, Checkmate CM , and Bedoukian CM Technical Pheromone, containing an active ingredient not included in any previously registered products pursuant to the provisions of section 3(c)(5) o f the Federal Insecticide, Fungicide, and Rodenticide Act (FÍFRA), as amended. 
FOR FURTHER INFORMATION CONTACT: By mail: Phillip O . Hutton, Product Manager (PM) 18, Registration Division (7505C), O ffice of Pesticide Programs, 401 M St., SW ., W ashington, DC 20460. Office location and telephone number: Rm. 213, CM  #2, Environmental Protection Agency, 1921 Jefferson Davis Hwy, Arlington, V A  22202, (703-305- 7690).
SUPPLEMENTARY INFORMATION: EPA issued a notice, published in the Federal Register of A pril 18,1990 (55 FR 14469), which announced that Gonsep Membranes, In c.,fnow  known as Consep Inc.) 213 Southwest Colum bia, Bend, OR 97708, had submitted applications to register the pesticide products Checkmate CM  Technical Pheromone and Checkmate CM  (EPA File Symbols 5633S-U and 56336—L), containing the active ingredient [E,E)-8,10-dodecadi en-l-ol at 92 percent respectively, an active ingredient not included in any previously registered products.EPA also received an application from Bedoukian Research In c., 21 Finance Drive, Danbury, CN  06810-4192, to register the pesticide product Bedoukian CM  Technical Pheromone (File Symbol 52991-E) an insecticide, containing the active ingredient (EJfi)-S,10-dodecadien- l-o l at 96.32 percent. However, since the notice of receipt of application was not published in the Federal Register for this product, interested parties may submit written comments within 30

days from the date of publication of this notice for this product.On February 24,1994, EPA approved three new products (one end-use and two technicals) as follows:1. Checkmate CM  (EPA Registration Number 56336-5) for control of codling moths on apples, nectarines, peaches, pears, plum s, primes, quince, and walnuts.2. Checkmate CM  Technical Pheromone (EPA Registration Number 56336-4) for use in formulating end-use products to control codling moths.3. Bedoukian CM  Technical Pheromone (EPA Registration Number 52991—2) for formulation use only.The Agency has considered all required data on risks associated with the proposed use o f [EJEf-8,10- dodecadien-l-ol, and information on social, economic, and environmental benefits to be derived from use. Specifically, the Agency has considered the nature of the chem ical and its pattern of use, application methods and fates, and level and extent o f potential exposure. Based on these reviews, the Agency was able to make basic health safety determinations which show that use of (EJS)-8,10-dodecadien-l-ol when used in accordance With widespread and commonly recognized practice, w ill not generally cause unreasonable adverse effects to the environment.More detailed information on these registrations is contained in a Chemical Fact Sheet on (EJS)-8,10-dodecadien-l- oLA  copy of this fact sheet, which provides a summary description of the chem ical, use patterns and formulations, science findings, and the Agency’s regulatory position and rationale, may be obtained from the National Technical Information Service (NTIS), 5285 Port Royal Road, Springfield, V A  22161.In accordance with section 3(c)(2) of FIFRA, a copy of the approved label and the list of data references used to support registration are available for public inspection in the office of the Product Manager. The data and other scientific information used to supporf registration, except for material specifically protected by section 10 of FIF R A are available for public inspection in the Public Response and Program Resources Branch, Field Operations Division (75Q6C), Office of Pesticide Programs, Environmental Protection Agency, Rm. 1132, CM  #2, Arlington, VA  22202 (703-305-5805). Requests for data must be made in accordance with the provisions of the Freedom of Information Act and must be addressed to the Freedom of Information Office (A-101), 401 M  St.,



Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43577SW., Washington, DC 20460. Such requests should: (1) Identify the product name and registration number and (2) specify the data or information desired.Authority: 7 U .S .C . 136.List of SubjectsEnvironmental protection, Pesticides and pests, Product registration.Dated: August 9,1994.
Lois Rossi,
Acting Director, Registration Division, Office 
of Pesticide Programs.[FR Doc. 94-20328 Filed 8-23-94; 8:45 am] 
BILUNG CODE 6560-50-F

[OPP-30370; FR L-4903-1]

Certain Companies; Applications to 
Register Pesticide ProductsAGENCY: Environmental Protection Agency (EPA).
ACTION: Notice.
SUMMARY: This notice announces receipt of applications to register pesticide products containing active ingredients not included in any currently registered products pursuant to the provisions of section 3(c)(4) of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), as amended.
DATES: Written comments must be submitted by September 23,1994. 
ADDRESSES: By m ail, submit written comments identified by the document control number [OPP-30370] and the registration/file number, attention Product Manager (PM) 18, to: Public Response and Program Resources Branch, Field Operations Divisions (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M St., SW ., Washington, DC 20460. In person, bring comments to: Environmental Protection Agency, Rm. 1132, CM #2,1921 Jefferson Davis Hw y., Arlington, V A .Information submitted as a comment concerning this notice may be claimed confidential by marking any part or all of that information as “ Confidential Business Information” (CBI).Information so marked w ill not be disclosed except in accordance with procedures set forth in 40 CFR part 2.A copy of the comment that does not contain CBI must be submitted for inclusion in the public record. Information not marked confidential may be disclosed publicly by EPA without prior notice. A ll written comments w ill be available for public inspection in Rm. 1132 at the address given above, from 8 a.m . to 4 p.m .,

Monday through Friday, excluding holidays.
FOR FURTHER INFORMATION CONTACT: PM 18, Phil Hutton, Rm. 213, CM  #2, (703- 305-7690).
SUPPLEMENTARY INFORMATION: EPA received applications as follows to register pesticide products containing active ingredients not included in any currently registered products pursuant to the provisions of section 3(c)(4) of FIFRA. Notice of receipt of these applications does not im ply a decision by the Agency on the applications.Products Containing Active Ingredients Not Included In Any Currently Registered Products1. File Symbol: 55638-ET. Applicant: Ecogen Incorporated, 2005 Cabot Boulevard West, Langhome, PA 19042- 1810. Product name: Raven O F. Insecticide. Active ingredient: Bacillus 
thuringiensis subspecies kurstaki strain EG7673, coleopteran active toxin at 8 percent and lepidopteran active toxin at 2 percent. Proposed classification/Use: None. For the control of the Colorado potato beetle on potatoes, tomatoes, and eggplants. (PM 18)2. File Symbol: 55638—EA. Applicant: Ecogen Incorporated, 2005 Cabot Boulevard West, Langhome, PA 19042- 1810. Product name: Raven Technical Powder. Insecticide. Active ingredient: 
Bacillus thuringiensis subspecies 
kurstaki strain EG7673, coleopteran active toxin at 40 percent and lepidopteran active toxin at 10 percent. Proposed classification/Use: None. For manufacture of bioinsecticide end-use products; for application on potatoes, tomatoes, and eggplants. (PM 18)

Bacillus thuringiensis subspecies 
kurstaki strain EG7673, the active* ingredient in file symbols 55638-ET and 55638-EA, constitutes the first application for a FIFRA section 3 registration of a viable microbial pesticide that has been developed via recombinant DNA technology.3. File Symbol: 68186—R. Applicant: IJO Products, In c., P .O . B&c 778, El Centro, CA  92244. Product name: Detur. Insecticide. Active ingredient: Jojoba oil at 97.5 percent. Proposed classification/ Use: None. For use on all raw agricultural commodities. (PM 18)4. File Symbol: 45729-E. Applicant: Safe and Sure Pesticide Products Company, P .O . Box 5547, Sarasota, FL 34277. Product name: De-Flea Shampoo Concentrate. Insecticide. Active ingredients: Docusate sodium sulfosuccinate at 12 percent and undecylenic acid at 2 percent. Proposed classification/Use: None. For flea control on dog, cats, puppies, and kittens. (PM 18)

Notice of approval or denial of an application to register a pesticide product w ill be announced in the Federal Register. The procedure for requesting data w ill be given in the Federal Register if  an application is approved.Comments received within the specified time period w ill be considered before a final decision is made; comments received after the time specified w ill be considered only to the extent possible without delaying processing of the application.Written comments filed pursuant to this notice, w ill available in the Public Response and Program Resources Branch, Field Operation Division office at the address provided from 8 a.m . to 4 p.m ., Monday through Friday, except legal holidays. It is suggested that persons interested in reviewing the application file , telephone the FOD office (703—305—5805), to ensure that the file is available on the date of -intended visit.Authority: 7 U .S .C . 136.List o f SubjectsEnvironmental protection, Pesticides and pests, Product registration.Dated: August 10,1994.Lois Rossi,
Acting Director, Registration Division, Office 
o f Pesticide Programs.[FR Doc. 94-20438 Filed 8-23-94; 8:45 am] 
BILLING CODE 6560-60-F

[O PP-180948; FRL-4904-^t]

Emergency Exemptions

AGENCY: Environmental Protection Agency (EPA).
ACTION: Notice.
SUMMARY: EPA has granted specific exemptions for the control of various pests to 18 States and to United States Department of Agriculture. Six crisis exemptions were initiated by various States. These exemptions, issued during the months of April and May 1994, are subject to application and timing restrictions and reporting requirements designed to protect the environment to the maximum extent possible. EPA has denied five specific exemption requests. Information on these restrictions is available from the contact persons in EPA listed below.
DATES: See each specific and crisis exemption for its effective date.
FOR FURTHER INFORMATION CONTACT: See each emergency exemption for the name of the contact person. The following



43578 Federal R egister / V o i. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesinformation applies to all contact persons: By mail: Registration Division (7505W), Office of Pesticide Programs, Environmental Protection Agency, 401 M S t., SW ., Washington, DC 20460. O ffice location and telephone number: 6th Floor, CS #1, 2800 Jefferson Davis Highway, Arlington, V A , (703-308- 8417).
SUPPLEMENTARY INFORMATION: EPA has granted specific exemptions to the:1. Arizona Department of Agriculture for the use of im idacloprid on melons to control the sweet potato whitefly; April15,1994, to April 14,1995. A  notice of receipt published in the Federal Register of April 6,1994 (59 FR 16205); the time available for a decision required that the comment period be shortened. No comments Were received in response to this notice. EPA determined that the situation is an emergency. This is a recently introduced strain of the sweet potato whitefly which is a relatively new pest to melons and is not adequately controlled with registered materials. Damage from this pest can lead to severe yield and economic losses. (Andrea Beard)2. California Environmental Protection Agency, Department of Pesticide Regulation, for the use of triadimefon on artichokes to control powdery mildew; April 8,1994, to December 31,1994. (Susan Stanton)3. California Environmental Protection Agency, Department of Pesticide Regulation, for the use of avermectin on celery to control the serpentine leafminer; April 8,1994, to April 7,1995. (Larry Fried)4. California Environmental Protection Agency, Department of Pesticide Regulation, for the use of triadimefon on peppers to control powdery mildew; May 4,1994, to November 1,1994. (Larry Fried)5. California Department of Pesticide Regulation for the use of cyfluthrin on oranges to control citrus thrips; May 12, 1994, to June 30,1994. California had initiated a crisis exemption for this use. (Larry Fried)6. California Environmental Protection Agency, Department of Pesticide Regulation, for the use of avermectin on pears to control two- spotted spider mites, European red mites, and pear psylla; May 5,1994, to September 15,1994. California had initiated a crisis exemption for this use. (Larry Fried)7. Colorado Department of Agriculture for the use of sethoxydim on canola to control volunteer grains and grasses; April 19,1994, to July 15,1994. (Susan Stanton)

8. Colorado Department of Agriculture for the use of propazine on sorghum to control pigweed; May 20,1994, to August 1,1994. A notice of receipt published in the Federal Register of April 15,1994 (59 FR 18119). The situation was determined to be urgent and nonroutine. Since the registrant voluntarily canceled the use of propazine on sorghum due to reregistration requirements, growers were left without adequate control for pigweed. The registered alternatives do not provide adequate control, or may cause crop injury, especially through carryover to sensitive rotational crops. Significant economic loss is expected without the use of propazine. Since the voluntary cancellation of propazine, another company has agreed to support registration of this use and is currently working to fu lfill the necessary data requirements. (Andrea Beard)9. Connecticut Department of Environmental Protection for the use of avermectin on pears to control pear psylla and mites; May 5,1994, to September 30,1994. (Larry Fried)10. Idaho Department of Agriculture for the use of avermectin on pears to control pear psylla and spider mites;May 5,1994, to September 1,1994.(Larry Fried)11. Indiana State O ffice of the Chemist and Seed Commissioner for the use of sethoxydim on mint to control grasses; April 20,1994, to November 1, 1994. (Susan Stanton)12. M ichigan Department of Agriculture for the use of avermectin on pears to control pear psylla and pear rust mites; May 5,1994, to September30.1994. (Larry Fried)13. Montana Department of Agriculture for the use of sethoxydim on canola to control volunteer grains and grasses; April 19,1994, to July 15,1994. (Susan Stanton)14. New York Department of Environmental Conservation for the use of vinclozolin on snap beans to control gray and white molds; May 27,1994, to September 30, f*994. (Libby Pemberton)15. New York Department of Environmental Conservation for the use of chlorothalonil on blueberries to control anthracnose; May 4,1994, to July 31,1994. (Susan Stanton)16. New York Department of Environmental Conservation for the use of avermectin on pears to control pear psylla; May 5,1994 to, September 30, 1994. (Larry Fried)17. New Jersey Department of Environmental Protection and Energy for the use of chlorothalonil on blueberries to control anthracnose; May4.1994, to December 31,1994. (Susan Stanton)

18. North Dakota Department of Agriculture for the use of sethoxydim on crambe to control volunteer grains;April 26,1994, to July 31,1994. (Susan Stanton)19. North Dakota Department of Agriculture for the use of sethoxydim on canola to control volunteer grains and grasses^ April 19,1994, to July 31,1994. (Susan Stanton)20. Ohio Department of Agriculture for the use of avermectin on pears to control pear psylla; May 5,1994, to September 30,1994. (Larry Fried)21. Oklahoma Department of Agriculture for the use of propazine on sorghum to control pigweed; May 20, 1994, to August 1,1994. A  notice of receipt published in the Federal Register of February 9,1994 (59 FR 6022); no comments were received. The situation was determined to be urgent and nonroutine. Since the registrant voluntarily canceled the use of propazine on sorghum due to reregistration requirements, growers were left without adequate control for pigweed. The registered alternatives do not provide adequate control, or may cause crop injury, especially through carryover to sensitive rotational crops. Significant economic loss is expected without the use of propazine. Since the voluntary cancellation of propazine, another company has agreed to support registration of this use and is currently working to fu lfill the necessary data requirements. (Andrea Beard)22. Oregon Department of Agriculture for the use of vinclozolin on snap beans to control gray and white molds; May27,1994, to September 16,1994. (Libby Pemberton)23. Oregon Department of Agriculture for the use of avermectin on pears to control pear psylla and spider mites; May 5,1994, to August 30,1994. Oregon had initiated a crisis exemption for this |  use. (Larry Fried)24. Oregon Department of Agriculture for the use of fenarimol on hazelnuts to control eastern filbert blight; April 19, 1994, to May 30,1994. (Susan Stanton)25. Pennsylvania Department of Agriculture for the use of vinclozolin on  snap beans to control gray and white molds; May 27,1994, to October 31, 1994. (Libby Pemberton)26. Pennsylvania Department of Agriculture for the use of avermectin on  pears to control pear psylla; May 5,1994, to July 31,1994. (Larry Fried)27. Utah Department of Agriculture for the use of avermectin on pears to control pear psylla and spider mites;May 5,1994, to September 1,1994.(Larry Fried)28. Virginia Department of Agriculture for the use of clomazone on



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43579snap beans to control broadleaf weeds; May 12,1994, to September 10,1994. (Margarita Collantes)29. Washington Department of Agriculture for the use of avermectin on pears to control pear psylla and spider mites; May 5,1994, to September 1,1994. Washington had initiated a crisis exemptioh for this use. (Larry Fried)30. Washington Department of Agriculture for the use of clomazone on cucumbers to control weeds; May 6,1994, to May 5,1995. (Margarita Collantes)31. Wisconsin Department of Agriculture for the use of mancozeb on ginseng to control leaf and stem”blight; May 17,1994, to August 31,1994. (Margarita Collantes)32. Wisconsin Department of Agriculture, Trade, and Consumer Protection for the use o f sethoxydim on mint to control grasses; A pril 20,1994, to July 15,1994. (Susan Stanton)33. United States Department of Agriculture for the use of methyl bromide on oak logs for export to control oak wilt diseases at sites throughout the United States; May 20, 1994, to May 19,1995. (Libby Pemberton)Crisis exemptions were initiated by the: " -;I$1. Arkansas State Plant Board on April 29,1994, for the use of cyhalothrin on wheat to control armyworms. This program has ended. (Andrea Beard)2. California Department of Pesticide Regulation on April 16,1994, for the use of cyfluthrin on navel oranges to control citrus thrips. This program has ended. (Libby Pemberton)3. Montana Department of Agriculture on April 20,1994, for the use of permethrin on wheat, barley, and oats to control cutworms. This program has ended. (Andrea Beard)4. Nebraska Department of Agriculture on May 2,1994, for the use of permethrin on wheat to control cutworms. This program has ended. (Andrea Beard)5. South Carolina Division of Agriculture and Natural Resources on April 29,1994, for the use of tralomethrin on tomatoes to control stinkbugs. This program is expected to last until December 31,1994. (Andrea Beard)6. Washington Department of Agriculture on May 20,1994, for the use of chlorpyrifos on currants to control the currant borer. This program is expected to last until August 1,1994. (Andrea Beard)EPA has denied a specific exemption request from the: _

1. Arizona Department of Agriculture for the use of bifenthrin on melons to control the sweet potato w hitefly. (Andrea Beard)2. Virginia Department of Agriculture and Consumer Services for the use of iprodione on tobacco to control target spot, stem rot, and collar rot. This specific exemption was denied because of inadequate progress toward registration. (Susan Stanton)3. Washington Department of Agriculture for the use of chlorotahlonil on rhubarb to control ramularia leaf and stalk spot. This specific exemption was denied because an emergency condition does not exist and did not meet the criteria specified in 1993, for consideration of future section 18 requests for this use. (Susan Stanton)4. Washington Department of Agriculture for the use of thiabendazole on lentil seed to control ascochyta blight. This specific exemption was denied because an emergency condition does not exist. (Susan Stanton)5. W isconsin Department of Agriculture, Trade, and Consumer Protection for the use of sethoxydim on red beets to control annual and perennial grasses. The exemption was denied because an emergency condition does not exist. (Susan Stanton)
Authority: 7 U .S .C . 136.List o f SubjectsEnvironmental protection, Pesticides and pests, Crisis exemptions.Dated: August 12,1994.

Daniel M . Barolo,
Director, Office o f Pesticide Programs.[FR Doc. 94-20439 Filed 8-23-94; 8:45 am] 
BILLING CODE 6560-50-f

[PF-602; FR L-4896-1]

Pesticide Tolerance Petitions

AGENCY: Environmental Protection Agency.
ACTION: Notice.
SUMMARY: This notice announces the initial filing of a pesticide petition, three amended pesticide petitions, and one amended food/feed additive petition. 
ADDRESSES: By m ail, submit written comments to: Public Docket and Freedom of Information Section, Field Operations Division (75Q5C), O ffice of Pesticide Programs, Environmental Protection Agency, 401 M  S t., SW ., W ashington, DC 20460. In person, bring comments to: Rm. 246, CM  #2,1921 Jefferson Davis Hw y., Arlington, V A  22202. Information submitted as a

comment concerning this notice may be claimed confidential by marking any part or all of that information as “Confidential Business Information” (CBI).Information so marked w ill not be disclosed except in accordance with procedures set forth in 40 CFR part 2.A  copy of the comment that does not contain CBI must be submitted for inclusion in the public record. Information not marked confidential may be disclosed publicly by EPA without prior notice. A ll written comments w ill be available for public inspection in Rm. 246 at the address given above, from 8 a.m . to 4 p.m ., Monday through Friday, excluding holidays.
FOR FURTHER INFORMATION CONTACT: By m ail: Registration Division (7505C), Attention: [Product Manager (PM) named in the petition], Environmental Protection Agency, Office of Pesticide Programs, 401 M  St., SW ., Washington, DC 20460. In person, contact the PM named in each petition at the following office location/telephone number:

Product Man
ager

Office location/ 
telephone num

ber
Address

George FJm. 204, CM 1921
LaRocca (PM- #2, 703-305- Jef-
13). 6100. ferson

Davis
Hwy.,
Ar
ling
ton,
VA.

Cynthia Giles- Rm. 229, CM #2 Do.
Parker (PM- 
22).

703-305-5540.

Joanne M iller Rm. 237, CM Do.
(PM-23). #2, 703-305- 

7830.

SUPPLEMENTARY INFORMATION: EPA has received an initital filing of a pesticide petition (PP), two filings of amendments to previously issued pesticide petitions, and one filing of an amended food/feed additive petition, as follows:Initial Filing
1. PP 4F4361. Rhone-Poulenc Ag Co.,P .O . Box 12014, 2 T.W . Alexander Drive, Research Triangle Park, NC 27709, proposes to amend 40 CFR 180.415 by increasing established tolerances for the residues of the fungicide fosetyl-Al, aluminum tris ( O  ethyl phosphonate), in or on the raw agricultural commodities as follows: Strawberries from 20 parts per m illion (ppm) to 75 ppm; brassica (cole) leafy vegetables group from 55 ppm to 60 ppm; leafy vegetables (except brassica vegetables) from 80 ppm to 100 ppm.



43580 Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesThe proposed analytical method for determining residues is gas chromatography. (PM 22)Amended Petitions2. PP1F3952. In the Federal Register of April 3,1991 (56 FR 13642), EPA issued a notice that ICI Americas, Inc., Agricultural Products, W ilmington, DE, 19897, had submitted the petition proposing to amend 40 CFR 180.438 by establishing a regulation to permit residues of the insecticide lambda- cyhalothrin (1 -alpha-{S),3-alpha-(Z)]- (±)-cyano-(3-phenoxyphenyl)methyl-3- (2-chloro-3,3,3-trifluoro-l-propeny l)-2,2- dimethylcyclopropanecarboxylate] in or on tomatoes at 0.06 part per m illion (ppm), cabbage at 0.4 ppm, and broccoli at 0.4 ppm. ICI Am ericas, In c., has submitted to EPA an amendment to the petition for tomatoes, increasing the proposed tolerance from 0.06 ppm to 0.1 ppm. (PM-13)3. PP 3F4187. In the Federal Register of October 21,1993 (58 FR 54354), EPA issued notice that Monsanto C o ., 700 14th St., NW ., Washington, DC 20005, proposed to amend 40 CFR part 180 by establishing a regulation to permit residues of thiazopyr (3- pyridinecarboxylic acid, 2-(difluoromethyl)-5-(4,5-dihydro-2-thiazolyl)-4-(2-methylpropyl)-6- (trifluoromethyl)-, methyl ester and its metabolites determined as 3- pyridinecarboxylic acid, 5- (aminocarbonyl)-2-(difluoromethyl)-4- (2-methylpropyl)-6-trifluoromethyl)-, methyl ester and 3-pyridinecarboxylic acid, 2-(difluoromethyl)-4-(2- methylpropyl)-5-([(2-sulfoethyl)amino] carbonyl)-6-(trifluoromethyl) and expressed as parent equivalents, in or on citrus whole fruit at 0.05 part per m illion (ppm), cotton seed at 0.05 ppm, and cotton forage at 0.2 ppm. Monsanto Co. has amended the citrus whole fruit commmodity to request instead, tolerances of 0.05 ppm for orange, whole fruit and 0.05 ppm for grapefruit, whole fruit. The proposed analytical method for determining residues is mass spectral m ultiple-ion detection. (PM-23)4. PP 6F3436. In the Federal Register of October 29,1986 (51 FR 39577), EPA issued notice that Roussel U claf of Paris, France, U .S . Agent: Hoechst-Roussel Agri-Vet Co., Route 202-206 North, Som erville, NJ 08876, had proposed amending 40 CFR 160.422 by establishing tolerances for combined residues of the insecticide tralomethrin and its major metabolites in or on various agricultural commodities. Hoechst-Roussel Agri-Vet Co. has submitted to EPA an amended tolerance of 1.0 part per m illion (ppm) in head lettuce, instead of 0.5 ppm. The

proposed analytical method for determining residues is gas chromatography. (PM 13)5. FAP1H 5607. In the Federal Register of April 3,1991 (56 FR 13643), EPA issued a notice that ICI Americas, In c., Agricultural Products, W ilmington, DE, 19897, had submitted the petition proposing to amend 40 CFR part 186 by establishing a regulation to permit residues of the insecticide lambda- cyhalothrin (l-a7pha-(S),3-a/pha-(Z)]- (±)-cyano-(3-phenoxyphenyl)methyl-3- (2-chloro-3,3,3-trifluoro-l-propenyl)-2,2- dimethylcyclopropanecarboxylate] in or on wet tomato pomace at 0.6 ppm and dry tomato pomace at 4.0 ppm. ICI Am ericas, Inc., has submitted to EPA an amendment to the petition, to propose a tolerance of 6.0 ppm for tomato pomace, wet or dry. (PM-13)List of SubjectsEnvironmental protection, Administrative practice and procedure, Agricultural commodities, Food and feed additives, Pesticides and pests.
Authority: 7 U .S .C . 136a.Dated: August 17,1994.

Stephen L . Johnson,

Director, Registration Division, Office o f  
Pesticide Programs.[FR Doc. 94-20814 Filed 8-23-94; 8:45 am] 
BILLING CODE S560-60-F

[O PP-180949; FRL-4908-8]

Receipt of Application for Emergency 
Exemption to use Sodium 
Fluoroacetate; Solicitation of Public 
Comment

AGENCY: Environmental Protection Agency (EPA).
ACTION: Notice.
SUMMARY: EPA has received a public health exemption request from the Texas Department of Agriculture (hereafter referred to as the “ Applicant” ) to use the pesticide sodium fluoroacetate [CAS 62-74-8) to treat up to 34,837,687 acres in gray fox rabies epizootic areas in Texas to control vectors of rabies. In accordance with 40 CFR 166.24, EPA is soliciting public comment before making the decision whether or not to grant the exemption.
DATES: Comments must be received on or before September 8,1994. 
ADDRESSES: Three copies of written comments, bearing the identification notation “ OPP-180949,”  should be submitted by m ail to: Public Response and Program Resources Branch, Field

Operations Division (7506C), Office of Pesticide Programs, Environmental Protection Agency, 401 M  S t., SW ., Washington, DC 20460. In person, bring comments to: Rm. 1132, Crystal M all #2 1921 Jefferson Davis Highway, Arlington, V A .Information submitted in any comment concerning this notice may be claimed confidential by marking any part or all of that information as “ Confidential Business Information.” Information so marked w ill not be disclosed except in accordance with procedures set forth in 40 CFR Part 2.A  copy of the comment that does not contain Confidential Business Information must be provided by the submitter for inclusion in the public record. Information not marked confidential may be disclosed publicly by EPA without prior notice. A ll written comments filed pursuant to this notice w ill be available for public inspection in Rm. 1132, Crystal M all #2,1921 Jefferson Davis Highway, Arlington, VA, from 8 a.m. to 4 p .m ., Monday through Friday, except legal holidays.
FOR FURTHER INFORMATION CONTACT: By m ail: Libby Pemberton, Registration Division (7505W), O ffice of Pesticide Programs, Environmental Protection Agency, 401 M  St., SW ., Washington, DC 20460. Office location and telephone number: Floor 6, Crystal Station #1, 2800 Jefferson Davis Highway, Arlington, V A , (703-308-8326).
SUPPLEMENTARY INFORMATION: Pursuant to Section 18 pithe Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) (7 U .S .C . 136p), the Administrator may, at her discretion, exempt a state agency from any registration provision of FIFRA if she determines that emergency conditions exist which require such exemption. The Applicant has requested the Administrator to issue a public health exemption for the use of sodium fluoroacetate to reduce gray fox, red fox, coyote, bobcat, striped skunk, ringtail, and raccoon populations in 43 counties in central Texas. Information in accordance with 40 CFR part 166 was submitted as part of this request.The Applicant indicates that in the first 6 months of 1994,182 cases of fox rabies were reported in 19 counties. At least 126 people from the most active counties in the epizootic received postexposure rabies treatment during January and M ay, 1994. The Applicant claim s that rabies is a disease of overpopulation which has resulted from the loss of fur markets. The Applicant claim s that if  not controlled the epizootic w ill continue to move towards human population centers.



Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43581The Applicant proposes to apply sodium fluoroacetate (Compound 1080) as a single dose bait (SDB). Each bait will contain five milligrams active ingredient. Only one SDB may be placed at any single site. Sites may not be closer than 300 feet on any one ownership. The number of baits in use may not exceed 10 on properties of less than 100 acres; or 25 on properties of 101 to 639 acres; Or a density greater than 50 on any section (640 acres of land). Baits w ill be checked every 7 days. A maximum of 30 pounds of active ingredient w ill be required.This notice does not constitute a decision by EPA on the application itself. The regulations governing Section 18 require that the Agency publish notice of receipt in the Federal Register and solicit public comment on an application for an emergency exemption proposing use of a pesticide if  the pesticide was the subject of a notice under section 6(b) of the Act and was subsequently cancelled, and is intended for a use that poses a risk sim ilar to the risk posed by any use of the pesticide which was the subject of the notice under section 6(b).Accordingly, interested persons may submit written views on this subject to the Field Operations Division at the address above. The Agency w ill review and consider all comments received during the comment period in determining whether to issue the emergency exemption requested by the Texas Department of Agriculture.List of SubjectsEnvironmental protection, Pesticides and pests, Crisis exemptions.Dated: August 19,1994.
Lois Rossi,
Acting Director, Registration Division, Office 
of Pesticide Programs.[FR Doc. 94-20950 Filed 8-23-94; 8:45 am] BILLING CODE 6560-S0-F

[0PPE; FRL-5057-7]

Sustainable Industry: Promoting 
Strategic Environmental Protection in 
the Inductrial Sector (Phase 1 Report); 
Availability of DocumentAGENCY: Environmental Protection Agency. > ■ACTION: Notice of availability.
SUMMARY: The document “ Sustainable Industry Promoting Strategic Environmental Protection in the Industrial Sector, Phase 1 Report” is available to the public. This report outlines the progress made to date in

developing policy options that w ill improve environmental and economic performance in the metal finishing, photoimaging, and thermoset plastic industries. Hard copy and m icrofiche copies of the report can be purchased through the National Technical Information Service (NTIS). Ordering information is provided.
DOCUMENT DESCRIPTION: The Sustainable Industry Project represents a new approach to development of environmental policy for industry. The project is based on the premise that environmental policies for the industrial sector in the 1990s must be developed from a thorough understanding of the complex set of characteristics and decision-making factors that are unique to individual industrial sector or subsectors. Working with industries, states, non-govemmental organizations, and other interested parties, EPA intends to design policies that w ill protect the environment and human health while fostering competitive and sustainable industries.The primary goal of the Sustainable Industry Project is to develop, test, and implement industry-specific policy recommendations that w ill remove barriers to innovation and promote strategic environmental protection. The Phase 1 Report details the selection of the three industries, the development of a network of “ stakeholders” for the project, identification of the key drivers and barriers that influence environmental performance in each industry, and selection of the policy options that w ill effect changes in that performance.
ORDERING INFORMATION: The Phase 1 Report has been assigned the NTIS number PB94-195054. The price is $36.50 ($17.50 for m icrofiche). Orders may be placed by telephone to the NTIS order desk and charged against American Express, V ISA , Mastercard, or sent by m ail with a check, money order or account number.
ADDRESSES: National Technical Information Services, Attn: Order Desk, 5285 Port Royal Road, Springfield, VA 22161 (703-487-4650).
FOR FURTHER INFORMATION CONTACT: Robert Benson, Waste and Chem ical Policy Division (2125), Office of Policy, Planning and Evaluation, EPA, 401 M  Street, SW ., W ashington, DC 20460 Office location and telephone number: Rm. 3000 Waterside M all, EPA. (202- 260-8668).

Dated: August 17.1994.
R ich a rd  M o rg e n ste m ,
Director, Office o f  Policy Analysis.[FR Doc. 94-20805 Filed 8-23-94; 8:45 am] 
BILLING CODE 6560-50-M

[FRL-5057-4]

42 U.S.C. Section 122(g); Proposed 
Settlement of Administrative Order on 
Consent

AGENCY: U .S . Environmental Protection Agency (U .S. EPA).
ACTION: Proposed De M inim is Settlement.
SUMMARY: U .S . EPA is proposing to settle a claim  under Section 122 of CERCLA with de m inim is potentially responsible parties for pasts costs and costs that w ill be incurred during removal activities at the Lead Battery Recycler Site in Toledo, Lucas County, Ohio. Four (4) Respondents have agreed to pay a total of $196,562.46. The money w ill be used to reimburse the U .S . EPA for past costs and oversight costs which w ill be incurred during removal actions to be taken at the Site. This action is being taken to settle all liability related to the Lead Battery Recycler Site with these Respondents pursuant to the intent of Section 122(g) of CERCLA, as amended.
DATE: Comments on this proposed settlement must be received by September 23,1994.
ADDRESSES: A  copy of the proposed settlement is available at the following address for review: (It is recommended that you telephone Pamela Ciarrocchi at (312) 886-0559, before visiting the Region V Office.)U .S . Environmental Protection Agency, Region V , O ffice of Superfund, Emergency and Enforcement Response Branch, 77 West Jackson Boulevard, Chicago, Illinois 60604- 3590.Comments on the proposed settlement should be addressed to: (Please submit an original and three copies, if  possible.) Pamela Ciarrocchi, Special Assistant Regional Counsel, O ffice of Regional Counsel, U .S . Environmental Protection Agency, Region V , 77 West Jackson Boulevard (CS-29A), Chicago, Illinois 60604-3590, (312) 886-0559. 
FOR FURTHER INFORMATION CONTACT: Pamela Ciarrocchi, O ffice of Regional Counsel, at (312) 886-0559, 
SUPPLEMENTARY INFORMATION: From 1981 to 1983, Detroit Lead Recyclers, a partnership doing business as Battery Recyclers of Detroit and Battery Recyclers of Toledo, operated the 2.75



43582 Federal R egister / Ved. 59, N o. 163 / W ednesday, A ugust 24, 1994 J  N oticesacre Site as a battery recycling facility. The Site is located at 5715 Angola Road, Toledo, Lucas County, Ohio, in a mixed residential/industrial area. W hile in operation, the Lead Battery Recycler Site received batteries from numerous locations and companies for recycling. The facility has been closed since 1983.On September 14,1994, L . Keith Brunner, general partner o f Detroit Lead Recyclers, sent a letter to the U .S . EPA and the Ohio Environmental Protection Agency (QEPA) noting that a release o f a reportable quantity of lead may have occurred at the Lead Battery Recycler Site.The Respondents are alleged generators o f spent batteries that were shipped to the Lead Battery Recycler Site. Each Respondent’s share o f the waste delivered to the Site is believed ■ not to exceed nine-tenths o f one percent (.9%) o f the total waste delivered to the Site.A  30-day period, beginning on the date of publication, is open pursuant to Section 122(i) o f CERCLA for comments on the proposed settlement.
D a v id  A . U llr ic h ,
Acting Regional Administrator-Region V, U .S. 
Environmental Protection Agency.
(FR  D o c. 94—20803 F ile d  8 -2 3 -9 4 ; 8:45 am i 
BILLING CODE 656G-S0-M

[OPPTS-211038; FRL-4901-0]

Response to TSCA Section 21 Petition 
to Amend the Definition of Generator

AGENCY: Environmental Protection Agency (EPA).
ACTION: Notice of Denial o f TSCA  Section 21 Petition.
SUMMARY: This notice responds to a citizen’s petition submitted by Environmental Protection Services, Inc. under section 21 o f the Toxic Substances Control A ct (TSCA){15 U .S .C . 2620) to initiate a rulemaiking to amend the definition of “ generator” undeT 40 CFR 761.3 to include persons who ship more than five transformers to rebuilding/decommissioning facilities for repair, unless they certify that the transformers are shipped for repair and are not PCB waste. EPA is denying this petition because amending the definition of generator at § 761.3 is unnecessary and would not result in greater protection to health or the environment, because the existing regulations provide equivalent and adequate protection against unreasonable risk.
ADDRESSES: Copies o f the petition and all related information used by the Agency to develop this response are

located in the TSCA  Nonconfidential Information Center (7407), O ffice of Pollution Prevention and Toxics, Environmental Protection Agency, Rm. B-607, Northeast M all, 401M  St., SW ., W ashington, D C, 20460. They are available for review and copying from 12 noon to 4 p.m ., Monday through Friday, except for legal holidays.
FOR FURTHER INFORMATION CONTACT: Susan B. Hazen, Director,Environmental Assistance Division (7408), O ffice o f Pollution Prevention and Toxic», Environmental Protection Agency, Rm. E-543B, 401 M S t., SW ., W ashington, DC 20460, (202) 554-1404, TDD (202) 554-0551.
SUPPLEMENTARY INFORMATION: In this notice, EPA is responding to the petition of Environmental Protection Services, Inc. under section 21 of TSCA  regarding amending the definition of “ generator” under 40 CFR 761.3.1. Background
A . TSCA Section 21Section 21 o f TSCA provides that any person may petition the Administrator of EPA to initiate a proceeding for the issuance, amendment, or repeal of, among other things, rules imposing substantive controls on chem ical substances or mixtures under section 6 of T SCA . Section 21(b)(3) requires that EPA grant or deny a petition within 90 days o f its filing. If EPA, grants a section 21 petition, EPA must promptly commence an appropriate proceeding. If EPA denies the petition, the reasons for denial must be published in  the Federal Register.If EPA denies a petition w ithin 90 days o f the filing date, or fails to grant or deny w ithin the 90-day period, the petitioner may commence a civ il action in a Federal district court to compel EPA to initiate the requested action.This suit must be filed within 60 days of the denial, or within 60 days of the expiration o f the 90-day period if  EPA fails to grant or deny the petition within that period.

B . S u m m a r y  o f  P e titio nOn May 27,1994, Environmental Protection Services, Inc. (herein referred to as “ petitioner” ) petitioned EPA  under section 21 o f T SC A , for the amendment of EPA’s PCB regulations to address the need to manifest PCB-Contaminated Transformers that are shipped to rebuilding/decommissioning facilities for repair but are actually unsuitable fox repair and am therefore PCB waste. The petitioner is currently in  the business of reclaim ing valuable m etals from PCB- Contaminated Transforméis that have been taken out of service based on a

determination that the transformer is unsuitable for repair. It is  the petitioner’s position that many shippers know in advance that their transformers cannot be repaired but are claim ing ignorance o f this fact to avoid the provisions o f the PCB regulations at 40 CFR part 761, subparts D and K . (Note: The petitioner also mentions subpart H; however, there is no subpart H in the PCB regulations], in  order to remedy this situation the petitioner requests that EPA revise the definition o f “ generator” at 40 CFR 761.3 to read as follow s:
A n y  p erson  w h o , h i a sin g le  sh ip m e n t, 

cau ses to  be transp orted  greater th a n  fiv e  (5) 
d istrib u tio n  c la ss  o il fille d  e q u ip m en t (pole 
m o u n ts, p a d  m o u n ts, sw itch  g e a r, e tc .) to  a  
fa c ility  w h ich  h a s th e ca p a b ility  to  
d e co m m issio n , w h ich  in clu d e s b u t n o t 
lim ite d  to  scrap  m etal p ro d u ctio n , as w ell as 
a re b u ild in g  an d  re co n d itio n in g  ca p a b ility  
sh a ll b e co n sid ered  a “ generator”  u n less it 
p ro vid es a  ce rtifica tio n  th a t n on e o f  th e  
transform ers h ave been su b je ct to  th e  
d isp o sa l, record keep in g and  m a n ife st 
requirem en ts o f subp arts D , H , a n d  K  o f this 
p art.The petitioner states that in average shipments of 75 to 150 pole-mounted transformers shipped to service facilities, between 0% to 35% are actually repairable. Furthermore, the petitioner states, “By permitting such shipments without manifesting the transformers’ owners are essentially under no control with respect to on-site storage for disposal practices.”  A s such, the petitioner strongly believes that, based upon their own experience, large shipments of transformers w ill contain units that are clearly unsuitable for rebuilding or remanufacture and that the corresponding dangers during transport of such large shipments of unmanifested PCBs present an - unreasonable risk of injury to health and the environment.In support of their petition, the petitioner provided data which is representative of the criteria (e.g., age of the unit, non-standard size, nature of damage to internal or external components, etc.) used by large shippers of transformers for determining whether these units should be processed as salvage or reconditioned. If one were to use these criteria, the petitioner states, it would be immediately obvious to the owner and certainly to the rebuilding/ decommissioning facility, that the transformer is unsuitable for repair and should be scrapped. In short, the petitioner believes that these practices are used to postpone the generator being subject to subpart D , H and K  under 40 CFR part 781.The petitioner has also obtained information from a confidential source



Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43583that the number of transformers being sent to rebuilding/decommissioning facilities is increasing while at the same time, the percentage of transformers repaired is decreasing. To substantiate this claim the petitioner requested that EPA conduct an investigation to determine statistics that provide the percentage of transformers that are repaired versus decommissioned.II. EPA’s DecisionEPA has concluded that the petitioner has not presented information which would warrant initiating rulemaking to amend the definition of generator at 40 CFR 731.3; therefore, EPA is denying the petition. Specifically, EPA is denying the petition because amending the definition of generator as proposed by the petitioner is unnecessary because the existing regulations adequately protect against unreasonable risk. Moreover, the petitioners proposed changes would not result in greater protection to health and the environment or even address the petitioner’s concern that shippers are circumventing the disposal requirements by sending unmanifested waste to rebuilding/decommissioning facilities.The current regulations have a mechanism for handling situations where unmanifested waste is received by a commercial storer or permitted disposer (40 CFR 761.211 - Unmanifested Waste Reports). EPA’s position on this matter is further expressed on page 52733 in the preamble of the December 21,1989 Federal Register (54 FR 52716) where EPA states:...the preparation of an Unmanifested Waste Report should not be a frequent event for these facilities, since the proposed regulation would otherwise prohibit the acceptance by any transporter, off-site commercial storer, or disposer, of any unmanifested PCB waste... [emphasis added]If any rebuilding/decommissioning facility receives waste generated by others, that facility becomes a commercial storer of PCB waste as defined by §761.3, and as such is subject to the provisions of 40 CFR part 761 applicable to commercial storers which would require notification to, and possible approval by, EPA. If this waste is received at the facility without a manifest, the owner or operator of the facility shall submit an Unmanifested Waste Report. Owners or Operators of commercial storage or PCB disposal facilities are required to prepare an Unmanifested Waste Report whenever they receive from an offsite source any PCB waste without the required

manifest. The report must be sent, within 15 days after receiving the waste, to both the Regional Administrator in the region where the waste was generated and the region where the receiving facility is located. The report includes information on the disposition of the waste, such as, whether it was stored for disposal, disposed of or returned to the generator. Properly submitted Unmanifested Waste Reports could be used to initiate an investigation whether shippers were attempting to circumvent the disposal regulations as described by the petitioner.It should be noted that the rebuilding/ decommissioning facility may also fall within the definition of “ generator of PCB waste.”  The preamble to the Notification and Manifesting rule (54 FR 52716, December 21,1989, at page 52718) states, “ If either the servicing facility or the owner decides that the equipment cannot be serviced, the equipment becomes PCB waste and the servicer or processor becomes the generator of the PCB waste.”  Therefore, if the rebuilding/decommissioning facility decides that the transformer cannot be repaired and is in effect PCB waste, then they become the generator for the purpose of disposal and subject to the notification and manifesting requirements of subpart K .The petitioner also maintained that this activity would present a risk of injury to health and the environment. EPA believes that amending the definition of generator at §761.3 is unnecessary and would not result in greater protection to health or the environment, because the existing regulations provide equivalent and adequate protection against unreasonable risk. Broadening the definition of generator would not provide additional protection to health or the environment or enhance compliance/enforcement of the requirements of subparts D, H , and K under 40 CFR part 761. In addition, risks are further mitigated by the shippers requirement to be in compliance with the Department of Transportation (DOT) regulations at 49 CFR 172.102 for the transport of PCBs.In summary, section 21 of TSCA authorizes any person to petition the Administrator to “ initiate a proceeding for the issuance, amendment, or repeal” of a rule under section 4, 6, or 8, or an order under section 5(e) or 6(b)(2) of T SCA . Accordingly, to the extent the petitioner seeks review of the compliance and enforcement of the regulations, that challenge is not appropriate in the form of a TSCA section 21 petition. The situation

described by the petitioner in the petition would be more appropriately addressed by contacting enforcement officials in the regional offices or EPA’s Office of Enforcement and Compliance Assurance (OECA).III. Public Record
A . Supporting DocumentationEPA has established a record for its response to this petition under section 21 of TSCA  (docket number O PPTS- 211038). The record contains the basic information considered by EPA in reaching this decision.
B. ReferencesThe following references are included in the record for this action:(1) Petition submitted to USEPA by Mark E. Fogel, Attorney for Environmental Protection Services, Inc. (May 31,1994) and attachments.(2) Polychlorinated Biphenyls; Notification and M anifesting for PCB Waste Activities; Final Rule (54 FR 52716).(3) Letter from Joseph J. Kelly, S.D . Myers (June 21,1994) to USEPA.IV . ConclusionFor the reasons detailed above, EPA is denying the T SCA  section 21 petition by Environmental'Protection Services, Inc. to amend the definition of “ generator” in 40 CFR 761.3.Authority: 15 U .S .C . 2620.Dated: August 19,1994.Lynn R. Goldman,
Assistant Administrator for Prevention, 
Pesticides and Toxic Substances.[FR Doc. 94-20949 Filed 8-23-94; 8:45 am] 
BILLING CODE 6560-50-F

FEDERAL MARITIME COMMISSION

Security for the Protection of the 
Public Indemnification of Passengers 
for Nonperformance of Transportation; 
Notice of Issuance of Certificate 
(Performance)Notice is hereby given that the following have been issued a Certificate of Financial Responsibility for Indemnification of Passengers for Nonperformance of Transportation pursuant to the provisions of Section 3, Public Law 89-777 (46 U .S .C . 817(e)) and the Federal Maritime Commission’s implementing regulations at 46 CFR part 540, as amended:American Classic Voyages Company, Two North Riverside Plaza, Suite 600, Chicago, Illinois 60606.V p q q p k *CONSTITUTION
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Secretary.IFR Doc. 94-20707 Filed 8-23-94; 8:45 am] 
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Campello Bancorp; Formation of, 
Acquisition by, or Merger of Bank 
Holding CompaniesThe company listed in this notice has applied for the Board’s approval under section 3 of the Bank Holding Company Act (12 U .S .C . 1842) and § 225.14 of the Board’s Regulation Y  (12 CFR 225.14) to become a bank holding company or to acquire a bank or bank holding company. The factors that are considered in acting on the applications are set forth in section 3(c) o f die A ct (12 U .S .C . 1842(c)).The application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it w ill also be available for inspection at the offices o f the Board of Governors. Interested persons may express their views in writing to die Reserve Bank indicated for that application or to the offices o f the Board o f Governors. Any comment on an application that requests a hearing must include a statement of why a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute and summarizing the evidence that would be presented at a hearing.Comments regarding this application must be received not later than September 15,1994.A . Federal Reserve Bank ofBoston (Robert M . Brady, Vice President) 600 Atlantic Avenue, Boston, Massachusetts 
02106:

1. Cam pello Bancorp, Brockton, Massachusetts; to become a mutual- owned bank holding company by acquiring 100 percent of Cam pello Cooperative Bank, Brockton,Massachusetts, which w ill operate under the name o f The Community Bank, Brockton, Massachusetts.Board of Governors of the Federal Reserve System, August 18,1994.Jennifer J .  Johnson,
Deputy Secretary o f  the Board.IFR Doc. 94-20764 Filed 8-23-94; 8:45 amj 
BILLING CODE 6 2 1 0 -0 1 -f

Compagrtie de Suez and Banque 
Indosuez, Paris, France; Application to 
Engage in Nonbanking ActivitiesCompagnie de Suez and Banque Indosuez, Paris, France(Applicants), have applied pursuant to section 4(c)(8) o f the Bank Holding Company Act (12 U .S .C . 1843(c)(8)) (BHC Act) and § 225.23(a)(3) o f the Board’s Regulation Y  (12 CFR 225.23(a)(3)) to engage de  novo through a wholly owned subsidiary, Indosuez Carr Futures In c., Chicago, Illinois (Company), a futures commission merchant registered under the Commodity Exchange Act (7 U .S .C . § 1 
et seq.), in executing and clearing, clearing without executing, executing without clearing, purchasing and selling through the use o f omnibus accounts, and providing investment advisory services with regard to the following contracts on the follow ing exchanges: No. 2 Heating O il Futures, Options on No. 2 Heating O il Futures, Light Sweet Crude O il Futures, Options on Light Sweet Crude O il Futures, New York Harbor Unleaded Gasoline Futures, Options on New York Harbor Unleaded Gasoline Futures, Propane Futures, Natural Gas Futures, Options on Natural Gas Futures, Palladium  Futures, Platinum Futures, and Options on Platinum Futures on the New York Mercantile Exchange; Com  Futures, Options on Com  Futures, Wheat Futures, Options-on Wheat Futures, Soybean Futures, Options on Soybean Futures, Soybean M eal Futures, Options on Soybean M eal Futures, Soybean O il Futures, Options on Soybean O il Futures, Oat Futures, and Options on Oat Futures, on the Chicago Board o f Trade; Live Cattle Futures, Options on Live Cattle Futures, Feeder Cattle Futures, Options on Feeder Cattle Futures, Live Hog Futures, Options on Live Hog Futures, Frozen Pork Bellies Futures, and Options on Frozen Pork Bellies Futures, on the Chicago Mercantile Exchange; Copper Futures and Options on Copper Futures on the Commodity Exchange, Inc.; Hard Red Winter Wheat Futures and Options on Hard Red Winter Wheat Futures on the Kansas City Board o f Trade; White Sugar Futures on the Marche a Terme International de France; Com  Futures, Options on Com  Futures, Live Cattle Futures, Live Hog Futures, Oat Futures, Platinum Futures, Rough Rice Futures, Options on Rough Rice Futures,Soybean Futures, Options on Soybean Futures, Soybean M eal Futures, Wheat Futures, and Options on Wheat Futures on the MidAm erica Commodity Exchange (Chicago Board of Trade);

Cocoa Futures, Options on Cocoa Futures, Coffee “ C ”  Futures, Options on Coffee l ‘C ’1 Futures, Domestic Sugar No. 14 Futures, World Sugar No. l l  Futures, and Options on World Sugar No. 11 Futures on the Coffee Sugar & Cocoa Exchange, Inc. (New York); Hard Red Spring Wheat Futures, Options on Hard Red Spring Wheal Futures (American Exercise), and Options on Hard Red Spring Wheat Futures (European Exercise), on the Minneapolis Grain Exchange; Cotton Futures, Options on Cotton Futures, Frozen Concentrated Orange Juice Futures, and Options on Frozen Concentrated Orange Juice Futures on the New York Cotton Exchange; High Sulphur Fuel O il Futures and Gas O il Futures on the Singapore International Monetary Exchange Lim ited. Applicants propose to conduct these activities throughout the United States and the world.Section 4(c)(8) o f the BHC Act provides that a bank holding company may, with Board approval, engage in any activity which the Board, after due notice and opportunity for hearing, has determined (by order or regulation) to be so closely related to banking or managing or controlling banks as to be a proper incident thereto. This statutory test requires that two separate tests be met for an activity to be permissible for a bank holding company. First, the Board must determine that the activity is, as a general matter, closely related to banking. Second, the Board must find in a particular case that the performance of thé activity by the applicant bank holding company may reasonably be expected to produce public benefits that outweigh possible adverse effects.A  particular activity may be found to meet the “closely related to banking” test if it is demonstrated that banks have generally provided the proposed activity, that banks generally provide services that are operationally or functionally sim ilar to the proposed activity so as to equip them particularly well to provide the proposed activity, or that banks generally provide services that are so integrally related to the proposed activity as to require their provision in a specialized form.
National Courier A ss ’n v. Board o f 
Governors, 516 F.2d 1229,1237 (D.C.Cir. 1975). In addition, the Board may consider any other basis that may demónstrete that the activity has a reasonable or close relationship to banking or managing or controlling hanks. Board Statement Regarding Regulation Y , 49 Federal Register 806 (1984).Applicants believe that the proposed activities are closely related to banking or managing or controlling banks.



Federal Register / V o ) . 59, N et 163 / W ednesday, A ugust 24, 1394 t  N otices 435 85Except as noted below, the Board previously has approved acting as a futures commission merchant for the proposed commodity contracts. See  
Bank o f Montreal* 79 Federal Reserve Bulletin 1049 (1993);/.P. Morgan & 
Company Incorporated* 80 Federal Reserve Bulletin 151 (1994) (Morgan). The Board also has approved providing a combination o f advisory services regarding nonfinancial commodity derivatives and acting as a futures commission merchant in the execution and clearance o f these derivatives. See 
Morgan; Caisse Nationale de Credit 
Agricole S .A ,* 80 Federal Reserve Bulletin 552 (1994); Société Generale;80 Federal Reserve Bulletin 649 (1994).The Board has approved the following contracts for omnibus trading only, and Applicants propose to engage in FCM  activities in  these contracts only through omnibus accounts; Cocoa Futures, Options on Cocoa Futures, Coffee “ C ”  Futures, Options on Coffee “C” Futures, Dopiestic Sugar No. 14 Futures, W orld Sugar N o. 11 Futures, and Options on World Sugar No. 11 Futures on the Coffee and Sugar &Cocoa Exchange, Inc. (New Yorkl; Hard Red Spring Wheat Futures, Options on Hard Red Spring Wheat Futures (American Exercise!, and Options on Hard Red Spring Wheat Futures (European Exercise), on the Minneapolis Grain Exchange; and Cotton Futures, Options on Cotton Futures, Frozen Concentrated Orange Juice Futures, and Options on Frozen Concentrated Orange Juice Futures on the New York Cotton Exchange.Applicants propose to conduct the proposed activities in a manner consistent with the Société Generale order in that Company’s customers would include managed commodity funds (or commodity pools) that are formed outside of the United States and are owned solely by non-U.S. persons, and that are owned or sponsored by or otherwise affiliated with Applicant.In order to satisfy the proper incident to banking test, section 4(c)(8) of the BHC Act requires the Board to find that the performance of the activities by Company can reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency that outweigh possible adverse effects, such as undue concentration o f resources, decreased or unfair competition, conflicts of interest, or unsound banking practices. Applicants believe that the proposed activities w ill benefit the public by promoting competition. Applicants also believe that approval o f this application w ill allow  Company to provide a wider range erf services and

added convenience to its customers. Applicants believe that the proposed activities w ill not result in  any unsound banking practices oar other ad verse effects.In publishing the proposal for comment, the Board does not take a position on issues raised by the proposal. Notice of the proposal is published solely to seek the views of interested persons on the issues presented by the application and does not represent a determination by the Board that the proposal meets, or Is likely to meet, the standards of die BHC A ct.Any comments or requests for hearing should be submitted in writing and received by W illiam  W. W iles,Secretary, Board o f Governors of the Federal Reserve System, Washington,D .C . 20551, not later than September 16, 1994. A ny request for a hearing on this application must, as required by § 262.3(e) of the Board’s Rules of Procedure (12 CFR 262.3(e)), be accompanied by a statement of the reasons why a written presentation would not suffice in lieu o f a hearing, identifying specifically any questions o f fact that are in dispute, summarizing the evidence that would be presented at a hearing, and indicating how the party commenting would be aggrieved by approval of the proposal.This application may be inspected at the offices o f the Board o f Governors or the Federal Reserve Bank o f New York.Board of Governors of the Federal Reserve System, August 18,1994.
Jennifer J . Johnson,
Deputy Secretary o f  the Board.IFR Doc. 94-29761 Filed 8-23-94; 8:45 am) 
BILUNG CODE 6210-01-*

First Virginia Banks, Inc., et a t; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding CompaniesThe companies listed in this notice have applied for the Board’s approval under section 3 of the Bank Holding Company Act (12 U .S .C . 1842) and §225.14 o f the Board’sRegulation Y  (12 CFR 225.14) to become a bank bolding company or to acquire a bank or hank holding company. The factors that are considered in acting on the applications are set forth in section 3(c) of the Act* (12 U .S .C . 1842(c)).Each application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it w ill also be available for inspection at the offices of the Board o f Governors. Interested persons may

express their views in writing to the Reserve Bank or to the offices of the Board of Governors, A ny comment on an application that requests a hearing must include a statement o f why a written presentation would not suffice in  lieu o f a hearing, identifying specifically any questions o f fact that are in dispute and summarizing the evidence that would be presented at a bearing.Unless otherwise noted, comments regarding each o f these applications must be received not later than September 16,1994.A . Federal Reserve Bank o f Richm ond (Lloyd W. Bostian, Jr ., Senior Vice President) 701 East Byrd Street, Richm ond, Virginia 23261:
1. First Virginia Banks,  Inc ., Falls Church, Virginia; to merge with Farmers National Bancorp, Annapolis, M aryland, and thereby indirectly acquire Farmers National Bank o f M aryland, Annapolis, M aryland, The Caroline County Bank, Greensboro, M aryland, and Atlantic National Bank, Ocean C ity , M aryland.B. Federal Reserve Bank o f San Francisco (Kenneth R . Binning,Director, Bank Holding Company) 101 Market Street, San Francisco, California 94105: ‘1. Investors Banking Corporation, Salem , Oregon; to acquire 83 percent of the voting shares of BKLA Bancorp,West Hollywood, California and thereby indirectly acquire Bank of Los Angeles, West Hollywood, California.Board of Governors of the Federal Reserve System, August 18,1994.

Jennifer J . Johnson,
Depu ty Secretary o f the Board.{FR Doc. 94-20762 Filed 8-23-94; 8:45 ami 
BILLING CODE 6210-01-F

First United Bancorporation; Notice of 
Application to Engage de novo m 
Permissible Nonbanking ActivitiesThe company listed in  this notice has filed an application under § 225.23(a)(1) of the Board’s Regulation Y  (12 CFR 225.23(a)(1)) for the Board’s approval under section 4fc)(8) o f the Bank H olding Company A ct (12 ULS.C. 1843(c)(8)) and § 225.21(a) of Regulation Y  (12 CFR 225.21(a)) to commence or to engage de novo, either directly or through a subsidiary, in a nonbanking activity that is listed in  § 225.25 of Regulation Y  as closely related to banking and permissible for bank holding companies. Unless otherwise noted, such activities w ill be conducted throughout the United States.The application is available for immediate inspection at the Federal



43586 Fed eral R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesReserve Bank indicated. Once the application has been accepted for processing, it w ill also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing on the question whether consummation of the proposal can “ reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency, that outweigh possible adverse effects, such as undue concentration of resources, decreased or unfair competition, conflicts of interests, or unsound banking practices.”  Any request for a hearing on this question must be accompanied by a statement of the reasons a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute, summarizing the evidence that would be presented at a hearing, and indicating how the party commenting would be aggrieved by approval of the proposal.Comments regarding the application must be received at the Reserve Bank indicated or the offices of the Board of Governors not later than September 12, 1994.A . Federal Reserve Bank o f Richmond (Lloyd W . Bostian, Jr., Senior Vice President) 701 East Byrd Street, Richmond, Virginia 23261:
1. First United Bancorporation, Anderson, South Carolina; to engage de 

novo through its subsidiary Quick Tax Refund, Inc., Anderson, South Carolina, in offering tax preparation services and electronic income tax return filings, pursuant to § 225.25(b)(21) of the Board’s Regulation Y .Board of Governors of the Federal Reserve System, August 18,1994.
Jennifer J . Johnson,
Deputy Secretary o f  the Board.(FR Doc. 94-20765 Filed 8-23-94; 8:45 am] 
BILLING CODE 6210-01-F

Huntington Bancshares Incorporated; 
Acquisition of Company Engaged in 
Permissible Nonbanking ActivitiesThe organization listed in this notice has applied under § 225.23(a)(2) or (f) of the Board’s Regulation Y  (12 CFR 225.23(a)(2) or (f)) for the Board’s approval under section 4(c)(8) of the Bank Holding Company Act (12 U .S .C . 1843(c)(8)) and § 225.21(a) bf Regulation Y  (12 CFR 225.21(a)) to acquire or control voting securities or assets of a company engaged in a nonbanking activity that is listed in § 225.25 of Regulation Y  as closely related to banking and permissible for bank holding companies. Unless otherwise

noted, such activities w ill be conducted throughout the United States.The application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it w ill also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing on the question whether consummation of the proposal can “ reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency, that outweigh possible adverse effects, such as undue concentration of resources, decreased or unfair com petition, conflicts of interests, or unsound banking practices.”  Any request for a hearing on this question must be accompanied by a statement of the reasons a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute, summarizing the evidence that would be presented at a hearing, and indicating how the party commenting would be aggrieved by roval of the proposal, omments regarding the application must be received at the Reserve Bank indicated or the offices of the Board of Governors not later than September 16, 1994.A . Federal Reserve Bank o f Cleveland (John J. W ixted, Jr ., Vice President) 1455 East Sixth Street, Cleveland, Ohio 44101:
1. Huntington Bancshares 

Incorporated, through its subsidiary, Huntington Bancshares Kentucky, Inc., both of Columbus, Ohio, to acquire by Iherger FirstFed Northern Kentucky Bancorp, In c., and thereby indirectly acquire First Federal Bank for Savings of Northern Kentucky, both of Covington, Kentucky, whereupon First Federal Bank for Savings of Northern Kentucky w ill be merged into The Huntington Bank, In c., Covington, Kentucky, as permitted under § 225.25(b)(9) of the Board’s Regulation Y  and 12 U SC 1815(d)(3).Board of Governors of the Federal Reserve System, August 18,1994.
Jennifer J . Johnson,
Deputy Secretary o f  the Board.[FR Doc. 94-20763 Filed 8-23-94; 8:45 am] 
BILUNG CODE 6210-01-F

Norwest Corporation; Acquisition of 
Company Engaged in Permissible 
Nonbanking ActivitiesThe organization listed in this notice has applied under § 225.23(a)(2) or (f) of the Board’s Regulation Y  (12 CFR

225.23(a)(2) or (f)) for the Board’s approval under section 4(c)(8) of the Bank Holding Company A ct (12 U .S.C . 1843(c)(8)) and § 225.21(a) of Regulation Y  (12 CFR 225.21(a)) to acquire or control voting securities or assets of a company engaged in a nonbanking activity that is listed in § 225.25 of Regulation Y  as closely related to banking and permissible for. bank holding companies. Unless otherwise noted, such activities w ill be conducted throughout the United States.The application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it w ill also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing on the question whether consummation of the proposal can “ reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency, that outweigh possible adverse effects, such as undue concentration of resources, decreased or unfair competition, conflicts of interests, or unsound banking practices.”  Any request for a hearing on this question must be accompanied by a statement of the reasons a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute, summarizing the evidence that would be presented at a hearing, and indicating how the party commenting would be aggrieved by approval of the proposal.Comments regarding the application must be received at the Reserve Bank indicated or the offices of the Board of Governors not later than September 16, 1994.A . Federal Reserve Bank of M inneapolis (James M . Lyon, Vice President) 250 Marquette Avenue, M inneapolis, Minnesota 55480:
1. Norwest Corporation, Minneapolis, Minnesota; to acquire through its wholly-owned subsidiary, Norwest Mortgage Inc., acquiring substantially all of the mortgage servicing rights of Michigan National Bank and its wholly- owned subsidiary, Independence One Mortgage Corporation, pursuant to § 225.25(b)(1) of the Board’s Regulation Y.Board of Governors of the Federal Reserve/ System, August 18,1994.

Jennifer J . Johnson,
Deputy Secretary o f the Board.[FR Doc. 94-20766 Filed 8-23-94; 8:45 amj 
BILLING CODE 6210-01-F
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Redman Financial, Inc.; Change in 
Bank Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies; CorrectionThis notice corrects a notice (FR Doc. 94-18015) published on page 37758 of the issue for Monday, Ju ly  25,1994.Under the Federal Reserve Bank o f Kansas City heading, the entry for Redman Financial, Inc., is revised to read as follows:

1. R e d m a n  F in a n c id f, I n c ., Sim pson, Kansas; to become a bank holding company by acquiring 100 percent of the voting shares of Farmers State Bank, Simpson, Kansas.In connection with this application, Applicant has also applied to acquire all the assets and all the liabilities o f Simpson Insurance Agency, Simpson, Kansas, and thereby engage in the sale of general insurance pursuant to §225. (b)(8) (iii)f A) o f the Board's Regulation Y . The geographic scope for this activity is  a 10 m ile radius of Simpson, Kansas.Comments on this application must be received by September 6,1994.Board of Governors of the Federal Reserve System, August 18,1994.Jennifer J. Johnson,
Deputy Secretary o f the Board.[FR Doe. 94-20767 Filed 8-23r-94; 8:45 am] 
BILLING COOK «210-01-F

Vincent Bancorporation, e ta t; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding CompaniesThe companies listed in this notice have applied for the Board’s approval under section 3 o f the Bank Holding Company A ct (12 U .S .C . 1842) and §225.14 of the Board’s Regulation Y  (12 
CFR 225.14) to become a bank h old ing  company or to acquire a bank or bank holding company. The factors that are considered in acting on the applications are set forth in section 3(c) o f the A ct (12 U .S.C . 1842(c)).Each application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it w ill also be available for inspection at the offices of the Board of Governors, Interested persons may express their views in writing to the Reserve Bank or to the offices of the Board of Governors. Any comment on an application that requests a hearing must include a statement of why a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute and summarizing the

evidence that would be presented at a hearing,Unless otherwise noted, comments regarding each of these applications must be received not later than September 16,1994.
A. Federal Reserve Bank of Chicago (James A . Bluem le, Vice President) 230 South LaSalle Street, Chicago, Illinois 60690:
1. Vincent Bancorporation, Vincent, Iowa; to become a bank bolding company by acquiring 100 percent of the voting shares of Fanners Savings Bank, Vincent, Iowa.
B. Federal Reserve Bank o f Kansas 

City (John EL Yorke, Senior Vice President) 925 Grand Avenue, Kansas C ity , Missouri 64198:
1. First Sum m erfield Corporation, Summ erfield, Kansas; to become a bank holding company by acquiring 90.40 percent of the voting shares of The First National Bank o f Summ erfield, Summ erfield, Kansas.Board of Governors of the Federal Reserve System, August 18,1994.

Jennifer J .  Johnson,
Deputy Secretary o f  the Board.[FR Doc. 94-20768 Filed 8-23-94; 8:45 am} BILUNG COOK «210-01-1=
John Wisniewski; Change in Batik 
Control Notice

Acquisition of Shares of Banks or 
Bank Holding CompaniesThe notifieant listed below has applied under the Change in Bank Control A ct (12 U .S .C . 1817(j)) and § 225.41 of the Board’s Regulation Y  (12 CFR 225.41) to acquire a bank or bank holding company. The factors that are considered in acting on notices are set forth in paragraph 7 o f the A ct (12 U .S .C . 1817(j)(7)).H ie  notice is available for immediate inspection at the Federal Reserve Bank indicated. Once the notice has been accepted for processing, it w ill also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing to the Reserve Bank indicated for the notice or to the offices of the Board of Governors. Comments must be received not later than September 12, 1994.

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice President) 250 Marquette Avenue, M inneapolis, Minnesota 55480:

1. John W isniewski, New Dim , Minnesota; to acquire, as a result o f a proposed stock redemption, an additional 7.95 percent for a total of

32.45 percent of the voting shares of Minnesota Valley Financial Services, In c., St. Paul, Minnesota, and thereby indirectly acquire Courtland State Bank, Courtiand, Minnesota.Board of Governors o f the Federal Reserve System, August 18,1994.
Jennifer J . Johnson,
Deputy Secretary o f  the Board.[FR Doc. 94-20769 Filed 8-23-94; 8:45 ami 
BILUNG CODE 6210-01-F

DEPARTMENT OF THE INTERIOR

Fish and WHditfe Service

Notice of Receipt of Applications for 
PermitThe follow ing applicants have applied for a permit to conduct certain activities with endangered species. This notice is provided pursuant to Section 10(e) of the Endangered Species A ct of 1973, as amended (16 U .S .C . 1531, et 
seq.):Applicant: San Diego ZoologicalSociety, San Diego, C A , PRT-793698The applicant requests a permit to import 10 captive-barn tuataras 
(Sphenodon punctatus) from the Victoria University of W ellington, W ellington, New Zealand, for breeding to enhance the survival of the species. Applicant: Thomas L. Place, Janesville,IA , PRT—793633The applicant requests a permit to import the sport-hunted trophy of one male bontebok (Dam aliscus cbrcas 
darcas) culled from the captive herd maintained by Ciskei Government, “ Tsolwana Game Reserve” , Tarkastad, Republic o f South Africa, for the purpose of enhancement of survival of the species.Written data or comments should be submitted to the Director, U.SL Fish and W ildlife Service, O ffice of Management Authority, 4401 North Fairfax Drive, Room 420(c), Arlington, Virginia 22203 and must be received by the Director within 30 days of the date of this publication.Documents and other information submitted with these applications are available for review , subject to the 

requirements o f the Privacy A ct and 
Freedom o f Inform ation A ct, by any party who submits a written request for a copy of such documents to the following office within 30 days o f the date o f publication of this notice: U .S . Fish and W ildlife Service, O ffice o f Management Authority , 4401 North Fairfax Drive, Room 420(c), Arlington, Virginia 22203. Phone: (703/358-2104); FAX: (703/358-2281).
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Dated: August 19,1994.Margaret Tieger,

Acting Chief, Branch o f Permits, Office o f  
Management Authority.[FR Doc. 94-^20751 Filed 8-23-94; 8:45 am] 
BILUNG CODE 4310-65-P

Issuance o f Perm it fo r Marine MammalsOn May 25,1994, a notice was published in the Federal Register, Vol. 59, No. 100, Page 27031, that an application had been filed with the U .S . Fish and W ildlife Service by the Marine Mammals Management Office for a permit (PRT-790174) to import polar bear teeth collected under the Marking and Tagging Program. The teeth are to be used for aging studies to assist in population assessments.Notice is hereby given that on July 12, 1994, as authorized by the provisions of the Marine Mammal Protection A ct of 1972, as am ended (16 U .S .C . 1361 et 
seq.) the U .S . Fish and W ildlife Service authorized the requested permit subject to certain conditions set forth therein.Documents and other information submitted for these applications are available for review by any party who submits a written request to the U .S . Fish and W ildlife Service, Office of Management Authority, 4401 North Fairfax Drive, Room 420(c), Arlington, Virginia 22203. Phone (703) 358-2104 or Fax (703) 358-2281.Dated: August 19,1994.Margaret Tieger,
Acting Chief, Branch o f Permits, Office o f  
Management Authority.[FR Doc. 94-20750 Filed 8-23-94; 8:45 am] 
BILUNG CODE 4310-65-P

Geological Survey

BHP Minerals International Exploration 
Inc.

AGENCY: U .S . Geological Survey,Interior.
ACTION: Notice.
SUMMARY: Notice is hereby given that the U .S . Geological Survey has accepted from BHP Minerals International Exploration, Inc. a contribution of $20,000 to support rhenium-osmium studies of ore deposits in areas such as the Viburnum and Carlin Trends as well as several massive sulfide examples from Finland and Sweden.
DATES: This notice is effective August24,1994.
ADDRESSES: Information on the work is available to the public upon request at the following location: U .S . Geological Survey, Branch of Eastern Mineral

Resources, 959 National Center, 12201 Sunrise Valley Drive, Reston, Virginia 22092.
FOR FURTHER INFORMATION CONTACT:Dr. Holly Stein of the U .S . Geological Survey, Branch of Eastern Mineral Resources, at the address given above; telephone 703/648-5326.Benjamin A . Morgan,
Chief Geologist.[FR Doc. 94-20734 Filed 8-23-94; 8:45 am] 
BILUNG CODE 4310-31-M

U.S. Geological Survey
%

Earth Observing System (EOS) Land 
Processes Distributed Active Archive 
Center (DAAC) Science Advisory Panel

AGENCY: U .S . Geological Survey,Interior.
ACTION: Notice of meeting.
SUMMARY; Pursuant to Public Law 92- 463, the Land Processes D A A C Science Advisory Panel w ill meet at the U .S . Geological Survey Earth Resources Observation Systems (EROS) Data Center near Sioux Falls, South Dakota. The Panel, comprised of scientists from academic and government institutions, w ill provide Land Processes DAAC management with advice and consultation on a broad range of scientific and technical topics relevant to the development and operation of DAAC systems and capabilities.Topics to be reviewed and discussed by the Panel include Land Processes DAAC FY 1994 accomplishments and FY 1995 planned activities; a DAAC Concept of Operations Plan; data product development and distribution issues; D AAC user services status; information management system (IMS) development status and performance; long-term D A A C priorities; and others.
DATES: September 7 -9 ,1 9 9 4 , commencing at 8:30 a.m . on September 
7 and adjourning by 3:30 p.m . on September 9.
FOR FURTHER INFORMATION CONTACT:Dr. Bryan Bailey, Land Processes D AAC Project Scientist, U .S . Geological Survey, EROS Data Center, Sioux Falls, South Dakota 57198 at (605) 594-6001.
SUPPLEMENTARY INFORMATION: Meetings of the Land Processes D AAC Science Advisory Panel are open to the public.Dated: August 16,1994.Gortfon P. Eaton,
Director, U .S. Geological Survey.[FR Doc. 94-20733 Filed 8-23-94; 8:45 am] 
BILUNG CODE 4310-31-M

National Park Service

Gateway National Recreation Area: 
Revision of Park Boundary
AGENCY: National Park Service, Interior. 
ACTION: Notice.
SUMMARY: This notice announces a revision of the boundary of Gateway National Recreation Area. This action is being taken because Fort Wadsworth is being transferred 4o the National Park Service as a result of the closure of Naval Station New York. Areas of Fort Wadsworth are not suitable for inclusion in Gateway National Recreation Area as they are not consistent with park purposes.
FOR FURTHER INFORMATION CONTACT: Ruth Ann Storey, O ffice of the Solicitor, (202) 208-7957.
SUPPLEMENTARY INFORMATION: Naval Station New York, which includes Fort Wadsworth, is scheduled to close on August 31,1994. Fort Wadsworth is within the boundaries of Gateway National Recreation Area.The purpose of Gateway National Recreation Area, as stated in Public Law 92—592,16 U .S .C . 460cc, is “ to preserve and protect for the use and enjoyment of present and future generations an area possessing outstanding natural and recreational features * * Further, the purpose of the National Park Service, as established by the Act of August 25,1916, is “ to conserve the scenery and the natural and historic objects and the w ildlife therein in such a manner and by such means as shall leave them unimpaired for future generations.”In a period of severely limited resources, the National Park Service must focus on protecting resources directly related to the mission of the agency.Consistent with these purposes, the National Park Service has concluded that inclusion of approximately two thirds of Fort Wadsworth within Gateway National Recreation Area would protect historic resources, preserve open space opportunities, and provide public access to the park.Due to the construction of approximately 1,000,000 square feet of contemporary building space the nature and use of the area have changed significantly since the boundaries were drawn in Public Law 92-592, making areas no longer suitable for park purposes.Public Law 92-592, dated October 27, 1972, 86 Stat. 1308,16 U .S .C . 460cc(b) authorizes the Secretary of the Interior to make minor revisions of the boundaries of Gateway National



Federal Register / V o l 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43589Recreation Area when necessary by publication of a revised drawing or other boundary description in the Federal Register after advising the Committee on Energy and Natural Resources, United States Senate and the Committee on Interior and Insular Affairs ..United States House of Representatives.The Committees were advised by letters of June 15,1994 that the Secretary of the Interior intended to make a minor revision to the boundary of Gateway National Recreation Area.Accordingly the boundaries of Gateway National Recreation Area are revised to delete from the Recreation Area all of that land known as Fort Wadsworth and under the jurisdiction of the Department of Navy, except, for the following described parcel which shall remain within the boundaries of the Recreation Area:That parcel of land generally described as those properties lying east of the west line of New York Avenue (including The Gatehouse, Building 220) and including the sidewalk on the westerly side of New York Avenue; thence, proceeding south of the northern side of New York Avenue/ McLean Avenue and including the sidewalk on the northerly side of New York and McLean Avenues; thence, south along the east side of the Navy Lodge (Building 408) to the southeast comer thereof; thence, turning west, to the western boundary of the site; thence, southerly and southeasterly to include Building 400; thence, southeasterly and easterly to the south side of the Batteries Ayers and Richmond; thence easterly and Northeasterly, to the South side of the Command Post and Battery Barry; Thence, Southeasterly along the North side of Building 453; Thence, Southwesterly, along the Easterly side of Building 452 and 454, to a point on the existing fence line on the Northern side of USS North Carolina Road; Thence, Southwesterly along said existing fence line near the Northern side of U SS Carolina Road, to the Western Boundary of the Site; together with (1) a right-of- way on all existing streets and sidewalks on all of that portion of the property within Fort Wadsworth, lying outside of the Recreation Area, as is required to provide ingress, egress, and regress, for vehicle and pedestrian access to the lands within the Recreation Area and (2) a right-of-way for all existing utilities on, over, and across all of that portion of the property within Fort Wadsworth, lying outside of the Recreation Area, as is necessary to provide for the proper maintenance, repair, replacement, and use of all utilities necessary to serve the

buildings, structures, and property within the Recreation Area.A  revised boundary map bearing a date of June 1994 with a National Park Service Drawing Number 951/40,017A is available at the office of the General Superintendent, Gateway National Recreation Area, and from the Chief, Land Resources Division, M id-Atlantic Region, National Park Service, 143 South Third Street, Philadelphia, PA 19106. A  large scale map showing the lands deleted from the Recreation Area and the lands retained within the Recreation Area and bearing Drawing Number GATE/NARO 646/80,005 may also be obtained from the National Park Service.Dated: August 19,1994.Denis P. Galvin,
Acting Director, National Park Service.[FR Doc. 94-20770 Filed 8-23-94; 8:45 am] 
BILUNG CODE 4310-70-M

Bureau of Land Management 
[AZ-055-04-4210-03; AZA 25117]

Arizona; La Paz County Realty Action 
for the Lease of Public Land for Airport 
Purposes

AGENCY: Bureau of Land Management, Interior.
ACTION: Extension of segregative effect.
SUMMARY: The Bureau of Land Management received an airport lease application for the following described lands under section 302 of the Federal Land Policy and Management Act of 1976 (Pub. L. 94-579; 90 Stat. 2763; 43 U .S .C . 1732).Gila and Salt River Meridian, Arizona T . 4 N . . R .  18 W „sec. 19, all lands lying south of interstate Highway 10; sec. 30, all; sec. 31, all.The area described contains approximately 1,380 acres.
DATES: The intent of this publication is to extend the segregative effect until a lease is issued or August 19,1995, whichever occurs first.
FOR FURTHER INFORMATION CONTACT: Resource Area Manager Joy Gilbert, Bureau of Land Management, Yuma Resource Area, 3150 Winsor Avenue, Yuma, Arizona 85365, telephone (602) 726-6300. Detailed information concerning this action is also available for review.
SUPPLEMENTARY INFORMATION: This action extends the segregation first published on August 19,1993, 58 FR  44193. The town of Quartzsite has

submitted, to the Bureau of Land Management, an airport lease application for the above described lands.The town of Quartzsite application is consistent with the Final Yuma District 
Resource Management Plan.Dated: August 19,1994.Judith I. Reed,
District Manager.(FR Doc. 94-20994 Filed 8-22-94; 3:32 pm) 
BILLING CODE 4310-32-M

INTERNATIONAL TRADE 
COMMISSION

Agency Form Submitted for OMB 
Review

AGENCY: United States International Trade Commission.
ACTION: In accordance with the provisions of the Paperwork Reduction Act of 1980 (44 U .S .C . Chapter 35), the Commission has submitted a request for approval of questionnaires to the Office of Management and Budget for review.
PURPOSE OF INFORMATION COLLECTION: The forms are for use by the Commission in connection with investigation No.-. 332-344, Econom ic 
Effects o f Antidum ping and 
Countervailing Duty Measures and 
Suspension Agreem ents, instituted under the authority of section 332(g) of the Tariff Act of 1930 (19 U .S .C . 1332(g))..Summary o f Proposal(1) Number of forms submitted: two(2) Title of form: Investigation No. 332- 344, Econom ic Effects o f 

Antidum ping and Countervailing 
Duty M easures and Suspension 
Agreements—Questionnaires for U .S . 
Producers and Purchasers/lmporters(3) Type of request: new(4) Frequency of use: Producer andPurchaser/Importer questionnaire, single data gathering, scheduled for 1994. i  ;(5) Description of respondents: U .S . firms which produce, purchase, or import any of the case study products; —Frozen concentrated orange juice —Lamb meat—EPROMS —Color picture tubes —Standard welded steel pipes and tubes—Brass sheet and strip —Certain bearings —Solid urea(6) Estimated number of respondents: 180 (Producer questionnaire); 300 (Purchaser/Importer questionnaire)(7) Estimated total number of hours to complete the forms: 16,200



43590 Federal R egister / VoL 59, N o . 163 / W ednesday, A ugust 24, 1994 / N otices(8) Information obtained from the form that qualifies as confidential business information w ill be so treated by the Commission and not disclosed in a maimer that would reveal the individual operations of a firm.Additional Inform ation or CommentCopies of the forms and supporting documents may be obtained from Arona Butcher (USITC, telephone no. (202) 205-2230). Comments about the proposals should be directed to the O ffice o f information and Regulatory Affairs, O ffice of Management and Budget (OMB), W ashington, D C 20503, Attention: Desk Officer for the U .S . International Trade Commission (telephone no. 202-395-7340). A ll comments should be specific, indicating which part o f the questionnaire's objectionable, describing the concern in detail, and including specific suggested revisions or language changes. Copies o f any comments should be provided to Robert Rogowsky, Director, O ffice o f Operations, U .S . International Trade Commission, 500 E Street SW ., Washington, DC 20436.
H earing im paired in d ivid u a ls are 

advised that inform ation on this matter 
can be obtained b y contacting our 'IT'D  
term inal (telephone no. 202-205-1810).Issued: August 16,1994.By order o f the Commission.Donna R. Koehnke,
Secretary.[FR Doc. 94-20838 Filed 8-23-94; 8:45 am]
BILLING CODE 7020-02-P

{Investigation No. 731-T A -677 (Final)]

Coumarin From the People’s Republic 
of China
AGENCY: United States International Trade Com mission.
ACTION: Institution and sch ed uling o f a  
final an tidu m p in g investigation.SUMMARY: The Commission hereby gives notice of the institution of final antidumping investigation N o. 731-TA - 677 (Final) under section 735(b) o f the Tariff A ct o f 1930 (19 U .S .C . 1673d(b)) (the Act) to determine whether an industry in the United States is materially injured, or is threatened with material injury, or the establishment of an industry in  the United States is materially retarded, by reason of imports from the People’s Republic of China of coum arin,1 provided for in

1 For purposes o f  th is investigation, coum arin is 
defined as an  arom a chem ical w ith  the chem ical 
form ula AH form s an d variations o f
coumarin ere in c lu d ed  in the scope o f the 
investigation, n am ely  coum arin in crystal, flake, or

subheading 2932.21.00 of the Harmonized Tariff Schedule of the United States.For further information concerning the conduct o f this investigation, hearing procedures, and rules of general application, consult the Commission’s Rules o f Practice and Procedure, part 201, subparts A  through E (19 CFR part 201), and part 207, subparts A  and C  (19 CFR part 207).
EFFECTIVE DATE: August 2,1994.
FOR FURTHER INFORMATION CONTACT: Brad Hudgens (202-205-3189), O ffice o f Investigations, U .S . International Trade Commission, 500 E Street SW ., Washington, DC 20436. Hearing- impaired persons can obtain information on this matter by contacting the Commission’s TDD terminal on 202- 205-1810. Persons with mobility impairments who w ill need special assistance in gaining access to the Commission should contact the O ffice o f the Secretary at 202—205—2000. Information can also be obtained by calling the O ffice of Investigations’ remote bulletin board system for personal computers at 202-205-1895 (N ,8,l).
SUPPLEMENTARY INFORMATION: BackgroundThis investigation is being instituted as a result o f an affirmative preliminary determination by the Department of Commerce that imports o f coumarin from the People’s Republic of China are being sold in the United States at less than fair value within the meaning o f section 733 o f the Act (19 U .S .C . 1673b). The investigation was requested in a petition filed on December 30,1994, by Rhone-Poulenc Specialty Chem icals Co., Cranbuiy, N J.Participation in the investigation and Public service list.—Persons wishing to participate in the investigation as parties must file an entry of appearance with the Secretary to the Commission, as provided in section 201.11 of the Commission’s rules, not later than twenty-one (21) days after publication of this notice in the Federal Register. The Secretary w ill prepare a public service list containing the names and addresses of all persons, or their representatives, who are parties to this investigation upon the expiration o f the period for filing entries o f appearance.Limited disclosure o f business proprietary information (BPI) under an administrative protective order (APO) and BPI service list.—Pursuant to
powder form, and “ crude” or unrefined coumarin 
(i.e., prior to purification or crystallization). 
Excluded from the scope are ethvlcoumarins 
(Ci iH hjO z) and methylcoumarins (CioHnOA

section 207.7(a) of the Commission’s rules, the Secretary w ill make BPI gathered in this final investigation available to authorized applicants under the APO issued in the investigation, provided that the application is made not later than twenty-one (21) days after the publication o f this notice in the Federal Register. A  separate service list w ill be maintained by the Secretary for those parties authorized to receive BPI under the APO .Staff report.—The prehearing staff report in this investigation w ill be placed in the nonpublic record on October 4,1994, and a public version w ill be issued thereafter, pursuant to section 207.21 o f the Commission’s rules.Hearing.—The Commission w ill hold a hearing in connection with this investigation beginning at 9:30 a.m . on October 18,1994, at the U .S . International Trade Commission Building. Requests to appear at the hearing should be filed in writing with the Secretary to the Commission on or before October 4,1994. A  nonparty who has testimony that may aid the Commission’s deliberations may request permission to present a short statement at the hearing. A li parties and nonparties desiring to appear at the hearing and make oral presentations should attend a prehearing conference to be held at 9:30 a.m . on October 11, i 1994, at the U .S . International Trade Commission Building. Oral testimony and written materials to be submitted at the public bearing are governed by sections 201.6(b)(2), 201.13(f), and 207.23(b) o f the Commission’s rules. Parties are strongly encouraged to submit as early in the investigation as possible any requests to present a portion of their hearing testimony in camera.Written submissions.—Each party is encouraged to submit a prehearing brief to the Commission. Prehearing briefs must conform with the provisions of section 207.22 o f the Com mission’s rules: the deadline for filing is October12,1994. Parties may also file written testimony in connection with their presentation at the hearing, as provided in section 207.23(b) o f the Commission's rules, and posthearing briefs, which must conform w ith the provisions of section 207.24 o f the Com mission’s rules. The deadline for filing posthearing briefs is October 26,1994; witness testimony must be filed no later than three (3) days before the hearing.In addition, any person who has not entered an appearance as a party to the investigation may submit a written statement of information pertinent to the subject o f the investigation on or



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43591before October 26,1994. A ll written submissions must conform with the provisions of section 201.8 of the Commission's rules; any submissions that contain BPI must also conform with the requirements of sections 201.6,207.3, and 207.7 of the Com mission’s rules.In accordance with sections 201.16(c) and 207.3 of the rules, each document filed by a party to the investigation must be served on all other parties to the investigation (as identified by either the public or BPI service list), and a certificate of service must be tim ely filed. The Secretary w ill not accept a document for filing without a certificate of service.Authority: This investigation is being conducted under authority of the Tariff Act of 1930, title VII. This notice is published pursuant to section 207.20 of the Commission’s rules.By order of the Commission.Issued: August 16,1994.Donna R . Koehnke,
Secretary.(FR Doc. 94-20837 Filed 8-23-94; 8:45 ami BILLING CODE 7020- 02-P

[Investigation No. 731-T A -718  
(Preliminary)]

Glycine From the People’s Republic of 
ChinaDeterminationOn the basis of the record1 developed in the subject investigation, the Commission determines, pursuant to section 733(a) of the Tariff Act of 1930 (19 U .S .C . 1673b(a)), that there is a reasonable indication that an industry in the United States is threatened with material injury 2 by reason of imports from the People’s Republic of China of glycine, provided for in subheading 2922.49.40 of the Harmonized Tariff Schedule of the United States, that are alleged to be sold in the United States at LTFV.BackgroundOn July 1,1994, a petition was filed with the Commission and the Department of Commerce by Hampshire Chemical Corporation, Lexington, M A , and Chattem, In c., Chattanooga, TN, alleging that an industry in the United States is materially injured or1 The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR§ 207.2(f)).5 Commissioner Crawford determines that there is a reasonable indication that an industry in the United States is materially injured by reason of imports of glycine from the People’s Republic of China that are allegedly sold in the United States at less than fair value (LTFV).

threatened with material injury by reason of LTFV imports of glycine from the People’s Republic of China. Accordingly, effective July 1,1994, the Commission instituted antidumping investigation No. 731-TA-718 (Preliminary).Notice of the institution o f the Commission’s investigation and of a public conference to be held in connection therewith was given by posting copies of the notice in the Office of the Secretary, U .S . International Trade Commission, W ashington, D C, and by publishing the notice in the Federal Register of July 8,1994 (59 FR 35137). The conference was held in W ashington, D C, on July 22,1994, and all persons who requested the opportunity were permitted to appear in person or by counsel.The Commission transmitted its determination in this investigation to the Secretary of Commerce on August15,1994. The views of the Commission are contained in USITC Publication 2804 (August 1994), entitled “ Glycine from the People’s Republic of China: Investigation No. 731-TA-718 (Preliminary).’’Issued: August 16,1994.By order of the Commission.
D onna R . Koehnke,
Secretary.[FR Doc. 94-20836 Filed 8-23-94; 8:45 am] 
BILUNG CODE 702<M>2-«>

Investigations Nos. 701-TA-363 and 364 
(Prelim inary) and Investigations Nos. 731- 
TA-711-717 (Prelim inary)

Oil Country Tubular Goods From 
Argentina, Austria, Italy, Japan, Korea, 
Mexico, and SpainDeterminationsOn the basis of the record1 developed in the subject investigations, the Commission determines, pursuant to sections 703(a) and 733(a) of the Tariff A ct of 1930 (19 U .S .C . § 1671b(a)), that there is a reasonable indication that an industry in the United States is materially injured by reason o f imports of oil country tubular gpods (OCTG)2

1 The record is defined in sec. 207.2(f) of the
Commission’s Rules of Practice and Procedure (19 
CFR 207.2(f)). .

2 The imported merchandise covered by 
Commerce’s antidumping investigations is hollow 
steel products of circular cross-section, including 
oil well casing, tubing, and drill pipe of iron (other 
than cast iron) or steel (both carbon and ailoy), 
whether seamless or welded, whether or not 
conforming to API or non-API specifications, 
whether finished or unfinished (including green 
tubes and limited service O C T G  products). These 
petitions do not cover casing, tubing, or drill pipe 
containing 10.5 percent or more by weight of 
chromium.

from Austria and Italy that are alleged to be subsidized by the Governments of Austria and Italy, and from Argentina, Austria, Italy, Japan, Korea, M exico, and Spain that are alleged to be sold in the United States at less than fair value (LTFV). The subject merchandise is provided for in subheadings 7304.20, 7305.20, and 7306.20 of the Harmonized Tariff Schedule of the United States.BackgroundOn June 30,1994, petitions were filed with the Commission and the Department of Commerce by B ellville, B ellville, TX; IPSCO , Camanche, LA; Koppel, Beaver Falls, PA; Maverick, Chesterfield, M O; North Star, Youngstown, OH; U .S . Steel, Pittsburgh, PA; and USS/KOBE, Lorain, O H ,3 alleging that an industry in the United States is materially injured or threatened with material injury by reason of subsidized imports of OCTG from Austria and Italy ànd by reason of LTFV imports of OCTG from Argentina, Austria, Italy, Japan, Korea, M exico, and Spain. Accordingly, effective June 30, 1994, the Commission instituted countervailing duty investigations Nos. 701-TA-363 and 364 (Preliminary) and antidumping investigations Nos. 731- TA-711-717 (Preliminary).Notice of the institution of the Commission’s investigations and of a public conference to be held in connection therewith was given by posting copies of the notice in the Office of the Secretary, U .S . International Trade Commission, W ashington, D C, and by publishing the notice in the Federal Register of July 7,1994 (59 F.R . 34864). The conference was held in W ashington, D C, on July 22,1994, and all persons who requested the opportunity were permitted to appear in person or by counsel.The Commission transmitted its determinations in these investigations to the Secretary o f Commerce on August15,1994. The views of the Commission are contained in U SITC Publication 2803 (August 1994), entitled “ O il Country Tubular Goods from Argentina, Austria, Italy, Japan, Korea, M exico, and Spain: Investigations Nos. 701-TA-363 and 364 (Preliminary) and Investigations Nos. 731-TA-711-717 (Preliminary).”By order of the Commission.
3 Lone Star, Dallas, TX , and Newport, Newport, 

KY, joined as petitioners in these investigations 
subsequent to the filing of the petitions.
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Issued: A u gust 16,1994.

D onna R . K oehnke,
Secretary.[FR Doc. 94-20839 Filed 8-23-94; 8:45 am]B ILLIN G  C O D E  7020- 02- P
INTERSTATE COMMERCE 
COMMISSION
[E x Parte No. 521]

Railroad Revenue Adequacy—1993 
Determination

AGENCY: Interstate Commerce Commission.
ACTION: Notice of decision.
SUMMARY: On August 2 3 ,1 9 9 4 , the Commission served a decision announcing the 1993 revenue adequacy determinations for the Nation’s class I railroads. Two carriers (Illinois Central Railroad Company [IC] and Kansas City Southern Railway Company [KCS]) are found to be revenue adequate. The remaining class I carriers are found to be revenue inadequate.
EFFECTIVE DATE: This decision shall be effective August 23,1994.
FOR FURTHER INFORMATION CONTACT: Leonard J . Blistein, (202) 927-6171. [TDD for hearing impaired: (202) 927— 5721.]
SUPPLEMENTARY INFORMATION: This annual determination of railroad revenue adequacy is made in accordance with the standards developed in S ta n d a rd s fo r  R a ilro a d  
R e v e n u e  A d e q u a c y , 364 I.C .C . 803 (1981), as m odified in S ta n d a rd s fo r  
R a ilr o a d  R e v e n u e  A d e q u a c y , 3 I.C .C .2d 261 (1986), and S u p p le m e n ta l R e p o rtin g  
o f  C o n s o lid a te d  In fo rm a tio n  fo r  
R e v e n u e  A d e q u a c y  P u r p o se s , 5 I.C .C .2d 65 (1988). It also incorporates m odifications made in R a ilro a d  
R e v e n u e  A d e q u a c y —198 8  
D e te rm in a tio n , 6 1.C.C.2d 933 (1990). This decision applies the rate of return standard to data for the year 1993.A  railroad w ill be considered revenue adequate under 49 U .S .C . 10704(a) if  it achieves a rate o f return on net investment equal to at least the current cost of capital for the railroad industry for 1993, determined to be 11.4 percent in R a ilr o a d  C o s t  o f  C a p ita l—1 9 9 3 ,10I.C .C .2d 93 (1994). In this proceeding, the Commission applied the revenue adequacy standards to each class I railroad, and it found that only IC  and KCS were revenue adequate.Additional information is contained in the Commission’s formal decision. To purchase a copy of the fu ll decision, write to, ca ll, or pick up in person from: Dynamic Concepts, Inc., Room 2229,

Interstate Commerce Commission Building, W ashington, DC 20423. Telephone: (202) 289-4357/4359. [Assistance for the hearing impaired is available through TDD services (202) 927-5721.1Environmental and Energy ConsiderationsWe conclude that this action w ill not significantly afreet either the quality of the human environment or the conservation o f energy resources.Regulatory Flexibility AnalysisPursuant to 5 U .S .C . 603(b), we conclude that our action in this proceeding w ill not have a significant economic impact on a substantial number o f sm all entities. The purpose and effect o f the action is merely to update the annual railroad industry revenue adequacy finding by the Commission. No new reporting or other regulatory requirements are imposed, directly or indirectly, on sm all entities.Decided: August 10,1994.
By the Commission, Chairman McDonald, 

Vice Chairman Phillips, Commissioners 
Simmons and Morgan.
Vernon A . W illiam s,
Acting Secretary.[FR Doc. 94-20759 Filed 8-3-94; 8:45 ami B IL U N G  C O D E  7035- 31-P
DEPARTMENT OF JUSTICE

Drug Enforcement Administration

Manufacturer of Controlled 
Substances; CorrectionIn the Federal Register (FR Doc. 94- 13398) V ol. 59, No. 105 at page 28566, dated June 2,1994, the listing of controlled substances should not have included Heroin (9200) for Radian Corporation, 8501 Mopac B lvd., P .O . Box 201088, Austin, Texas 78720.Dated: August 16,1994.
G ene R . H a islip ,
Deputy Assistant Adm inistrator, O ffice o f 
Diversion Control, Drug Enforcem ent 
Adm inistration.[FR Doc. 94-20772 Filed 8-23-94; 8:45 am]B ILLIN G  C O D E  4410-O S -M
importation of Controlled Substances; 
CorrectionIn the Federal Register (FR Doc. 94- 13397) V ol. 59, No. 105 at page 28566, dated June 2,1994, the listing of controlled substances should not have included Dihydromorphine (9245) for Radian Corporation, 8501 M opac Blvd., P .O . Box 201088, Austin, Texas 78720,

Dated: August 16,1994.
G ene R . H a islip ,
Deputy A ssistant Adm inistrator, O ffice o f 
Diversion Control, Drug Enforcem ent 
Adm inistration.[FR Doc. 94-20773 Filed 8-23-94; 8:45 am] B ILLIN G  C O D E  4410-09-4«
Importer of Controlled Substances; 
RegistrationBy Notice dated June 22,1994, and published in the Federal Register on June 29,1994, (59 FR 33544), W ildlife Laboratories, In c., 1401 D uff Drive, Suite 600, Ft. Collins, Colorado 80524, made application to the Drug Enforcement Administration to be registered as an importer of the basic classes of controlled substances listed
be low :

Drug Schedule

Etorphine Hydrochloride (9059) ... II
Carfentanil (9743).............. ........... IINo comments or objections have been received. Therefore, pursuant to Section 1008(a) of the Controlled Substances Import and Export A ct and in accordance with Title 21, Code of Federal Regulations, Section 1311.42, the above firm is granted registration as an importer of the basic classes of controlled substances listed above.Dated: August 16,1994.
G ene R . H a islip ,
Deputy A ssistant Adm inistrator, O ffice o f 
Diversion Control, Drug Enforcem ent 
Adm inistration.[FR Doc. 94-20771 Filed 8-23-94; 8:45 am] B IL U N G  C O D E  4410- 09-M
NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES

National Endowment for the Arts; 
MeetingPursuant to section 10(a)(2) o f the Federal Advisory Committee A ct (Public Law 92-463), as amended, notice is hereby given that a meeting of the International Advisory Panel (U.S./ Canada/Mexico International Fellowships and Residencies Section) to the National Council on the Arts will be held on September 20-23,1994. The panel w ill meet from 9:30 a.m . to 5:00 p.m . on September 20-22 and from 9:30a.m . to 3:30 p.m . on September 23 in Room 716, at the Nancy Hanks Center, 1100 Pennsylvania Avenue, N .W ., Washington D .C . 20506.A  portion o f this meeting w ill be open to the public from 9:30 a.m . to 10;30



Federal R egister / Vói. 59, No. 163 / W ednesday, August 24, 1994 / Notices 43593a.m. on September 20 for welcome, introductions and instructions.The remaining portions of this meeting from 10:30 a.m . to 5:00 p.m . on September 20 and from 9:30 a.m . to 5:00 p.m. on September 21-22; and from 9:30 a.m. to 3:30 p.m . on September 23 are for the purpose of panel review, discussion, evaluation, and recommendation on applications for financial assistance under the National Foundation on the Arts and the Humanities A ct o f 1965, as amended, including information given in confidence to the agency by grant applicants. In accordance with the determination of the Chairman of February 8,1994, these sessions w ill be closed to the public pursuant to subsection (c)(4), (6) and (9){B) o f section 552b o f Title 5, United States Code.Any person may observe meetings, or portions thereof, o f advisory panels which are open to the public, and may be permitted to participate in the panel’s discussions at the discretion of the Panel chairman and with the approval of the full-tim e Federal employee in attendance.If you need special accommodations due to a disability, please contact the Office of Special Constituencies,National Endowment for the Arts, 1100 Pennsylvania Avenue, N .W .,Washington D .C ., 20506, 202/682-5532, TYY 202/682—5496, at least seven (7) days prior to the meeting.Further information with reference to this meeting can be obtained from M s. Yvonne M . Sabine, Committee Management O fficer, National Endowment for the Arts, W ashington,D.C. 20506, or call 202/682-5439.Dated: August 19,1994.
Yvonne M . Sabine,
Director, O ffice o f Panel Operations, National 
Endowment for the Arts.[FR Doc. 94-20788 Filed 8-23-94; 8:45 am] 
BILUNG CODE 7537-Q1-M

NUCLEAR REGULATORY 
COMMISSION

Documents Containing Reporting or 
Recordkeeping Requirements Office of 
Management and Budget (OMB)
ReviewAGENCY: U .S . Nuclear Regulatory Commission (NRC).ACTION: Notice of the OMB review o f * information collection.
SUMMARY: The N RC has recently submitted to OM B for review the following proposal for the collection o f information under the provisions of the

Paperwork Reduction A ct o f 1980 (44 U .S .C . Chapter 35).1. Type o f submission, new, revision, or extension: Revision2. The title of the information collection: Personal Qualification Statement—Licensee3. The form number i f  applicable: NRC Form 3984. How often the collection is required: On occasion and every six years (at renewal).5. Who w ill be required or asked to report: Individuals requiring a license to operate the controls at a nuclear facility.6. An estimate o f the number o f response: 1660 annually.7. An estimate o f the total number o f hours needed to com plete the requirement or request: 1730; approximately 1.04 hours per response.8. An indication o f whether Section 3504(h), Pub. Law 96-511 applies:Not applicable.9. Abstract: NRC Form 398 requests detailed information that should be submitted by a licensing candidate when applying for a new or renewal license to operate the controls at a nuclear facility. This information, once collected, would be used for licensing actions and for generating reports on the Operator Licensing Program.Copies of the submittal may be inspected or obtained for a fee from the NRC Public Document Room, 2120 L Street, NW. (Lower Level), Washington, DC 20555.Comments and questions should be directed to the OMB reviewer: Troy H illier, O ffice o f Information and Regulatory Affairs (3150-0090), N EO B- 10202, Office o f Management and Budget, W ashington, DC 20503.Comments can also be submitted by telephone at (202) 395-3084.The NRC Clearance Officer is Brenda,J. Shelton, (301) 415-7232.Dated at Rockville, Maryland, this 17th day of August, 1994.For the Nuclear Regulatory Commission 
Gerald F. C ranford,
Designated Senior O fficia l fo r Inform ation 
Resources M anagem ent [FR Doc. 94-20757 Filed 8-23-94; 8:45 am] 
BILUNG CODE 7590-01-M

Licensing Support System Advisory 
Review Panel

AG EN CY: Nuclear Regulatory Commission.
ACTION: Notice o f meeting.

The Licensing Support System Advisory Review Panel (LSSARP) w ill meet at 2:00 p.m . on Friday, September9,1994, at the Nuclear Regulatory Commission’s Headquarters building, Room 1 F 7 -9 ,11555 Rockville Pike, Rockville, M aryland. The entire meeting w ill be open to the public pursuant to the Federal Advisory Committee Act (Pub. L. 94-463, 86 Stat. 770-776).The Nuclear Regulatory Commission (NRC) established the LSSARP in 1989 to provide advice and recommendations to the NRC and to the Department of Energy (DOE) on topics, issues, and activities related to the design, development and operation o f an electronic information management system known as the Licensing Support System (LSS). This system w ill contain information relevant to the Commission’s future licensing proceeding for a geologic repository for the disposal of high-level radioactive waste. Membership on the Panel consists o f representatives of the State of Nevada, a coalition of effected units of local government in Nevada, the National Congress o f American Indians, a coalition of organizations representing the nuclear industry, DOE, NRC and two other agencies o f the Federal government w hich have experience with large electronic information management systems.The primary purpose o f the meeting is to provide status information to the Panel regarding current NRC and DOE activities with respect to the modified approach for the design and operation of the LSS which was proposed by the NRC and discussed by die Panel at its October 1993 and A pril 1994 meetings.Interested persons may make oral presentations to the Panel or file written statements. Requests for oral presentations should be made to the contact person listed below as far in advance as practicable so that appropriate arrangements can be made.For further information regarding this meeting contact John C  Hoyle, O ffice of the Secretary, U .S . Nuclear Regulatory Commission, W ashington, DC 20555: telephone 301-504-1968.Dated: August 18,1994.'
Joh n  C  H o yle,

A  dvisory Com m ittee Management O fficer.[FR Doc. 94-20760 Filed 8-23-94; 8:45 am] 
BILLING CODE 7590-01-M
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[Docket No. 40-2061]

Kerr-McGee West Chicago Facility 
Closing of Local Public Document 
RoomNotice is hereby given that the Nuclear Regulatory Commission (NRC) is closing the local public document room (LPDR) for records pertaining to the Kerr-McGee Chem ical Corporation’s West Chicago Rare Earths Facility located at the West Chicago Public Library, West Chicago, Illinois, effective August 31,1994.There is no longer a need for the LPDR since the NRC approved an amendment to the Agreement with the State of Illinois under which the State w ill assume regulatory authority over uranium and thorium m ills and m ill tailings. The Illinois Department of Nuclear Safety w ill be the State agency responsible for administering the regulatory program. The transfer of the license from the NRC to the State of Illinois was effective November 1,1990.Dated at Rockville, Maryland, this 19th day of August, 1994.For the Nuclear Regulatory Commission. 
Walter E. Oliu,
Acting Director, D ivision o f Freedom o f 
Information and Publications Services, O ffice  
o f A  dm inistration.[FR Doc. 94-20755 Filed 8-23-94; 8:45 am] 
BILUNG CODE 7590-01-M

[Docket Nos. 50 -313 /368,72-1007; License 
Nos. D PR -51/N PF-6]

Arkansas Nuclear One; Sierra Nuclear 
Corporation; Receipt of Petition for 
Director’s Decision Under 10 CFR 
2.206Notice is hereby given that by Petition dated July 5,1994, Dennis Drnns, on behalf of the W isconsin Citizen’s U tility Board (CUB or Petitioner) requested that the Nuclear Regulatory Commission (NRC) take action with regard to Arkansas Nuclear One Units 1 and 2 (ANO). The W isconsin CUB has previously corresponded with NRC concerning issues related to the NRC- certifled VSC-24 dry storage cask due to W isconsin Electric Power Company’s planned use of the cask at its Point Beach nuclear power plant. Petitioner requests that: (1) The NRC determine the applicability of 10 CFR 72.48 to 10 CFR Subparts K and L and inform the public of this determination; (2) the NRC direct its legal counsel to determine whether Entergy Operations, Inc. (Entergy) is in violation of any NRC regulations regarding Entergy’s use of 10 CFR 72.48 with respect to making modifications to the VSC-24 Cask

Safety Analysis Report (SAR) for use at Arkansas Nuclear One (ANO) and inform the public of this determination;(3) the NRC determine whether Entergy’s directions to Sierra Nuclear Corporation (SNC) to construct more casks than were approved was a violation of NRC regulations and order Entergy to cease its use of 10 CFR 72.48 until the NRC completes an investigation of the applicability of 10 CFR 72.48 to 10 CFR Part 72, Subparts K and L; and (4) the NRC determine whether SN C’s construction of the casks for use at AN O was a violation of NRC regulations and order SN C to cease all construction of VSC-24 casks for use at AN O that are being constructed based on Entergy’s 10 CFR 72.48 evaluation.Petitioner asserts as bases for these requests that: AN O  is currently pursuing spent fuel storage at AN O  through use of 10 CFR Subparts K and L; ANO currently intends to utilize the VSC-24 constructed by vendor SNC under an SAR submitted in October, 1991 and safety evaluation report (SER), issued by the NRC in A pril, 1993; an NRC response, dated January 31,1994, to an October 13,1993, public request for information, stated that Subparts K and L of 10 CFR Part 72 are silent on cask SAR and certificate changes after the final rule; and A N O  request for a rule exemption to 10 CFR 72.234(c) was granted by the NRC to allow for the fabrication of four VSC-24 casks to the longer length prior to NRC approval of SN C’s June 14,1993, submittal of Revision 1 to the 1991 VSC-24 Cask SAR; a February 14,1994, memorandum to NRC Assistant General Counsel Treby requested a legal interpretation of the applicability of 10 CFR 72.48 to general licenses issued under 10 CFR 72.210; a May 19,1994, meeting was held regarding SN C’s revisions to VSC-24 SAR and the applicability of 10 CFR 72.48 to general license users, as w ell as a June 3,1994, memorandum regarding this meeting w hich stated that “ the license can make its own interpretation of the regulations;”  and a letter, dated June 2,1994, from Entergy to the NRC which stated that Entergy has directed SNC to fabricate all fourteen planned casks with the increased length and that Entergy plans to continue to conduct evaluations in accordance with 10 CFR 72.48.The Petition has been referred to the O ffice of Nuclear Material Safety and Safeguards pursuant to 10 CFR 2.206.As provided by Section 2.206, appropriate action w ill be taken with regard to the specific issues raised by the Petition in a reasonable time.A  copy of the Petition is available for inspection at the Commission’s Public

Document Room at 2120 L Street, NW., Washington, DC 20555.Dated at Rockville, Mayland, this 16th day of August 1994.
For the Nuclear Regulatory Commission. 

Robert M . Bem ero,
Director, O ffice o f Nuclear Material Safety 
and Safeguards.[FR Doc. 94-20756 Filed 8-23-94; 8:45 am] 
BILUNG CODE 7590-01-M

[Docket No. 030-02764; License No. 3 4 - 
06903-05, EA 94-039]

University of Cincinnati, Cincinnati, 
Ohio; Order imposing Civil Monetary 
PenaltyThe University of Cincinnati (Licensee) is the holder of Byproduct Material License No. 34-06903-05 issued by the Nuclear Regulatory Commission (NRC or Commission) on March 28,1958. The license authorizes the Licensee to use and possess, among other things, licensed material for the purposes described in 10 CFR 35.100,10 CFR 35.200,10 CFR 35.300,10 CFR 35.400, and 10 CFR 35.500, and in accordance with the licensee conditions specified therein.
11An inspection of the Licensee’s activities was conducted from January 16 through February 11,1994. The results of the inspection indicated that the Licensee had not conducted its activities in full compliance with NRC requirements. A  written Notice of Violation and Proposed Imposition of C ivil Penalty (Notice) was served upon the Licensee by letter dated March 25, 1994. The Notice states the nature of the violations, the provisions of the NRC’s requirements that the Licensee had violated, and the amount of the civil penalty proposed for the violation.The Licensee responded to the Notice by letter dated A pril 21,1994. In its response, the Licensee admitted in part the violation which was assessed a civil penalty, but contested the issuance of the monetary penalty.
I l lAfter consideration of the Licensee’s response and the statements of fact, explanation, and argument for mitigation contained therein, the NRC staff has determined, as set forth in the Appendix to this Order, that the violation occurred as stated. The NRC staff has reevaluated the information and determined that the penalty proposed for the violation should not have been escalated based on the Licensee’s performance. Therefore the



Federal Register / V o l. 59, N o . 163 / W ednesday, A ugust 24, 1994 / N otices 4 35 95civil penalty proposed for the violation designated in the Notice should be mitigated by 50% based on reconsideration o f application of the Licensee Performance factor in the Enforcement Policy and a civil penalty of $2,500 should be imposed.IVIn view of the foregoing and pursuant to Section 234 o f the Atom ic Energy A ct of 1954, as amended (Act), 42 U .S .C . 2282, and 10 CFR 2.205, it is hereby ordered that:The Licensee pay a civil penalty in the amount of $2,500 Within 30 days of the date of this Order, by check, draft, money order, or electronic transfer, payable to the Treasurer o f the United States and m ailed to the Director, O ffice of Enforcement, U .S . Nuclear Regulatory Commission, ATTN: Document Control Desk, Washington, D .C . 20555.V The Licensee may request a hearing within 30 days of the date of this Order. A request for a hearing should be clearly marked as a “ Request for an Enforcement Hearing" and shall be addressed to the Director, Office of Enforcement, U .S . Nuclear Regulatory Commission, Washington, D .C. 20555, with a copy to the Commission’s Document Control Desk, Washington, D.C. 20555. Copies also shall be sent to the Assistant General Counsel for Hearings and Enforcement at the same address and to the Regional Administrator, NRC Region IE , 801 Warrenville Road, Lisle, Illinois 60532- 4351.If a hearing is requested, the Commission w ill issue an Order designating the time and place of the hearing. If the Licensee fails to request a hearing within 30 days o f the date of this Order, the provisions of this Order shall be effective without further proceedings. If payment has not been made by that tim e, the matter may be referred to the Attorney General for collection. In the event the Licensee requests a hearing as provided above, the issues to be considered at such hearing shall be whether, on the basis of the violation, this Order should be sustained.Dated at Rockville, Maryland th is 17th day 
of A ugu st 1994.For the Nuclear Regulatory Commission. James Lieberman,
Director, O ffice o f Enforcem ent.Appendix—Evaluation and ConclusionOn March 25,1994, a Notice of Violation and Proposed Imposition of -Civil Penalty (Notice) was issued for

violations identified during an NRC inspection. The University of Cincinnati, Cincinnati, Ohio (Licensee) responded to the Notice on April 21, 1994. The Licensee admitted in part the violation assessed a civil penalty, but contested the issuance of the proposed civil monetary penalty and requested mitigation because of their recent improved performance. The N RC’s evaluation and conclusion regarding the Licensee’s request follows:
R e sta te m e n t o f  V io la tio n  I10 CFR 20.207(a) requires that licensed materials stored in an unrestricted area be secured against unauthorized removal from the place o f storage. 10 CFR 20.207(b) requires that licensed materials in an unrestricted area and not in storage be tended under constant surveillance and immediate control of the Licensee. As defined in 10 CFR 20.3(a)(17), an unrestricted area is any area access to w hich is not controlled by the Licensee for purposes of protection of individuals from exposure to radiation and radioactive materials.Contrary to the above, between June 22,1993, and October 5,1993, licensed material consisting o f approximately 20 m illicuries of strontium-90 stored in Room No. 4 of the O ld Operating Pavilion, an unrestricted area, was not secured against unauthorized removal, and was not under constant surveillance and immediate control of the Licensee.

S u m m a r y  o f  L ic e n s e e 's  R e q u e st fo r  
M itig a tio nThe Licensee admitted the violation in part, but contested the civil penalty because it asserted that: (1) The licensed material was stored in a restricted area; and (2) the NRC misapplied the civil penalty adjustment factors of licensee performance and prior opportunity to identify the violation.The Licensee agreed that licensed material was lost or stolen; however, the Licensee disagreed that the room from which licensed material was removed was an unrestricted area. The Licensee contended that since Room No. 4 of the Old Operating Pavilion was locked and posted with a. “ Caution—Radioactive M aterial” sign, the area was a “ restricted area." The Licensee stated that the security of the restricted area was compromised by unauthorized personnel.The Licensee believes that the NRC improperly considered the Licensee’s performance. The Licensee does not believe that the performance on July 21, 1991 (loss of three iridium-192 brachytherapy seeds) is related to this event because the two events had

dissim ilar root causes and the July 21, 1991 incident should not have been considered in the issue at hand. The Licensee also contested the application of this civil penalty adjustment factor because of the Licensee’s good performance in the recent past.The Licensee further contested the civ il penalty because it asserted that the NRC incorrectly applied the civil penalty adjustment factor for prior opportunity to identify the violation. The Licensee stated that it did not know or suspect that NRC licensed material was missing on either June 23 or August 3,1993.
N R C  E v a lu a tio n  o f  L ic e n s e e 's  R e q u e st  
fo r  M itig a tio nAs defined in 10 CFR 20.3(a)(14), a restricted area is any area access to which is controlled by the Licensee for purposes of protection of individuals from exposure to radiation and radioactive materials. Conversely, as defined in 10 CFR 20.3(a)(17), an unrestricted area is any area access to which is not controlled by the Licensee for purposes o f protection of individuals from exposure to radiation and radioactive materials. W hile a “ Caution—Radioactive M aterials" sign fu lfills the requirement of 10 CFR 20.203(e), the mere posting of precautionary signs on a door does not ensure that individuals w ill not enter the area and, therefore, does not define an area as either restricted or unrestricted. Positive access control ran only be achieved by mechanical means such as locking the area or by the presence of Licensee personnel who have been instructed to control access.If the area is locked, the key to the lock must be lim ited to those individuals who are authorized to have access to the area.The Licensee’s report of the lost source, dated November 3,1993, states that on June 22,1993 Radiation Safety Office staff observed Hospital Housekeeping personnel in Room No. 4 of the Old Operating Pavilion and determined that they had gained access through a side door. The lock to that side door was accessible by a master key possessed by housekeeping personnel. The Licensee’s report continues that on June 23,1993, Radiation Safety Office staff again found housekeeping personnel in Room No. 4 with access having been gained through the same side door. The side door lock was rekeyed on June 23,1993. The Licensee’s report further states that housekeeping personnel were not authorized to be in that room. Nonetheless, the key in possession of the housekeeping staff allowed those employees unfettered access to the area.



43596 Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesTherefore, in the absence of positive access {key) control, Room No. 4 of the O ld Operating Pavilion became an unrestricted area when the key was issued to the housekeeping staff.In assessing the Licensee’s performance, the NRC noted that on July 21,1991, the Licensee lost accountability for three iridium-192 brachytheraphy sealed sources. The Licensee contends that the two events are dissim ilar and the July 21,1991 event should not be considered in assessing the current civil penalty. The July 21,1991 incident related to failure to survey all items before they wee removed from a therapy patient’s room and the recent event related to maintaining proper storage. However, both events have at their root the inadequate control of licensed material. The corrective action for the 1991 event included providing training and revising procedures for unusual circumstances involving the use of licensed material. Had those procedures been followed during the recent event, the strontium-90 source might have been located. Therefore, the July 21,1991 event is relevant to this enforcement action.The NRC Enforcement Policy states that when assessing licensee performance, consideration w ill be given to, among other things, the effectiveness of previous corrective action for sim ilar problems, overall performance and the previous enforcement history. Clearly, prior performance is not lim ited to related issues, but is intended to reflect the overall performance of a licensee over the last several years. Consequently, weight must be given to both the area of concern (i.e ., loss of control of material) and the overall performance of the Licensee. W hile the NRC expected the corrective actions for the July 21, 1991 event would have prevented this occurrence, it also recognizes that the Licensee reported the violation and its performance has improved over the last few years. Subsequent to the 1991 event there have been two routine inspections and only five violations were identified for a program of this size. Therefore, these two aspects offset each other and neither mitigation nor escalation is appropriate for licensee performance. Accordingly, the amount of the civil penalty is reduced by $2,500.Regarding the NRC’s assessment of the civil penalty adjustment factor for prior opportunity to identify the violation, the Licensee had opportunities on at least June 23 and August 3,1993 to perform inventories to account for all licensed material in the restricted area in question. On June 22,

1993, the Licensee’s Radiation Safety Office staff found unauthorized personnel in he restricted area. The Licensee’s Radiation Oncology staff performed an inventory of licensed materials in  that area and accounted for all material. However, on June 23,1993, the Licensee’s Radiation Safety Office again found unauthorized personnel in the same restricted area, but the Licensee did not perform an inventory to account for licensed materials. Sim ilarly, on August 3,1993, the Licensee attempted to leak test the strontium-90 source. The Licensee could not find that source and did not make an attempt to locate it.In the response to the Notice of Violation and Proposed Imposition of C ivil Penalty the Licensee contended that Licensee personnel were performing leak tests, not inventories, on August 3,1993; therefore, the NRC incorrectly applied the civil penalty adjustment factor for prior opportunity to identify the violation. In the Licensee’s event report of November 3, 1993, the Licensee reported, “ * * * Between August 3,1993, and October 5, 1993, the Radiation Safety Office Staff member went ‘a couple of times’ to O ld Op 4 to perform the leak test. Each time the source had not been returned. * * * ” Therefore, it appears to NRC staff that the Licensee had many opportunities to locate the source. The Licensee’s November 3,1993, report went on to state, “ * * * Radiation Safety personnel were reminded to question abnormal occurrences such as sealed sources not being in their storage location and to investigate immediately and to report missing sources immediately to their supervisor. Assumptions are not be made by Radiation Safety Staff members * *The purpose of the civil penalty adjustment factor for prior opportunity to identify the violation is to encourage Licensees to take effective action in response to opportunities to identify violations. The Licensee’s statement of November 3,1993 clearly shows that the Licensee did not take effective action in response to m ultiple opportunities to identify the violation and supports the NRC’s position that the Licensee did not avail itself of any of the opportunities.
N BC ConclusionThe NRC has concluded that this violation occurred as stated. However, the NRC staff has reevaluated the information and determined that the penalty proposed for the violation should not have been escalated based on the Licensee’s performance and therefore is reducing the proposed civ il penalty from $5,000 to $2,500.

Consequently, a civil penalty in the amount of $2,500 should be imposed.
Enclosure 2—NRC Evaluation of 
Contested Violations not Assessed a 
Civil PenaltyOn March 25,1994, a Notice of Violation and Proposed Iniposition of C ivil Penalty (Notice) was issued for violations identified during an NRC inspection. Several of the cited violatipns were not assessed a civil monetary penalty. The University of Cincinnati, Cincinnati, Ohio (Licensee) responded to the Notice on April 21, 1994, and contested several of the violations for which a civil penalty was not proposed. The NRC’s evaluation and conclusion regarding the Licensee’s points about the violations not assessed a civil penalty follows:
License N o. 34-06903-05. Restatement 
o f Violation II.B .2Condition 27 of License No. 34- 06903-05, effective with the issuance of Amendment No. 70 on June 29,1992, requires that the Licensee conduct its program in accordance with statements, representations and procedures contained in an application received September 20,1990, a letter dated February 26,1992, and other referenced documents.Condition 20 of License No. 34- 06903-05, effective at the time of issuance of Amendment No. 59 on March 16,1989, required that the Licensee conduct its program in accordance with statements, representations and procedures contained in an application dated August 13,1984 including attachments dated August 9,1984, and other referenced documents.10 CFR 35.50(b)(4) requires, in part, that a Licensee test each dose calibrator for geometry dependence upon installation over the range of volumes and volume configurations for which it w ill be used.Appendix 13.C., “ Dose Calibrators,” of the referenced application received September 20,1990, requires, as of June 29,1992 with tire issuance of Amendment No. 70 to License No. 34- 06903-05, that the Licensee perform dose calibrator geometry dependence testing in accordance with the model procedure for calibrating dose calibrators published in Appendix C to Regulatory Guide 10,8, Revision 2, August 1987. Items 6.b. through 6.f. of the model procedure require that geometry dependence testing be performed for the type of syringe that is normally used for injections.Pages 24 and 25 of the referenced August 9,1984 attachments to the



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43597August 13,1984 referenced application required that the Licensee conduct geometrical dependence testing on its dose calibrators in accordance with the procedure specified in Regulatory Guide10.8, Revision 1, October 1980. Section 2, Item F , of Appendix D to Regulatory Guide 10.8, Revision 1, October 1980, requires that geometry dependence testing be determined for a syringe.Contrary to the above, as of February11,1994, the Licensee did not conduct dose calibrator geometrical dependence testing on any of its dose calibrators for the type of syringe that is normally used for injections. Specifically, the Licensee did not perform syringe geometrical dependence testing on the dose calibrator installed on March 5,1992 at the Radioisotope Laboratory, on the dose calibrator installed in July 1992 at the Children’s Hospital and M edical Center, and on the dose calibrator installed on April 8,1989 at the M edical Arts Building.
Summary o f Licensee’s Response to 
Violation I1.B.2The Licensee admitted the violation in part and acknowledged that personnel did not understand that the geometry test must be conducted on various volumes using a syringe shield. The Licensee contended that the requirement did not*become effective until License Amendment No. 70 was issued on July 22,1992.
NRC’s Evaluation o f the Licensee’s 
Responses to Violations II.B .2As described in  the March 25,1994, Notice of Violation, the Licensee’s license application of August 9,1984, made the commitment to conduct geometrical dependence testing on its dose calibrators in accordance with the procedure specified in Regulatory Guide10.8, Revision 1, October 1980. Section 2, Item F of Appendix D to Regulatory Guide 10.8, Revision 1, October 1980, required that geometry testing be determined for a syringe. Therefore the Licensee was required to conduct geometrical, dependence testing as of August 9,1984, and not July 22,1992, as the Licensee contended.
NRC ConclusionThe NRC has concluded that the violation occurred as stated and neither an adequate basis for a reduction of the severity level nor for recision of the violation was provided by the Licensee.
L icen se No. 34-06903-13. Restatement 
V io la tio n s A -GA. 10 CFR 36.23(b) requires, in part, that each entrance to a radiation room at a panoramic irradiator have an

independent backup access control to detect personnel entry while the source is exposed. Detection of entry while the source is exposed must cause the source to return to its fully shielded position and must also activate a visible and audible alarm to make the individual entering the room aware of the hazard.Contrary to the above, as of February11.1994, the entrance to the radiation room at the Licensee’s panoramic irradiator located in Room E357 of the M edical Science Building did not have an independent backup access control to detect personnel entry while the source was exposed.B. 10 CFR 36.23(d) requires, in part, that before the source moves from its shielded position in a panoramic irradiator, the source control must automatically activate conspicuous visible and audible alarms to alert people in the radiation room that the source w ill be moved from its shielded position.Contrary to the above, as of February11.1994, the source control of the Licensee’s panoramic irradiator located in Room E357 of the M edical Science Building did not automatically activate conspicuous visible and audible alarms to alert people in the radiation room prior to source movement from its shielded position that the source w ill be moved from its shielded position.C . 10 CFR 36.23(f) requires, in part, that each radiation room of a panoramic irradiator contain a control that prevents the source from moving from the shielded position unless the control has been activated and the door or barrier to the radiation room has been closed within a preset time after activation of the control.Contrary to the above, as of February11.1994, the radiation room of the Licensee’s panoramic irradiator located in Room E357 o f the M edical Science Building did not contain a control that prevents the source from moving from the shielded position unless the control has been activated and the door or barrier to the radiation room has been closed within a preset time after activation of the control.D. 10 CFR 36.25(c) requires, in part, that the radiation dose at 5 centimeters from the shield of a dry-source-storage panoramic irradiator when the source is shielded not exceed 20 millirems per hour (0.2 m illisievert per hour).Contrary to the above, on February 9, 1994, the radiation dose at 5 centimeters from the shield of the Licensee’s dry- source-storage panoramic irradiator located in Room E357 of the M edical Science Building were approximately 40 m illirems per hour (0.4 m illisievert per hour) when the Source was shielded.

E. 10 CFR 36.27(a) requires, in part, that the radiation room at a panoramic irradiator have heat and smoke detectors.Contrary to the above, as of February11.1994, the radiation room at the Licensee’s panoramic irradiator located in Room E357 of the M edical Science Building did not have heat and smoke detectors.F. 10 CFR 36.31(a) requires, in part, that the key which actuates the source movement mechanism of a panoramic irradiator be attached to a portable radiation survey meter by a chain or cable.Contrary to the above, as of February11.1994, the key which actuates the source movement mechanism of the Licensee’s panoramic irradiator located in Room E357 of the M edical Science Building was not attached to a portable radiation survey meter.G . 10 CFR 36.31(b) requires, in part, that the console of a panoramic irradiator have a source position indicator that indicates when the source is in transit.Contrary to the above, as of February11.1994, the console of the Licensee’s panoramic irradiator located in Room E357 of the M edical Science Building did not have a source position indicator that indicated when the source was in transit.
Summary o f Licensee’s Responses to 
Violations A -GThe Licensee denies each of the violations issued for NRC Byproduct Material License No. 34-06903-13. The Licensee states that it did not understand that the requirements contained in 10 CFR Part 36, which became effective on July 1,1993, applied to the teletherapy unit authorized under the license for nonhuman use. In November 1993, upon discovering that the requirements applied to its teletherapy unit, the Licensee filed an amendment application requesting that it be exempted from the requirements of 10 CFR Part 36. The Licensee provided additional information on February 24, 1994 and March 14,1994, as requested by the NRC, regarding its exemption request. On March 28,1994, the NRC granted the University of Cincinnati exemptions from the requirements cited in Violations A , C , E, and F. The Licensee’s remaining exemption requests are still under review.The Licensee claims that it identified each of the seven violations associated with its possession and use of the teletherapy unit and was in the process of implementing corrective actions at the time of the inspection through its
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N E C ’s Evaluation o f the Licensee’s 
Responses to Violations A -GRequests for amendments to modify or add commitments and procedures are not effective until they are approved and an amendment has been issued authorizing those changes. U ntil then, the current license conditions and regulatory requirements remain in effect. The NRC expects its licensees to be aware of current, revised and new NRC requirements that pertain to the NRC license, and to submit needed amendment applications prior to violations occurring.In this case, 10 CFR Part 36 was published in the Federal Register on February 9,1993, with an effective date of July 1,1993. Therefore, the Licensee had approximately five months to develop and submit an amendment request for its proposed alternatives to the requirements of 10 CFR Part 36 as authorized on 10 CFR 36.17. W hile the Licensee may have identified the violations, the Licensee continued to operate the teletherapy-type irradiator in noncompliance. The NRC did not exercise enforcement discretion in this case because the Licensee did not immediately correct its noncompliance or adequately develop corrective action to prevent sim ilar violations in the future. At the time of the inspection, none of the exemptions requested by the Licensee had been granted; consequently, each issue represented a violation of 10 CFR Part 36.The NRC Staff disagrees with the Licensee’s assertion that the Licensee identified all of the violations. T ie  inspector identified two additional violations of 10 CFR Part 36 requirements for which alternative procedures were not included in the draft amendment application reviewed by the inspector. Those requirements are contained in 10 CFR 36.23(d), regarding visible and audible alarms to alert people in the radiation room that the source w ill be moved from its shielded position, and 10 CFR 36.31(b), regarding a source position indicator on the console that indicates when the source is in transit. The Licensee’s failures to meet those two requirements are described in Violations B and G , respectively.
N RC ConclusionThe NRC has concluded that these violations occurred as stated and an adequate basis for a recision of the

violations was not provided by the Licensee.[FR Doc. 94-20758 Filed 8-23-94; 8:45 ami 
BILUNG CODE 75M -01-M

OFFICE OF MANAGEMENT AND 
BUDGET

List of Designated Federal Entities and 
Federal Entities

AGENCY: Office of Management and Budget.
ACTION: Notice.
SUMMARY: This notice provides a list of Designated Federal Entities and Federal Entities, as required by the Inspector General Act Amendments of 1988.
FOR FURTHER INFORMATION CONTACT: Kathleen Turco (telephone: 202/395- 6911), Office of Federal Financial Management, O ffice of Management and Budget,
SUPPLEMENTARY INFORMATION: This notice provides a copy of the 1994 List of Designated Federal Entities and Federal Entities, which the O ffice of Management and Budget (OMB) is required to publish annually under the Inspector General A ct Amendments of 1988 (5 U .S .C . app. 3).The List is divided into two groups: Designated Federal Entities and Federal Entities. The Designated Federal Entities are required to establish and maintain Offices of Inspector General. The 31 Designated Federal Entities are as listed in the Inspector General Act Amendments of 1988. This is two less than the original 33 Designated Federal Entities because two were designated as Establishment Agencies in 1994.Federal Entities are required to report annually to each House of the Congress and the OMB on audit and investigative activities in their organizations. Federal Entities are defined as “ any Government controlled corporation (within the meaning o f section 103(1) o f title 5, United States Code), any Government controlled corporation (within the meaning of section 103(2) o f such title), or any other entity in the Executive Branch of the government, or any independent regulatory agency”  other than the Executive O ffice of the President and agencies with statutory Inspectors General. There is one addition and 12 deletions in the 1994 list from the 1993 list.

The List was prepared in consultation with the U .S . General Accounting O ffice.John B. Arthur,
A ssistant Director fo r Adm inistration.Herein follows the text of the 1994 List of Designated Federal Entities and Federal Entities:
1994 List of Designated Federal Entities and Federal EntitiesPublic Law 100-504. The Inspector General Act Amendments of 1988 require the Office of Management and Budget to publish a list of “ Designated Federal Entities”  and "Federal Entities” and the heads of such entities. Designated Federal Entities were required to establish Offices of Inspector General before April 17,1989. Federal Entities are required to report annually, by October 31st, to each House of the Congress and the O ffice of Management and Budget on audit and investigative activities in their organizations.
D e sig n a te d  F e d e r a l E n titie s  a n d  Entity 
H e a d s1. Amtrak—Chairperson2. Appalachian Regional Com m ission- Federal Co-Chairperson3. The Board of Governors, Federal Reserve System—Chairperson4. Board for International Broadcasting—Chairperson5. Commodity Futures Trading Commission—Chairperson6. Consumer Product Safety Commission—Chairperson7. Corporation for Public Broadcasting- Board of Directors8. Equal Employment Opportunity Commission—Chairperson9. Farm Credit A dm inistration- Chairperson10. Federal Communications Commission—Chairperson11. Federal Election Commission— Chairperson12. Federal Housing Finance Board— Chairperson13. Federal Labor Relations A uthority- Chairperson14. Federal Maritime Commission— Chairperson15. Federal Trade Commission— Chairperson16. Interstate Commerce Com m ission- Chairperson17. Legal Services Corporation—Board of Directors18. National Archives and Records Administration—Archivist of the United States19. National Credit Union Adm inistration—Board of Directors20. National Endowment for the Arts— Chairperson21. National Endowment for the



Federal Register / V o l. 59, N o. 163 / W ednesday, A qgust 24, 1994 / N otices 4359922. National Labor Relations Board— Chairperson23. National Science Foundation— National Science Board24. Panama Canal Commission— Chairperson25. Peace Corps—Director26. Pension Benefit Guaranty Corporation—Chairperson27. Securities and Excnange Commission—Chairperson28. Smithsonian Institution—Secretary29. Tennessee Valley Authority—Board of Directors30. United States International Trade Commission—Chairperson31. United States Postal Service— Postmaster General
Federal Entities and Entity Heads1. Administrative Conference of the United States—Chairperson2. Advisory Commission on Intergovernmental Relations— Chairperson3. Advisory Council on Historic Preservation—Chairperson4. African Development Foundation— Chairperson5. American Battle Monuments Commission—Chairperson6. Architectural and Transportation Barriers Compliance Board— Chairperson7. Armed Forces Retirement Home— Board of Directors8. Barry Goldwater Scholarship and Excellence in Education Foundation—Chairperson9. Chemical Safety and Hazard Investigation Board—Chairperson10. Christopher Columbus Fellowship Foundation—Chairperson11. Commission for the Preservation of America’s Heritage Abroad— Chairperson12. Commission of Fine Arts— Chairperson13. Commission on C ivil Rights— Chairperson14. Committee for Purchase from People Who Are Blind or Severely Disabled— Chairperson15. Defense Nuclear Facilities Safety Board—Chairperson16. Delaware River Basin Commission— U .S. Commissioner17. Export-Import Bank—President and Chairperson18. Farm Credit System Insurance Corporation—Board of Directors19. Federal Financial Institutions Examination Council Appraisal Subcommittee—Chairperson20. Federal Mediation and Conciliation Service—Director21. Federal Mine Safety and Health Review Commission—Chairperson22. Federal Retirement Thrift Investment Board—Chairperson

23. Franklin Delano Roosevelt Memorial Commission—Chairperson24. Harry S . Truman Scholarship F oundation—Chairperson25. Institute of American Indian and Alaska Native Culture and Arts Development— Chairperson26. Institute of Museum Services— Board of Directors27. Inter-American Foundation— Chairperson28. Interstate Commission on the Potomac River Basin—Chairperson29. James Madison Memorial Fellowship Foundation—Chairperson30. Japan-U.S. Friendship Commission—Chairperson31. Marine Mammal Com m ission- Chairperson32. Martin Luther King, Jr. Federal Holiday Commission—Chairperson33. Merit Systems Protection Board— Chairperson34. National Capital Planning Commission—Chairperson35. National Commission on Libraries and Information Science— Chairperson36. National Council on Disability— Chairperson37. National Endowment for Democracy—Chairperson38. National Gallery of Art—Board of Trustees39. National Mediation Board— Chairperson40. National Transportation Safety Board—Chairperson41. Neighborhood Reinvestment Corporation—Chairperson42. Nuclear Waste Technical Review Board—Chairperson43. Occupational Safety and Health Review Commission—Chairperson44. Office of Government Ethics— Director45. Office of Navajo and Hopi Indian Relocation—Chairperson46. Office of Special Counsel—Special Counsel47. Office of the Nuclear Waste Negotiator—Negotiator48. Offices of Independent Counsel— Independent Counsels49. Overseas Private Investment Corporation—Board of Directors50. Pennsylvania Avenue Development Corporation—Chairperson51. Postal Rate Commission— Chairperson52. Selective Service System—Director53. State Justice Institute—Director54. Susquehanna River Basin Commission—U .S . Commissioner55. Trade and Development Agency— Director56. Thrift Depositor Protection Oversight Board—Chairperson57. U .S . Enrichment Corporation— Chairperson

58. U .S . Holocaust Memorial Council— Chairperson59. U .S . Institute of Peace—Chairperson60. Woodrow W ilson International Center for Scholars—Board of Trustees[FR Doc. 94-20736 Filed 8-23-94; 8:45 ami 
BILLING CODE 3110-01-P

PEACE CORPS

Agency Information Collection 
Activities Under OMB Review
AGENCY: Peace Corps.
ACTION: Notice of submission of public use form review request to the Office of Management and Budget.
SUMMARY: Pursuant to the Paperwork Reduction A ct of 1981 (44 U .S .C . Chapter 35), the Peace Corps has submitted to the O ffice of Management and Budget, a request to approve the use of the M edical History and Examination Forms through July 30,1997. A ll applicants for service in the Peace Corps must undergo physical and dental examinations prior to service. The results of these examinations are used to ensure that the applicants w ill, with reasonable accommodation, be able to serve in Peace Corps without jeopardizing their health. The Peace Corps Office of M edical Services (VS/ MS) is responsible for the collections and review of applicant medical information.
In fo rm a tio n  A b o u t th e  F o rm s

A g e n c y  A d d r e s s : Peace Corps, 1990 K Street, N W ., Washington, DC 20526.
T itle : M edical History and Examination Forms.
T y p e  o f  R e q u e st: Approval of Use.
F r e q u e n c y  o f  C o lle c t io n : One time per respondent.
D e sc r ip tio n  o f  R e sp o n d e n t: A ll individuals who are nominated and/or invited for Peace Corps Service and their physicians.
E stim a te d  N u m b e r  o f  H o u r s  fo r  

R e sp o n d e n ts  to  F u r n ish  In fo rm a tio n : 22.5 minutes each (average of 30 minutes for M edical Examination Section and 15 minutes for Medical History Section).Respondent’s Obligation to Reply: Required for entrance into the Peace Corps.
C o m m e n ts: Telephone comments on this proposal should be directed to Jeff H ill, Desk Officer, O ffice of Information and Regulatory Affairs, Office of Management and Budget, Washington, D .C . M r. H ill may be called at (202) 395-7340. A  copy of the form may be obtained from David Gootnick, M .D .,



43600 Federal R egister / V o l.„59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesOffice of M edical Services, Peace Corps, 1990 K Street, NW , Washington, DC 20526. Dr. Gootnick may be called at (202) 606-3512.This is not a request to which 44 U .S .C . 3504(h) applies. This notice is issued in W ashington, D C, on August18,1994.Carol Lemon,
ActingD irector, O ffice o f Adm inistrative 
Services.[FR Doc. 94-20732 Filed 8-23-94; 8:45 am] 
BILLING CODE 5051-01-M

POSTAL SERVICE

Presort Accuracy Validation and 
Evaluation (PAVE)

AGENCY: Postal Service.
ACTION: Notice of establishment of program.
SUMMARY: This notice adopts standards for the Presort Accuracy Validation and Evaluation (PAVE) Program.
EFFECTIVE DATE: August 24,1994.
FOR FURTHER INFORMATION CONTACT: George T . Hurst, (202) 268—5232, or Lynn M artin, (202) 268-5176. 
SUPPLEMENTARY INFORMATION: On May23,1994, the Postal Service published in the Federal Register proposed standards for the Presort Accuracy Validation and Evaluation (PAVE) Program (59 FR 26609-26614), PAVE was proposed as a voluntary program in which the Postal Service would, upon request, provide testing for certain categories o f presort software and hardware products to determine their accuracy in sorting address information according to the m ailing standards of the Domestic M ail Manual (DMM). This program would assure those using presort software packages that a PAVE- certified product, if  used properly, would have the capability of performing its intended function according to the current m ailing standards of the Postal Service.The deadline for submitting comments on the proposed program was June 15,1994. A ll comments received or mailed by that date have been considered.The Postal Service received comments on the proposed program from five different commenters. On the basis of the comments received, the Postal Service has decided to adopt the PAVE Program as proposed.
Evaluation of Comments ReceivedOne commenter commented that optical character readers (OCRs) should be tested by electronic media rather

than the proposed physical test deck because manufacturers of OCR equipment and software cannot control the additional manual preparation that must accompany their process to prepare actual m ailings.Most OCR software has parameter gettings allowing users to assign certain groupings of mail to specific sort or stacker bins on the machine. Once m ail is processed through the OCR, operators must m anually remove the groupings from these bins and further arrange them into a properly packaged and/or trayed m ailing. An electronic test file could be used to evaluate an O CR’s software logic for sorting addresses to bin-type designations. However, this test would not be a true test of the ability of the presort software to follow accurately all the presort standards of a specific category; moreover, the test would not indicate whether the hardware could follow the sortation logic being tested. For these reasons, the Postal Service has determined that the use of a physical test deck of actual mailpieces for PAVE testing of OCRs is a more relevant measurement of an OCR’s overall capabilities. Although such a test w ill require additional manual intervention to complete, this too is a useful indicator of the software/ hardware developer’s understanding of presort standards.One commenter stated that there should be mailer or user PAVE certification in addition to certification at the developer or manufacturer level.The Postal Service has determined that too many users of presort software and hardware products exist to attempt to certify them ail under this type of program. Although it is understood that individuals can misuse even the best of software or hardware, the resources needed to evaluate the volume of potential end users of such products would not be cost effective. Because misuse of a PAVE-certified presort product could result in presort errors, the Postal Service does not propose to grant unique rate eligibility to users of PAVE-certified products. The Postal Service w ill continue to verify presort rate eligibility as it is done today and to pursue other options for evaluation of presort product end users.Referring to the physical OCR test deck, one commenter inquired about the availability of labels and tray tags. In addition, this commenter inquired about the information that would be required on packages and tray labels.PAVE Program standards w ill require that an OCR examinee presort, package (if appropriate), tray, and return the physical test deck to the Postal Service National Customer Support Center as

though the examinee were submitting an actual m ailing. Thus the information printed on packages and tray labels must conform to the information required by the DMM standards for the specific presort category being evaluated. PAVE Program participants w ill be able to obtain the same labels, tray tags, and other mail preparation supplies as all mailers are authorized from post offices.Two commenters stated that PAVE participants would likely have difficulty determining when a change to a presort product was significant enough to warrant recertification. The commenters stated that the proposed guidelines do not cover the variety of relatively insignificant changes that might be made to presort products in any specific year. One commenter stated that the use of a toll-free telephone number to determine the significance of presort product changes would be a good idea.PAVE Program standards note that a change significant enough to necessitate recertification would be a key alteration of die basic sortation logic of a presort product; a major change in the content, layout, format, or availability of computer-generated documentation or facsim iles; or a m odification that caused significant differences in software operator use. Changes of less significance would not require recertification. The significance of some changes may require additional evaluation to determine whether recertification is warranted. The Postal Service w ill establish a toll-free telephone number to share information with presort product developers about the types of changes that would require a product to be recertified under PAVE. In addition, the Postal Service w ill begin to assemble and maintain a list of presort product alterations previously ruled on for their significance toward requiring recertification. Once developed, this list w ill be made available to customers on request.Two commenters requested that tests be included for first- and third-class flat- size barcoded categories, and one commenter inquired about a physical test deck for flats-processing OCRs.The Postal Service has decided initially to test the categories noted in the original proposal as follows:(1) Presorted first-class letter-size;(2) First- and third-class barcoded letter-size;(3) Second-class presort flat-size (carrier route, 3/5 digit, and basic);(4) Third-class presort letter-size (3/5. digit and basic); and(5) Third-class carrier route presort flat-size.



Federal Register / V oL 59, N o . 163 / W ednesday, A ugust 24, 1994 / N otices 43601The Postal Service has determined that these categories provide a wide yet manageable range of presort categories most often used for the initial test cycle. Though not able to test all presort categories every year, the Postal Service intends to include new testing categories in future years. The inclusion of more testing categories of flats w ill be examined at a later date. The future selection of a physical test deck category for flats barcoding OCRs w ill also be deferred to a later date and w ill then be evaluated based on the number of such machines in use by the mailing industry at that time.Also inquiring about the physical test deck, one commenter wanted to know where the barcode would be printed on the test piece to determine whether equipment adjustments would be necessary. In addition, this same commenter wanted to know how equipment that could not read barcodes would be certified.The physical test deck for OCRs used in the initial test cycle w ill have addresses and barcodes printed on inserts to appear through window envelopes in the lower right corner. The characters of the recipient’s address w ill be of Gothic Text font in 10-point type; the same Helvetica-type, OCR-readable font used in the physical test deck for Postal Service M ultiline Accuracy Support System (MASS) certification. Barcodes w ill be printed below the address on the insert in the lower right barcode clear zone as noted in Domestic Mail Manual C840.2.7. The addresses and barcodes w ill use black ink on a white background to establish the best readability conditions practicable. Participants w ill be notified if  any change to this format is adopted for subsequent test cycles.One commenter stated that advance knowledge of ZIP Code ranges used in the physical test deck would be beneficial for individual users of OCRs. The commenter also stated that many OCR users develop local sort schemes to perform finer sortations of local mail in fewer passes on their equipment. These sort schemes are based on mail volume for specific geographical areas and cannot efficiently handle a wide variety of ZIP Codes. The commenter stated that advanced knowledge of ZIP Code ranges used in the physical test deck would allow such users time to reprogram their sort schemes to handle the ZIP Codes contained in the test.As noted, the Postal Service does not plan to offer PAVE testing to the end users of presort products. However, manufacturers of presort products may share this same concern. Because the PAVE test cycle is relatively lengthy,

running from August to the end o f December, participants can obtain information on ZIP Code ranges essentially 5 months in advance of the certification deadline by ordering the tests as soon as they become available. The Postal Service has determined that this is sufficient advance notice of testing information to accommodate all participants.One commenter wanted to know how the Postal Service w ill grade physical test decks. This same commenter wanted to know what would be considered a passing grade.Physical test decks w ill be graded the same as electronic test files except that proper tray preparation w ill also be evaluated. Examinees w ill be responsible for ensuring the accuracy of the presort, the accuracy of the supporting documentation required to accompany the m ailing statement, and the accuracy of hard copy documentation to support the accurate sortation and rate application of the mailpieces in the test deck. The entire test deck must be presorted, trayed, labeled, and appropriately documented, without error, according to the standards of the DM M , to obtain PAVE certification.One commenter wanted to know whether PAVE certification obtained on one model of OCR equipment would be transferable to sim ilar OCR models offered by the same developer or manufacturer.Just as different versions of presort software w ill have to be individually PAVE-certified, the Postal Service has determined that different models of hardware w ill also require individual certification. Although different hardware models from a single manufacturer may share the same software and sim ilar hardware sorting mechanisms, if the manufacturer of a piece of equipment determines that enough difference exists between it and another product to assign the equipment a unique model number or name, die Postal Service w ill treat the product as a different piece of equipment requiring its own PAVE certification. This is consistent with Postal Service certification programs for address matching accuracy and barcode quality.One commenter inquired whether postal personnel w ill be required to observe the processing of the physical test deck.The Postal Service has no plans at this time to conduct on-site observation of the processing of the test decks but may re-evaluate its position on this issue in the future if  it appears that on-site observation is needed to ensure the integrity of the test.

One commenter stated that OCR equipment cannot document overflow trays because the operator must decide how much m ail w ill flow to the final tray and physically place that m ail in the tray. This undocumented overflow makes some of the PAVE tests irrelevant.A s previously noted, the Postal Service recognizes that some manual intervention w ill be required to complete the PAVE test deck for OCRs. Thus, individuals, rather than the specific equipment or software being tested, may in some instances determine the final placement of mailpieces in trays including overflow trays. Although non-OCR presort software can adhere to tray volume parameters established in the electronic PAVE test files and develop overflow trays of predictable volume, OCRs have difficulty determining exact tray volume because the operator makes this decision independent of the equipment. For this reason, the PAVE certification process does not require that OCR examinees provide computer-generated volume reports for such trays. However, manual documentation o f overflow trays w ill be required to meet the DMM documentation requirements.One commenter stated that because the address matching process of the M LOCR is supposed to be turned off for PAVE processing of the physical test deck, fiirther clarification is needed to understand how to report 5-digit, 9- digit, and delivery point barcodes and numeric ZIP Codes in the results. In addition, this commenter wanted to know why the test w ill require the reporting of 9-digit barcodes, which are not acceptable except for barcode rates for flats.Electronic test files for PAVE w ill contain some addresses with 5-digit ZIP Codes and some addresses with 11-digit numeric ZIP Code information (5-digit ZIP Code, 4-digit add-on, and 2-digit delivery point code). Address matching mechanisms are not required to process these files and should not be used to determine the completeness of the address information. Examinees should treat the 5-digit addresses as noncodable and sort them as pieces that do not qualify for barcode rates, while treating the 11-digit addresses as correctly coded qualifying pieces. Sim ilarly, the physical test decks for PAVE testing of OCRs contain pieces that have 5-digit barcodes and pieces that have complete delivery point barcodes. The 5-digit barcoded pieces in the OCR test decks have corresponding 5-digit ZIP Codes in the address. The delivery point barcoded pieces in these test decks have corresponding 11-digit numerics printed



43602 Federal R egister / V o l. 59, N o. 163 / W ednesday, A u gu st 24, 1994 / N oticesin the address (5-digit ZIP Code, 4-digit add-on, and the 2-digit delivery point code—the correction character is not given num erically, but is included in the actual barcode on the piece). The 5- digit numeric/barcoded pieces are to be treated as nonqualifying, whereas the 11-digit (delivery point barcoded) pieces are to be treated as qualifying for the barcode rate. Although addresses in the PAVE test files have been selected so that matching or “ cleansing”  processes should not corrupt test results, it is recommended that they not be used. PAVE certification does not require the identification and reporting of 9-digit barcodes.Two commenters expressed concern about the time frame established for returning test results, stating that more time may be required to reprocess PAVE tests if  the first test failed.Even though the Postal Service has established November 15 through December 15 as the period for official evaluation and response of PAVE test results, it w ill strive to evaluate tests on receipt and provide results as quickly as possible to participants. The Postal Service w ill pay particular attention to examinees whose tests cannot be certified so that those examinees can be provided as much time as possible for retesting.Two commenters suggested that the timing of the PAVE cycle may conflict with a relatively busy season in the m ailing industry. Both commenters recommended that the Postal Service adhere to the current suggested time frames but remain flexible to re-examine this issue in the future.The Postal Service has determined that for 1994, the PAVE cycle w ill begin immediately, and end with the December 31 retesting deadline. However, the Postal Service w ill remain open to future recommendations to shift the PAVE cycle to meet industry needs.After considering these comments, the Postal Service has determined to implement the PAVE Program, effective immediately, as described in the 
Federal Register notice published on May 23,1994 (59 FR 26609-26614). To obtain detailed information on participation in PAVE, presort product developers may request the PAVE Program Technical Guide from the Postal Service National Customer Support Center by calling 1-800-331- 5746, extension 651 or 454.. Participants may use the PAVE order form, included in that guide, to order PAVE tests.Stanley F. Mires,
C h ief Counsel, Legislative.[FR Doc. 94-20781 Filed 8-23-94; 8:45 ami 
BILLING COOE 7710-12-P

SECURITIES AND EXCHANGE 
COMMISSION
[Release No. 34-34538; File No. SR-C HX- 
94-07]

August 17,1994,

Self-Regulatory Organizations;
Chicago Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 
Relating to Utilization of Exempt Credit 
by Market Makers.On March 15,1994, the Chicago Stock Exchange, Inc. (“ CH X ” or “ Exchange” ) submitted to the Securities and Exchange Commission (“ SEC”  or “ Commission” ), pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“ A ct” ) 1 and Rule 19b-4 thereunder,2 a proposed rule change to amend Interpretation and Policy .01 to Article X X X IV , Rule 17, which governs utilization of exempt credit3 by market makers.The proposed rule change was published for comment in Securities Exchange A ct Release No. 34256 (June 24,1994), 59 FR 33805 (June 30,1994). No comments were received on the proposal. This order approves the proposed rule change.Under Article X X X IV , Rule 17, Exchange members registered as equity market makers 4 are deemed to be specialists for purposes of the A ct and thus may obtain exempt credit to

1 15  U .S.C. 78s(b)(l) (1988).
? 17  CFR 240.196-4 (1991),
3 A s  used herein, exem pt credit m eans good faith 

m argin, as defined  u n der Regulation T  o f the Board 
o f Governors o f  the Federal Reserve System . See 
infra, note 5.

4 Registered m arket m akers m ust engage in a 
course o f dealings reasonably calcu lated  to 
contribute to the m aintenance o f  fair and orderly 
m arket, and shall not enter into transactions or 
m ake bids or offers inconsistent w ith  such a course 
o f dealings. See A rtic le  XXXTV, R ule 1. A fter 
approval o f their registration, m arket m akers are 
assigned particular securities; 50%  o f their 
quarterly share volu m e m ust be in  issues to  w h ich  
they are assigned. See Interpretation and P o lic y  .01 
to A rtic le  XXXIV, R ule 3. A t the request o f  a floor 
broker, a registered m arket m aker m ust m ake a bid  
or offer in  an assigned  security or m ust accep t and 
guarantee execution  o f an agency order for 100 
shares. See A rtic le  XXXIV, Rule 2 and 
Interpretation and P o licy  .02 to Rule 17.

5 U nder Regulation T, a creditor m ay extend good 
faith m argin for an y long or short position in  a 
security in w h ic h  a specia list m akes a m arket. See 
12 CFR 220.12(b)(3). Regulation T  defines “ good 
faith m argin”  as the am ount o f m argin w h ich  a 
creditor, exercising sound credit judgm ent, w o u ld  
custom arily require for a sp ecified  security position 
and w h ich  is established w ithout regard to the 
custom er’s other assets or securities positions held  
in connection  w ith  unrelated transactions. See 12 
CFR 220.2(k). See also A rticle  X, Rule 3(c)(6)(A) o f 
the CH X Rules. G ood faith m argin does not m ean, 
how ever, that no m argin deposit is required. See, 
e.g., letter from M ichael A . M acchiaroli, A ssistant 
Director, D ivision  o f M arket Regulation, SEC, to 
M ary L. Bender, First V ic e  President, D ivision  o f

finance their market maker transactions.6 To qualify for exempt credit financing, Interpretation and Policy .01 to Rule 17 imposes a minimum participation requirement. Specifically, 50% of the quarterly share volume which creates or increases a position in a market maker account must result from transactions consummated on the Exchange (“ 50% volume test” ). Market makers who satisfy the 50% volume test are entitled to good faith margin only for transactions initiated on the floor 7 where the position was established as the direct result of bona fide equity market maker activity.8The Exchange proposes to amend this interpretation to revise the means by which market makers can satisfy their minimum participation requirement, under the proposed rule change, orders that are initiated on the Exchange floor but are sent to another market for execution through the Intermarket Trading System (“ IT S” )9 w ill count, along with transactions consummated on the CH X, towards the 50% volume test. As under current rules, a market maker must “ clear the post” 10 before routing an ITS commitment to another market. The CH X proposal w ill not affect the existing restrictions on those transactions by a market maker which may qualify for exempt credit treatment.11**The CH X believes that the proposed rule change is consistent with Section 6(b)(5) of the Act in that it is designed to promote just and equitable principles
Regulatory Services, C h icago  Board O ptions 
Exchange, dated June 2 ,19 9 2 .

6 For further d iscussion  o f  restrictions on market 
m aker transactions, see infra notes 7 -8  and 
accom panying text. M arket m akers receive 
“ custom er”  m argin treatm ent for all other 
transactions. See A rtic le  X, Rule 3 o f the CHX 
Rules.

^Interpretation and P o lic y  .01 prohibits the use 
o f exem pt credit w here m arket m aker orders are 
routed to the floor from  locations o ff the floor.

8 Pursuant to the CH X rules, positions resulting 
from options exercises and assignm ents do not 
q u alify  for exem pt credit treatment.

9 T h e CHX has clarified  that orders initiated on 
the Exchange floor that are sent to another market 
for execution  through an y m eans other than ITS 
[e.g., through term inals w ith  direct access to such 
other m arket’s system s) w ill  not count tow ard the 
50%  volu m e test. T elep h on e conversation between 
D avid T. Rusoff, A ttorney, F o ley & Lardner, and 
Beth A . Stekler, A ttorney, D ivision  o f Market 
Regulation, SEC, on  A u gu st 2 ,19 9 4 .

10 S p ecifica lly , before sending an order initiated 
on the Exchange floor to another m arket, the market 
m aker m ust (1) request the sp ecia list’s quote and (2) 
m ake a bid  or offer at the post for the price and size 
o f his or her intended interest. Failure to clear the 
post p roperly m ay result in  violation  o f  just and 
equitable p rin cip les o f trade and in subsequent 
d iscip lin ary  action. See Securities Exchange A ct 
Release No. 28638 (N ovem ber 2 1 ,19 9 0 ), 55 FR 4973 
(Novem ber 30 ,1990) (File No. SR -M SE-90-07).

11 See supra, notes 7 -8  and accom panying text.



Federal Register / V o l. 59, N o . 163 / W ednesday, A ugust 24, 1994 / N otices 43603of trade, to remove impediments to and perfect the mechanism o f a free and open market and a national market system and, in general, to protect investors and the public interest.The Commission finds that the proposed rule change is consistent with the requirements o f the A ct arid the rules and regulations thereunder applicable to a national securities exchange, and, in particular, with the requirements of Sections 6(b) and 11(b).12 In particular, the Commission believes the proposal is consistent with the Section 6(b)(5) requirements that the rules of an exchange be designed to promote just and equitable principles of trade, to prevent fraudulent and manipulative acts and, in general, to protect investors and the public interest. The Commission also believes that the proposed rule change is consistent with the requirement of Section 11(b) and Rule llb -1  thereunder13 that specialist (i.e., market maker) transactions must contribute to the maintenance of fair and orderly markets.The Commission believes that registered market makers on the Exchange can serve an important function to the extent that they add supplemental depth and liquidity to the equity market. Under the CH X rules, market makers are subject to both affirmative and negative obligations14 and, in return, are accorded certain privileges, including exempt credit financing. For that reason, it is critical that only those members who are engaged in bona fide equity market maker activity qualify for favorable margin treatment under the A ct. The Exchange’s 50% volume test represents an adequate means to ensure that the margin rules are not circumvented and that CHX market maker activity is consistent with the maintenance of fair and orderly markets.After careful review, the Commission has concluded that the proposed rule change, if appropriately utilized,15 should continue to ensure that the purposes behind the Exchange’s minimum participation requirement are met while, at the same time, potentially improving the quality of the CH X ’s markets. The Commission agrees with the Exchange that a market maker who initiates an order on the floor and clears the post16 should not be penalized if there is no interest in the crowd or on the limit order book against which the market maker’s order can be executed1215 U.S.C. 78f(b) and 78k(b) (1988).
,3 17 CFR 240.l l b - 1  (1991). 
u  See supra, note 4.
55 See infra, note 19 and accom panying text. 
" ’ See supra, note 10 and accom panying text.

and if  the specialist does not accept that order for placement in the book.17 The Commission finds that it is reasonable for the CH X to assume that a member who makes a good faith effort to participate as dealer on the Exchange floor, as described above, is engaged in bona fide equity market maker activity, although the transaction ultim ately can be consummated only by exposing the member’s order to all interest in the national market system.Moreover, to the extent that the Exchange’s current interpretation of its 50% volume test may represent a disincentive for members to register as market makers, particularly in less liquid issues, the proposed rule change should encourage more dealer participation. This, in turn, could add depth and liquidity to the market for CH X traded securities.For the above reasons, the Commission believes that the proposed rule change w ill help to ensure that market maker transactions continue to contribute to the maintenance of fair and orderly markets w hile, at the same tim e, facilitating dealer participation. In reaching that conclusion, the Commission has relied on the Exchange’s representation that it has the capability to determine whether market makers clear the post before routing an order to another market, and to distinguish ITS orders from other orders initiated on the floor.18 The / Commission requests that the Exchange monitor how market makers satisfy their minimum participation requirement and, in particular, what percentage of the relevant transactions are consummated on the CH X. If the Exchange finds that ITS orders constitute a substantial portion of the orders counted towards satisfying the 50% volume test, the Commission would question whether those members actually are engaged in bona fide equity market maker activity entitled to exempt credit and would èxpect the Exchange to take appropriate action to respond to the Commission’s concerns.19
17 T h e CH X rules require the specialist to accept 

and guarantee execu tion  o f  agency orders for up  to 
2,099 shares. S e e  A rtic le  XX, Rule 37. A ccord in g  to 
the Exchange, h ow ever, specialists are not required 
to accep t a professional order that does not better 
their m arket. T elep h on e conversation betw een 
D avid T. Rusoff, A ttorney, F o ley & Lardner, and 
Beth A . Stekler, A ttorney, D ivision  o f M arket 
Regulation, SEC, on  A ugust 2 ,19 9 4 . S e e  also  A rtic le  
XXX, Rule 2 (defining the term “ professional 
order").

18 T eleph on e conversation betw een D avid T. 
Rusoff, A ttorney, F o ley  & Lardner, an d  Beth A . 
Stekler, A ttorney, D ivision  o f M arket Regulations, 
SEC. on A ugust 2 ,19 9 4 .

19T h e  CH X p lan s to  issue a notice to its 
m em bership describing the rule change, in cludin g 
the C om m ission ’s concerns about the appropriate

Finally, the Commission notes that the staff of the Board o f Governors of the Federal Reserve System (“ Federal Reserve Board” ) has raised no objection to the Commission’s approval of the proposal based on the Coriimission’s belief that, pursuant to the 50% volume test, as amended, CH X market maker transactions w ill continue to contribute to the maintenance of a fair and orderly market and are consistent with the obligations of a specialist under Section 11 of the A ct.20It Is Therefore Ordered, pursuant to Section 19(b)(2) of the A ct,21 that the proposed rule change (SR-CHX-94-07) is approved.For the Commission, by the Division of Market Regulation, pursuant to delegated authority.22Margaret H. McFarland,
Deputy Secretary.[FR Doc. 94-20719 Filed 8-23-94; 8:45 am] 
BILUNG CODE 8010-01-M

[Release No. 34-34541; F ile No. SR-M SRB- 
94-10]

Self-Regulatory Organizations; 
Municipal Securities Rulemaking 
Board; Notice of Filing of Proposed 
Rule Change Relating to Establishment 
of Three Business Day Settlement 
Time FrameAugust 17,1994.Pursuant to Section 19(b)(1) of the Securities and Exchange Act of 1934 (“ A ct” ),1 notice is hereby given that on August 9,1994, the M unicipal Securities Rulemaking Board (“ M SRB”) filed with the Securities and Exchange Commission (“ Commission” ) a proposed rule change as described in Items I, II, and III below, which Items have been prepared primarily by the M SRB. The Commission is publishing this notice to solicit comments on the proposed rule change from interested persons.I. Self-Regulatory Organization’s Statement o f the Terms o f Substance of the Proposed Rule ChangeThe M SRB has filed proposed amendments to rule G-12 on Uniform
use o f ITS orders to satisfy the 50%  volu m e test for 
the extension o f  exem p t c r e d it  T elephone 
conversation betw een D avid T. Rusoff, A ttorney, 
F o ley  & Lardner, an d  Beth A . Stekler, A ttorney, 
D ivision  o f M arket Regulation, SEC, on A u gu st 16, 
1994.

“ T eleph on e conversation betw een Scott H olz, 
Senior A ttorney, D ivision  o f Banking S up ervision  
and R egulation, Federal Reserve Board, and B eth A . 
Stekler, A ttorney, D ivision  o f  Market Regulation, 
SEC, on June 2 3 ,19 9 4 .

2115  U .S.C. §  788(b)(2) (1988).
221 7  CFR 200.30-3(aM l2) (1991).
1 15 U .S.C. §  78s(b)(l)(1988).



43604 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesPractice and rule G-15 on Confirmation, Clearance and Settlement of Transactions with Customers to establish three business days as the standard settlement time frame for regular-way transactions in m unicipal securities.2 The MSRB requests that the Commission delay effectiveness of the proposed rule change until the effective date for Rule 15c6-l to allow the m unicipal securities market to convert to three-day settlement simultaneously with the corporate securities market.3II. Self-Regulatory Organization’s Statement o f the Purpose o f and Statutory Basis for, the Proposed Rule ChangeIn its filing with the Commission, the MSRB included statements concerning the purpose of and basis for the proposed rule change and discussed any comments it received on the proposed rule change. The text of these statements may be examined at the places specified in Item IV below. The MSRB has prepared summaries, set forth in sections (A), (B), and (C) below, of the most significant aspects of such statements.
A . Self-Regulatory Organization’s 
Statement o f the Purpose of, and 
Statutory Basis for, die Proposed Rule 
ChangeRule 1 5 c6 -l, adopted under the A ct, institutes a national goal of shortening the standard settlement time frame for most securities transactions to three business days (“ T+3 settlement”). The Commission concluded that a three-day settlement cycle, compared to the current five-day settlement cycle, would reduce credit and liquidity risks and increase efficiency in broker-dealer and clearing agency operations.4 Recognizing the differences between the corporate and m unicipal securities markets and the unique role the MSRB has in overseeing the m unicipal securities market, the Commission did

2 On October 6,1993, the Commission adopted 
Rule 15c6-l which establishes three business days 
instead of five business days as the standard 
settlement cycle for most broker-dealer transactions. 
The rule becomes effective June 1,1995. Although 
municipal securities were not included in the scope 
of Rule I5c&-1, the Commission has called upon 
the MSRB to take all steps necessary to shorten the 
routine settlement cycle for municipal securities 
transactions by the effective date of SE C  Rule 15c6- 
1. Securities Exchange Act Release No. 33023 
(October 6,1993), 58 FR 52891 (“ Rule 15c6-l 
Adopting Release” ).

3 At a July 25,1994, meeting hosted by SE C  staff, 
representatives of the various self-regulatory 
organizations and SE C  staff discussed the 
possibility of a short transition period during June 
1995. The MSRB will file additional rule changes 
if necessary to obtain consistency with the final 
transition plans of the SE C  for Rule 15c6-l.

4 Rule 15c6-l Adopting Release at 53.

not include m unicipal securities within the scope of Rule 1 5 c6 -l.5 The Commission, however, did formally request that the M SRB undertake a commitment to T+3 settlement for m unicipal securities to ensure consistency in settlement cycles in the corporate and m unicipal markets.6The Commission also asked that the MSRB provide a plan for implementing T+3 settlement in the m unicipal securities market. In March 1994, the MSRB provided to the Commission such a plan, the Report o f the M unicipal 
Securities Rulem aking Board on T+3 
Settlem ent for the M unicipal Securities 
Market (March 17,1994) (“ T+3 
Report”). The T+3 Report discussed various MSRB actions and industry initiatives that the MSRB concluded were necessary for a successful conversion to T+3 settlement in the m unicipal securities market.7 The Board is continuing to work to ensure that these preparations for T+3 settlement are being made in the m unicipal securities market.Currently, “ regular-way” settlement is defined as five business days in rules G - 12 on Uniform Practice and G-15 on Confirmation, Clearance and Settlement of Transactions with Customers. The proposed rule change w ill redefine regular-way settlement as three business days rather than five. Tracking the language of Rule 15c6-l(a), the proposed rule change w ill allow alternate settlement timeframes in the secondary market by agreement of the parties on a case by case basis. However, these agreements must be reached on each individual transaction at the time of trade; dealers w ill not be able to retain T+5 settlement as a standard practice. The proposed rule change also w ill amend rule G-15(d)(i) relating to institutional customer delivery instructions on DVP/RVP settlements to reflect a three-day rather than five-day settlement cycle. The proposed rule change exempts “ when, as and if issued”  transactions from the requirements of T+3 settlement. Currently, when, as and if issued transactions are not settled in five business days, and given the various actions necessary to accomplish settlement (or “ closing” ) with the issuer of m unicipal securities, the MSRB does not believe that it would be possible to

5 Rule 15c6-l Adopting Release at 35.
6 Letter from Arthur Levitt, Chairman, SEC, to 

David Clapp, Chairman, M SRB (October 7,1993).
7 Specifically, the report identified the need for 

improvement in: (i) comparison rates for inter
dealer transactions; (ii) confirmation/ 
acknowledgement rates for delivery vs. payment 
and receipt vs.payment transactions; and (iii) the 
use of book-entry settlement.

institute a three-day settlement cycle for these transactions.8As set forth in Section 15B(b)(2)(C) of the A ct,9 the M SRB has the authority to adopt rules to foster cooperation with persons engaged in regulating, clearing, settling, processing information with respect to, and facilitating transactions in m unicipal securities; to remove impediments to and perfect the mechanism of a free and open market in m unicipal securities; and in general, to protect investors and the public interest.The MSRB believes that the proposed rule change w ill facilitate clearance and settlement of m unicipal securities and, therefore, is consistent with the provisions of the A ct. One of the M SRB’s top priorities for the municipal securities market is the improvement of clearance and settlement systems consistent with national goals.10 The Commission also has indicated its belief that efficient clearance and settlement of m unicipal securities requires that m unicipal securities have the same settlement cycle as other securities. In the Rule 15c6-i Adopting Release, the Commission made several observations relating to T+3 settlement for municipal securities. The release noted:Over fifty commentators favored including municipal securities within the scope of the Rule. Those commentators believe that maintaining separate settlement cycles for corporate and municipal securities is unnecessary and would impose significant cost and operational difficulties on industry participants. * * * Although commentators have raised concerns about the differences between municipal and other debt securities, the Commission believes that these differences can be overcome. * * * In summary, the Commission is confident that municipal securities dealers and market participants, under the guidance of the MSRB, can accomplish the goal of shortening the settlement timeframe by two business days and that regular-way settlement for municipal securities can be subject to the same timetable as other securities.11The MSRB concurs with the Commission’s finding that maintaining a separate settlement cycle for corporate and m unicipal securities is unnecessary and would impose significant cost and operational difficulties on industry
8 A  dealer cannot settle with a customer or 

another dealer prior to the final settlement (or 
“ closing” ) of the issue with the issuer. The closing 
date with an issuer is dependent upon many factors 
and the preparation of a number of closing 
documents and cannot necessarily be scheduled 
within three days after trading begins in an issue.

915 U .S .C . § 78o-2(b)(2)(C)(1988).
,0"Letter to the SE C  on Its Proposed Rule on T + 3 

Settlement,”  M SR B  Reports Vol. 13, No. 3 (June 
1993) at 11 and “ Automated Clearance and 
Settlement: Rules G-12 and G -1 5 ,”  M SR B  Reports 
Vol. 11, No. 3 (September 1991) at 3.

11 Rule I5c&-1 Adopting Release at 36-38.



Federal Register / V o l. 59, N o, 163 / W ednesday, A ugust 24, 1994 / N otices 43605participants. The proposed rule change will ensure that corporate and municipal securities settlement cycles are consistent, which w ill help ensure efficiency in the clearance and settlement of m unicipal securities.
B. Self-Regulatory Organization’s 
Statement on Burden on CompetitionAs noted below, the MSRB has received six letters commenting on T+3 settlement for m unicipal securities. Several of these letters expressed a concern that sm all, retail-oriented dealers might be adversely affected by a three-day settlement cycle. In the Rule 15c6-l Adopting Release, the Commission discussed arguments that the three-day settlement cycle generally would produce a burden on competition in the securities market. The Commission noted:Several commentators, primarily small retail broker-dealers, raised concerns that Rule 15c6-l would increase their costs, thereby making it more difficult to compete with larger broker-dealers. The Commission notes that Rule 15c6-l does not distinguish between categories of broker-dealers, and believes that the costs created would be imposed evenly upon larger and smaller broker-dealer firms. The costs may be higher for certain firms, regardless of their size, that have not invested in necessary infrastructure and technology.12The MSRB believes that this same assessment would apply to brokers, dealers, and m unicipal securities dealers with respect to m unicipal securities transactions. Therefore, the MSRB does not believe that the proposed rule change w ill impose any burden on competition not necessary or appropriate in fiirtherance of the purposes of the A ct.
C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from  
Members, Participants, or OthersThe MSRB has not solicited comments on the proposed rule change; however, the Commission solicited comment with regard to establishing three business days instead of five business days as the standard settlement time frame and discussed those comments in the Rule 15c6-l Adopting Release. Since the date of that release, the MSRB announced its plan for the implementation of T+3 settlement in the 
T+3 Report and has received six letters essentially disagreeing with the implementation of a T+3 settlement cycle. These letters cite various practical difficulties in moving to T+3 settlement based primarily upon the desire of retail customers to hold certificates and upon

12 Rule 15c6-l Adopting Release at 52.

the payment mechanisms used by retail customers. Sim ilar comments were considered and addressed by the Commission in its Rule 15c6-l Adopting Release, which notes that the Commission believes that with sufficient notice the securities industry can identify and address these concerns with customer education and changes in industry practices.The MSRB also discussed the need for changes in certain industry practices with respect to retail customer transactions in its T+3 Report. W hile the MSRB understands that there may be difficulties associated with changing industry practice to accommodate T+3 settlement, it agrees with the Commission’s assessment that the appropriate changes can be made with the proper attention by dealers. The M SRB also believes that the m unicipal securities industry must move forward in compressing the settlement cycle to three business days quickly because of the potential negative effects that would be created if m unicipal securities remained on a different settlement cycle than corporate securities.III. Date o f Effectiveness o f the Proposed Rule Change and Timing for Commission ActionW ith thirty-five days of the date of publication of this notice in the Federal Register or within such longer period (i) as the Commission may designate up to ninety days of such date if  it finds such longer period to be appropriate and publishes its reasons for so finding or(ii) as to which the self-regulatory organization consents, the Commission w ill:(A) by order approve such proposed rule change or(B) institute proceedings to determine whether the proposed rule change should be disapproved.The MSRB requests that the Commission delay effectiveness of the proposed rule change until the effectiveness of Rule 15c6-l to allow the m unicipal securities market to convert to three-day Settlement simultaneously with the corporate securities market.IV . Solicitation o f CommentsInterested persons are invited to submit written data, view s, and arguments concerning the foregoing. Persons making written submissions should file six copies thereof with the Secretary, Securities and Exchange Commission, 450 Fifth Street, N .W ., Washington, D .C. 20549.Copies of the submissions, all subsequent amendments, all written statements with respect to the proposed

rule change between the Commission and any person, other than those that may be withheld from the public in accordance with the provisions of 5 U .S .C . 552, w ill be available for inspection and copying in the Commission’s Public Reference Room. Copies of the filing w ill also be available for inspection and copying at the M SRB’s principal offices. A ll submissions should refer to File No. SR-M SRB-94-10 and should be submitted by September 14,1994.For the Commission by the Division of Market Regulation, pursuant to delegated authority.13
M argaret H. M cFarland,
Deputy Secretary.[FR Doc. 94-20775 Filed 8-23-94; 8:45 am]
BILUNG CODE 8010-01-M

[Release No. 34-34539; F ile No. SR-NYSE- 
94-16]

Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Order 
Granting Approval to Proposed Rule 
Change Relating to Audit Trail Account 
Identification CodesAugust 17,1994.On April 20,1994, the New York Stock Exchange, Inc. (“ N YSE” or “ Exchange” ) submitted to the Securities and Exchange Commission (“ SEC” or “ Commission” ), pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“ A ct” ) 1 and Rule 19b-4 thereunder,2 a proposed rule change to introduce new account identification codes to indicate transactions that are exempt form the short sale rules for audit trail reporting purposes.The proposed rule change was published for comment in Securities Exchange Act Release No. 34269 (June 28,1994), 59 FR 34461 (July 5,1994).No comments were received on the proposal. This order approves the proposed rule change;N YSE Rule 132 currently requires that clearing member firms submitting a transaction to comparison must include certain audit trail data elements, including a specification <#f the account type for which the transaction was effected according to defined account categories.3 Under NYSE Rule 132, the

1317 CFR  200.30-3(a)(l2).
115 U .S .C . 78s(b)(l) (1988).
217 CFR  240.19b-4 (1994).
3 N Y SE  Rule 132, Supp. Material .30(1) to (9) 

(Comparison and Settlement of Transactions 
Through a Fully-Interfaced or Qualified Clearing 
Agency), specify the trade elements that must be 
submitted. Paragraph (10) provides the ¡Exchange 
with the authority to require additional information 
as well.



436 0 6 Federal R egister / V o l, 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesN YSE has established account identification codes which differentiate trades executed for customers from trades executed for the proprietary account of a member/member organization,4 trades executed by a member/member organization as agent for another member/member organization,5 and trades effected for the account of a competing dealer.6The new indicators being approved herein w ill identify transactions effected for "short exempt”  trades.7 New indicators E, F , H , and B denote "short exempt”  trades. The identifier "E ” denotes a "short exempt” transaction for the proprietary account of a clearing member organization or an affiliated member/member organization. The identifier " F ” denotes a “ short exempt”  transaction for the proprietary account of an unaffiliated member/member organization. The identifier “ H ” denotes a “ short exempt”  transaction for the account o f an individual customer account. The identifier "B ” denotes a "short exempt”  transaction for other agency customer accounts.8 In addition,
4 The Exchange uses indicators D (Program Trade 

Index Arbitrage), C  (Program Trade Non-Index 
Arbitrage), and P (All Other Orders) for transactions 
effected for a member/member organization’s 
proprietary account

5 The Exchange uses indicators M  (Program Trade 
Index Arbitrage), N  (Program Trade non-index 
Arbitrage), and W  (All Other Orders) for 
transactions effected by a member/member 
organization as agent for another member/member 
organization.

8 Indicators O , T, and R  denote that a transaction 
was effected for the account of a competing dealer. 
The identifier “ O ” denotes a proprietary order for 
the account of a competing dealer. The identifier 
“ T”  denotes an order where one member is acting 
as an agent for another member’s competing dealer 
account. Finally, the identifier “ R”  denotes an order 
for the account o f a non-member competing dealer.

7 N Y SE Rule 440B contemplates that trades 
relying on exceptions to SE C  Rule 10a-l will be 
marked “ short exempt.”  SE C  Rule 10a-l states, in 
part, that no person shall, for his own account or 
for the account of any other person, effect a short 
sale of any security registered on, or admitted to 
unlisted trading privileges on, a national securities 
exchange, if trades in such security aré reported 
pursuant to an effective transaction reporting plan 
as defined in Rule H A a 3 -l , and information as to 
such trades is made available in accordance with 
such plan on a real-time basis to vendors of market 
transaction information, (A) below the price at 
which the last sale thereof, regular way, was 
reported pursuant to an effective transaction 
reporting plan; or (B) at such price unless such 
price is above the next preceding different price at 
which a sale of such security, regular way, was 
reported pursuant to an effective transaction 
reporting plan. See 27 CFR  240.10a-l (1994). SE C  
Rule 10a-l(e) provides exemptions for certain 
orders from the prohibitions against short selling. 
These are limited to types of trades that are believed 
to be beneficial to the market or that carry little risk 
of the kind o f manipulative or destabilizing trading 
that Rule 10a- 1 was designed to address. See 17 
CFR 2450.10a-l(e) (1994).

8 Member firms will be given a reasonable period 
of time (approximately six months) to make their 
own system enhancements so that they may be in

new indicators o f L , X , and Z w ill denote "short exempt”  trades of competing dealers.9 The identifier “ L” denotes a "short exempt” transaction for the account o f a competing dealer that is a member or member organization trading for its own account. The identifier " X ” denotes a "short exempt” transaction where one member is acting as agent for another member’s competing dealer account. The identifier "Z ” denotes a “ short exempt” transaction for the account o f a nonmember competing dealer.In addition, the rule change replaces the existing definition for a competing dealer with a new definition for competing market-maker, and changes the term "competing dealer” to “ competing market-maker.”  The term “ competing market-maker,”  as amended, is defined as any person acting as a market-maker, as defined in Section 3(a)(3)16 of the A ct, in a NYSE traded security. A  person acting solely in the capacity o f a block positioner would not be considered to be a competing market-maker.The Exchange states that the new account categories for order identification w ill enhance the efficiency and accuracy of audit trail information. Furthermore, the NYSE believes that the identifiers w ill improve the Exchange’s ability to identify violations o f SEC Rule 10a-l and Exchange Rule 440B, which prohibit short selling under specified circumstances.The Commission finds that the proposed rule change is consistent with the requirements of the Act and the rules and regulations thereunder applicable to a national securities exchange, and, in particular, with the requirements o f Section 6(b) of the A ct.11 Specifically, the Commission believes the proposal is consistent with the Section 6(b)(5) requirements that the rules of an exchange be designed to promote just and equitable principles of trade, to prevent fraudulent and m anipulative acts, and, in general, to protect investors and the public.
compliance with the new account type 
identification .requirements.

9 A  competing dealer is defined as a registered 
specialist on another stock exchange or a market- 
maker bidding and offering over-the-counter in a 
N Y SE  traded security.

,0 Section 3(a)(38) of the A ct defines market 
maker as any specialist permitted to act as a dealer, 
any dealer acting in the capacity of block 
positioner, and any dealer who, with respect to a 
security, holds himself out (by entering quotations 
in an inter-dealer communications system or 
otherwise) as being willing to buy and sell such 
security for his own account on a regular or 
continuous basis.

1115 U .S .C . §78f(b) (1988).

The Commission also believes that the adopted “ short exempt”  account identifiers are consistent with SEC Rule 1 0 a-l, which requires that orders be marked "long” or “ short,”  and Exchange Rule 440B, which provides, in effect, that orders relying on an exception to Rule 1 0 a-l should be marked “ short exem pt.”  In this regard, the new, more precise identifier codes should facilitate surveillance investigations and w ill allow the NYSE to ensure compliance with the exemptive provisions of Rule 10a-l(e) and NYSE Rule 440B.Finally, the Commission believes that the proposed identification codes should prevent fraudulent and manipulative acts by improving the accuracy and efficiency of audit trail information used for surveillance purposes. In particular, more accurate audit trail information should increase the effectiveness of the Exchange’s automated surveillance procedures and provide Exchange staff with a more comprehensive reconstruction of trading activity. In summary, the Commission believes that the proposed identifier codes should permit the NYSE to perform its surveillance responsibilities under the A ct more thoroughly and therefore, for this reason, finds the proposal consistent with Section 6(b)(5) of the A ct.12It is therefore ordered, pursuant to Section 19(b)(2) of the A ct,13 that the proposed rule change (SR-N YSE-94- 16) is approved.For the Commission, by the Eh vision of Market Regulation, pursuant to delegated authority.14
M argaret H. M cFarland,
Depu ty Secretary.[FR Doc. 94-20777 Filed 8-23-94; 8:45 am)
BILLING CODE 80KW J1-M

12 In the order approving the N Y S E ’s account 
identification codes o f competing dealers, the 
Commission noted that the proposal was limited 
solely to establishing competing dealer 
identification codes for audit trail and surveillance 
purposes and that the addition of such codes did 
not affect the activity of competing dealers or their 
access to the N Y SE . See Securities Exchange Act 
Release No. 33682 (February 23,1994), 59 FR 10027 
(March 2,1994) (order approving File No. S R -  
N Y SE-91—46). Similarly, in the instant order, the 
Commission notes that the proposal merely extends 
the use of account identification codes for “ short 
exempt”  trades pursuant to SE C  Rule 10a-l(e) and 
extends the use of such codes to all categories of 
market participants currently identified through the 
N YSE's audit trail.

1315 U .S .C . 78s(b)(2) (1988).
1417 CFR  200.30-3(aKl2) (1994).
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[Release No. 34-34540; File No. S R - 
Phiiadap-94-04]

Self-Regulatory Organizations; 
Philadelphia Depository Trust 
Company; Notice of Filing of Proposed 
Rule Change Modifying Philadep Rule 
2, Section 1 To Require Execution of a 
Participant’s Agreement by 
Participants and Pledgees
August 1 7 ,1 9 9 4 .Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”) 1 notice is hereby given that on August 8,1994, the Philadelphia Depository Trust Company (“Philadep” ) filed with the Securities and Exchange Commission (“ Commission” ) the proposed rule change as described in Items I, H, and HI below, which Items have been prepared primarily by Philadep. The Commission is publishing this notice to solicit comments on the proposed rule change from interested persons.I. Self-Regulatory Organization’s Statement o f the Terms o f Substance o f the Proposed Rule ChangePhiladep proposes to modify Philadep Rule 2, Section 1 to require participants and pledgees to sign a Participant’s Agreement.II. Self-Regulatory Organization’s Statement o f the Purpose of, and Statutory Basis for, the Proposed Rule ChangeIn its filing with the Commission, Philadep included statements concerning the purpose of and basis for the proposed rule change and discussed any comments it received on the proposed rule change. The text of these statements may be examined at the places specified in Item IV below. Philadep has prepared summaries set forth in section (A), (B), and (C) below, of the most significant aspects of such statements.

A. Self-Regulatory Organization’s 
Statement o f the Purpose of, and 
Statutory Basis for, die Proposed Rule 
ChangeThe proposed rule change w ill amend Philadep Rule 2, Section 1 with respect to participants’ and pledges’ obligations to Philadep. The proposed rule change will add language requiring participants to execute a Participant’s Agreement and language stating that Philadep’§ bylaws, rules, and procedures shall supersede any conflicting provision [sj of the Participant’s Agreement. The proposed rule change also w ill delete language requiring participants to

115 U .S.C . 78s(b)(l) (1988).

execute and deliver a written instrument specifying their adherence to certain obligations set forth in Philadep Rule 2. This second written agreement w ill be unnecessary because once a Participant’s Agreement is signed, the participant has agreed to abide,by all of the rules and obligations of Philadep, including those set forth in Philadep Rule 2. Accordingly, all provisions of Rule 2 w ill be directly enforceable against participants without the necessity of executing a written agreement specifying selected provisions of Philadep’s Rule 2.The proposed rule change w ill codify Philadep’s existing but unwritten policy and practice of requiring all participants to execute a Participant’s Agreement.The proposed rule change is consistent with Section 17A of the Act and, in particular, with Section 17A(b)(3) (A) and (F) in that Philadep is organized and its rules are designed to promote the prompt and accurate clearance and settlement of securities transactions for which it is responsible and to assure the safeguarding of securities and funds which are in the custody and control of the clearing agency.
B. Self-Regulatory Organization ’s 
Statement on Burden on Com petitionPhiladep does not believe that the proposed rule change w ill impose an inappropriate burden on competition.
C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From  
Members, Participants, or OthersWritten comments were neither solicited nor received with respect to the proposed rule change.
I I I .  Date o f Effectiveness o f the Proposed Rule Change and Timing for Commission ActionW ithin thirty-five days of the date of publication of this notice in the Federal Register or within such longer period (i) as the Commission may designate up to ninety days of such date if  it finds such longer period to be appropriate and publishes its reasons for so finding or (ii) as to which Philadep consents, the Commission w ill:(A) by order approve such proposed rule change or(B) institute proceedings to determine whether the proposed rule change should be disapproved.IV . Solicitation o f CommentsInterested persons are invited to submit written data, views, and arguments concerning the foregoing. Persons making written submissions should file six copies thereof with the

Secretary, Securities and Exchange Commission, 450 Fifth Street NW ., Washington, DC 20549. Copies of the submission, all subsequent amendments, all written statements with respect to the proposed rule change that are filed with the Commission, and all written communications relating to the proposed rule change between the Commission and any person, other than those that may be withheld from the public in accordance with the provisions of 5 U .S .C . § 552, w ill be available for inspection and copying in the Commission’s Public Reference Section, 450 Fifth Street, NW ., Washington, DC 20549. Copies of such filing w ill also be available for inspection and copying at the principal office of Philadep. A ll submissions should refer to File No. SR -Philadep- 94-04 and should be submitted within September 14,1994.For the Commission by the Division of Market Regulation, pursuant to delegated authority.2
M argaret H. M cFarland,
Depu ty Secretary.[FR Doc. 94-20776 Filed 8-23-94; 8:45 am] 
BILUNG CODE 8010-01-M

[Investm ent Company A ct Rel. No. 20489; 
812-8912]

Alex. Brown Cash Reserve Fund, Inc., 
et a!.; Notice of ApplicationAugust 18,1994.
AGENCY: Securities and Exchange Commission (“ SEC” ).
ACTION: Notice of application for exemption under the Investment Company A ct of 1940 (the “ A ct” ).
APPLICANTS: Investment Company Capital Corp. (“ IC C” ); and Alex. Brown Cash Reserve Fund, Inc.; Flag Investors Telephone Income Fund, Inc.; Flag Investors International Fund, Inc.; Flag Investors Emerging Growth Fund, Inc.; Total Return U .S . Treasury Fund, Inc.; Flag Investors Quality Growth Fund, Inc.; Managed M unicipal Fund, Inc.; Flag Investors Intermediate-Term Income Fund, Inc.; Flag Investors Value Builder Fund, Inc.; North American Government Bond Fund, Inc.; and Flag Investors Maryland Intermediate Tax- Free Income Fund, Inc. (the “ Funds”). 
RELEVANT ACT SECTIONS: Order requested under section 6(c) for an exemption from sections 13(a)(2), 13(a)(3), 17(a)(1), 18(f)(1), 22(f), and 22(g) and rule 2a-7 thereunder, and under section 17(d) and rule 17d—1 thereunder.

217 CFR 200.30-3(a)(l 2) (1993).
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SUMMARY OF APPLICATION: Applicants request an order to permit the Funds to enter into deferred compensation arrangements with their independent directors.
FILING DATE: The application was filed on March 25,1994, and amended on May 20,1994 and August 3,1994. Applicants have agreed to hie an amendment during the notice period, the substance of which is incorporated herein.
HEARING OR NOTIFICATION OF HEARING: An order granting the application w ill be issued unless the SEC orders a hearing. Interested persons may request a hearing by writing to the SEC’s Secretary and serving applicants with a copy of the request, personally or by m ail. Hearing requests should be received by the SEC by 5:30 p.m . on September 12,1994, and should be accompanied by proof of service on applicants, in the form of an affidavit or, for lawyers, a certificate o f service. Hearing requests should state the issues contested. Persons who wish to be notified of a hearing may request such notification by writing to the SEC’s Secretary.
ADDRESSES: Secretary, SEC, 450 Fifth Street, N W ., W ashington, DC 20549. Applicants, 135 East Baltimore Street, Baltimore, Maryland 21202.
FOR FURTHER INFORMATION CONTACT:Marc Duffy, Senior Attorney, (202) 942- 0565, or Robert A . Robertson, Branch Chief, (202) 942-0564 (Division of Investment Management, O ffice of Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The following is a summary of the application. The complete application may be obtained for a fee from the SE C’s Public Reference Branch.Applicants’ Representations1. The Funds are open-end management investment companies organized as Maryland corporations.ICC is registered as an investment adviser under the Investment Advisers A ct of 1940. ICC currently serves as the investment adviser for each of the Funds other than Total Return U .S . Treasury Fund, In c., Managed M unicipal Fund, In c., and North American Government Bond Fund, In c., for which it serves as administrator. Applicants request that the relief granted hereby also apply to all subsequently registered investment companies that in the future are advised by ICC or an entity controlling, controlled by, or under common control

(within the meaning o f section 2(a)(9) of the Act) with IC C 12. Each o f the Funds has a board of directors (a "Board”), the majority of which are not "interested persons”  of the Fund within the meaning o f section 2(a)(19) of the A ct. Each o f the directors who is not an interested person of the Funds receives annual fees from one or more of the Funds. Directors who are interested persons of any o f the Funds do not receive any remuneration from the Funds.3. Under the deferred fee arrangement (the “Deferred Fee Arrangement”), the directors who receive directors’ fees from one or more of the Funds (the "Eligible Directors”) w ill be entitled to defer the receipt of 50% or more of such fees. The Deferred Fee Arrangement w ill be implemented by means of an agreement entered into between an Eligible Director and the appropriate Fund (the “Agreement”). The purpose of the Agreement would be to permit an Eligible Director to elect to defer receipt of his or her director’s fees, in order to enable him or her to defer payment of income taxes on such fees, or for other reasons. Applicants believe that the availability of the Deferred Fee Arrangement w ill enhance the ability of the Funds to attract and retain directors of the same high caliber as those who now serve on their Boards.4. Under each Agreement, the deferred fees payable by a Fund with respect to an Eligible Director w ill be credited to a book reserve account established by such Fund (the “ Deferred Fee Account” ). Each Eligible Director may elect to have his or her deferred fees treated as if  they had been invested and reinvested in shares o f one or more of the Funds or in a selection of the Funds as may be determined by the Boards of the Funds (such shares are referred to as the “ Underlying Securities”).5. Any money market series of the Funds that values its assets using the amortized cost method w ill buy and hold the Underlying Securities that determine the performance o f the Deferred Fee Account to achieve an exact match between such series’ liability to pay deferred fees and the assets that offset that liability. Furthermore, as a matter of prudent risk management, applicants intend that the participating Funds w ill purchase and hold shares of the Underlying Securities in amounts equal to the deemed
1 Although certain investment companies 

currently advised by ICC do not presently intent to 
rely on the requested order, any such company 
would be covered by the order if it enters into 
deferred compensation arrangements with its 
Eligible Directors, as described in the application.

investment in the Deferred Fee Accounts of its Eligible Directors. The balance sheet for each Fund w ill show either liability and asset entries for deferred fees or include a footnote explaining the offset o f the liability for deferred fees with an equal amount of assets.6. Each Agreement provides that the obligations o f each Fund to make payments from the Deferred Fee Account w ill be general obligations of each such Fund and payments made pursuant to the Agreement w ill be made from such Fund’s general assets and property. With respect to the obligations created under an Agreement, the relationship o f the Eligible Directors to the applicable Funds wall be only that of general unsecured creditors. Each Agreement also provides that the Funds w ill be under no obligation to purchase, hold, or dispose of any investments under the Agreement, but, if  one or more of the Funds choose to purchase investments to cover their obligations under such Agreement, then any and all such investments w ill continue to be a part of the general assets and property of the Funds.7. Under each Agreement, deferred fees (including accrued interest) w ill become payable in cash upon an Eligible Director’s retirement or disability in generally equal, quarterly installments over a period of five years (unless the participating Fund has agreed to a longer payment period) beginning on the date payment of retirement benefits commence to such Eligible Director under the “ Flag Investors/ISI Funds Retirement Plan for Eligible Directors.”  In the event of an Eligible Director’s death, remaining amounts payable to him or her under the Agreement w ill be paid to his or her designated beneficiary. In all other events, the right to receive payments w ill be nontransferabie.8. An Agreement w ill not obligate any Fund to retain a director, nor w ill it obligate any Fund to pay any (or any particular level of) director’s fees to any director.Applicants’ Legal Analysis1. In connection with the adoption and implementation o f the Deferred Fee Arrangement, applicants request an order under section 6(c) of the Act exempting them from sections 13(a)(2), 13(a)(3), 17(a)(1), 18(f)(1), 22(f), and 22(g) of the Act and rule 2a-7 thereunder, and under section 17(d) of the Act and rule 1 7 d -l thereunder. Section 6(c) authorizes the SEC to exempt any person, security, or transaction from any provision of the Act if such exemption is necessary or



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 4 3 6 0 9appropriate in the public interest and consistent with the protection of investors and the purposes fairly intended by the policy and provisions of the A ct Applicants believe that the Deferred Fee Arrangement meets the appropriate statutory standards.2. Section 18(f)(1) generally prohibits a registered open-end investment company from issuing senior securities. Section 13(a)(2) requires that a registered investment company obtain shareholder authorization before issuing any senior securities not contemplated by the recitals o f policy in its registration statement. Applicants contend that the Agreement possesses none of the characteristics of senior securities that led Congress to enact these sections. The Funds w ill not be “borrowing” from their Eligible Directors in the sense that concerned Congress. A ll liabilities created by credits to the Deferred Fee Account under an Agreement would be offset by essentially equal amounts of assets. The Agreements w ill not induce speculative investments by any Fund or provide opportunity for manipulative allocation of the expenses and profits of any Fund; control of each Fund w ill not be affected; and, given the common existence of sim ilar deferred compensation agreements, the Agreements w ill not confuse investors or convey a false impression of safety.3. Section 22(f) prohibits undisclosed restrictions on transferability or negotiability of redeemable securities issued by a registered open-end investment company. The restrictions on transferability of the Eligible Directors’ benefits under the Agreements would be clearly set forth in the Agreements.4. Sections 22(g) prohibits a registered open-end investment company from issuing any of its securities for services or for property other than cash or securities. Section 22(g) is primarily concerned with the dilutive effective on the equity and voting power that can result when securities are issued for consideration that is not readily valued. Amounts payable under the Agreements are based on the deferral of compensation otherwise due to be paid to the Eligible Directors. The Agreements merely provide for the deferral of such fees and thus should be viewed as being “ issued” not in return for services, but in return for the Funds not being required to pay such fees ona current basis.5. Section 13(a)(3) prohibits a registered investment company from, among other things, deviating without a shareholder vote from any investment policy that is changeable only if

authorized by shareholder vote. Several of the Funds have investment policies prohibiting the purchase of investment company shares without shareholder approval. This policy would prevent these Funds from purchasing shares of any other of the Funds without shareholder approval. Applicants believe that it is appropriate to grant an exemption from section 13(a)(3) to enable the Funds to invest in Underlying Securities without a shareholder vote. The value of the Underlying Securities w ill be de 
m inim is in relation to the total net assets of the Funds, and w ill at all times equal the value of the corresponding Fund’s obligations to pay deferred fees. Changes in the value of the Underlying Securities w ill not affect the value of shareholders’ investments in the Funds. Thus, permitting the Funds to invest in Underlying Securities without obtaining shareholder approval required by section 13(a)(3) would result in no harm to the Funds or their shareholders.6. Rule 2a-7 requires a registered investment company to lim it its portfolio to securities meeting certain standards of maturity, quality, and diversification as a condition to adopting the term “ money market” as part o f its name or holding itself out to investors as a money market fund. Rule 2a-7 also contains a number of conditions designed to reduce the likelihood that the net asset value of a money market fund as determined by the amortized cost method w ill deviate materially from its net asset value as determined by the mark-to-market method. Applicants request an exemption from rule 2a-7 to the extent necessary to permit the Funds that are money market funds to invest in Underlying Securities and to exclude Underlying Securities in calculating their dollar^weighted average maturities. Applicants believe that, under these circumstances, the underlying concerns that led the SEC strictly to prescribe the permissible characteristics of a money market fund’s portfolio securities are not present.7. Section 17(a)(1) prohibits, except in lim ited circumstances, the sale of any security by an affiliated person of a registered investment company to such company. The Funds that are advised by the same entity may be “ affiliated persons” under section 2(a)(3)(C) o f the Act. Applicants believe that the sale of securities issued by the Funds pursuant to the Agreements does not im plicate the concerns of Congress in enacting this section, but would merely facilitate the matching o f each Fund’s liability for deferred fees with the Underlying

Securities that would determine the amount of such liability.8. Section 17(d) and rule 17d-l thereunder prohibit an affiliated person of a registered investment company, acting as principal, from participating in , or effecting any transaction in connection with, any joint enterprise or other joint arrangement or profit-sharing plan in which such registered company is a participant, without prior receipt of an order of the SEC. Deferral of an Eligible Director’s fees in accordance with an Agreement essentially w ill maintain the parties, viewed both separately and in their relationship to one another, in the same position as if  the fees were paid on a current basis.Applicants’ ConditionsApplicants agree that the order granting the requested relief shall be subject to the follow ing conditions:1. Each Fund w ill vote shares of any affiliated Fund held pursuant to the Deferred Fee Arrangement in proportion to the votes of all other holders of shares of such affiliated Fund.2. Any money market series of the Funds that values its assets in accordance with a method prescribed in rule 2a-7 w ill buy and hold the Underlying Securities that determine the performance of the Deferred Fee Account to achieve an exact match between such series’ liability to pay deferred fees and the assets that offset that liability.For the Commission, by the Division of Investment Management, under delegated authority.
M argaret H. M cFarland,
Deputy Secretary.(FR Doc. 94-20774 Filed 8-23-94; 8:45 am] 
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

Reporting and Recordkeeping 
Requirements Under OMB Review

ACTION: Notice o f Reporting Requirements Submitted for Review.
SUMMARY: Under the provisions of the Paperwork Reduction Act (44 U .S .C . Chapter 35), agencies are required to submit proposed reporting and recordkeeping requirements to OMB for review and approval, and to publish a notice in the Federal Register notifying the public that the agency has made such a submission.
DATES: Comments should be submitted on or before September 23,1994. If you intend to comment but cannot prepare comments promptly, please advise the
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COPIES: Request for clearance (S.F. 83), supporting statement, and other document submitted to OMB for review may be obtained from the Agency Clearance Officer. Submit comments to the Agency Clearance Officer and the OMB Reviewer.
FOR FURTHER INFORMATION CONTACT:

Agency Clearance O fficer: Cleo Verbillis, Sm all Business Adm inistration, 409 3rd Street, S.W ., 5th Floor, W ashington, D .C . 20416, Telephone: (202) 205-6629.
OMB Reviewer: Donald Arbuckle, O ffice of Information and Regulatory Affairs, O ffice of Management and Budget, New Executive Office Building, W ashington, D .C . 20503.
Title: Customer Satisfaction Survey, Business Information Centers.
Form N o.: SBA Form 1916. 
Frequency: On Occasion.
Description o f Respondents: Sm all business clients.
Annual Responses: 3000.
Annual Burden: 800.Dated: August 19,1994.

Cleo V e rb illis ,
Chief, Adm inistrative Information Branch. [FR Doc. 94-20828 Filed 8-23-94; 8:45am]
BILLING CODE 8025-01-M

[License No. 04/04-0021]

Lowcountry Investment Corporation; 
Surrender of LicenseNotice is hereby given that Lowcountry Investment Corporation (Lowcountry), 4401 Piggy W iggly Drive, Charleston, South Carolina 29423 has surrendered its License to operate as a small business investment company under the Sm all Business Investment Act of 1958. Lowcountry was licensed by the Sm all Business Administration on July 28,1960.Under the authority vested by the Act and pursuant to the Regulations promulgated thereunder, the surrender of the license was accepted on August8,1994, and accordingly, all rights, privileges, and franchises, derived therefrom, have been terminated.(Catalog of Federal Domestic Assistance Program No. 59.011, Small Business Investment Companies)Dated: August 17,1994.
Robert D. S tillm an,
Associate Adm inistrator for Investm ent.[FR Doc. 94-20829 Filed 8-23-94; 8:45 am]
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

National Transportation System 
Initiative: Supplementary Information 
on Process and Criteria

AGENCY: Office o f the Secretary, DOT. 
ACTION: Request for comments.
SUMMARY: The Department of Transportation seeks comments on the process and criteria discussion papers for developing a National Transportation System (NTS). The information w ill be used to develop the Department’s proposed criteria and process for identifying the National Transportation System.
DATES: Comments must be received on or before September 30,1994, to be fully considered in reviewing the proposed approach for conducting the Department’s N TS initiative.
ADDRESSES: Three copies of comments for the public docket on the NTS should be sent to: O ffice of the Secretary, Documentary Services Division C-55, Attn: NTS Public Docket #49617, Room 4107, 400 Seventh Street SW ., Washington, D .C . 20590.
FOR FURtHER INFORMATION CONTACT: Questions on the NTS initiative can also be directed to the Departmental Offices designated as leads for the NTS outreach and planning initiatives:Mr. M ichael P. Huerta,Associate Deputy Secretary,Room 10200, 400 Seventh Street SW ., Washington, D .C . 20590, Ph: (202) 366-5781Mr. Stephen Palmer, Assistant Secretary for Governmental Affairs, Room 10408, 400 Seventh Street SW ., Washington, D .C . 20590, Ph: (202) 366-4573M r. Frank Kruesi, Assistant Secretary for Transportation Policy, Room 10228, 400 Seventh Street SW ., Washington, D .C . 20590, Ph: (202) 366-4450.
SUPPLEMENTARY INFORMATION: Transportation programs and administrative structures, combined with current shortcomings of information and analytic tools, can result in transportation decisions being made that do not meet national transportation needs effectively and efficiently.The NTS w ill delineate the most important elements of the transportation system in terms of their collective contribution to those national objectives in which transportation plays an important role—economic strength, environmental and resource

conservation, community vitality and social welfare. It w ill include components from aviation, highways (initially, the National Highway System, as defined by Congress), railroads, ports and waterways, pipelines, and public transportation.The NTS outreach program seeks to involve private citizens, the business community, Congress, State and local officials, and interest groups to discuss all aspects of the N TS. These outreach activities w ill seek feedback on the process and criteria through which the initial NTS can be identified.Notice laying out the basic concept and framework for the NTS was published in the Federal Register on June 23,1994. The following text builds upon and supplements that Notice with respect to the procedures to be followed and criteria to be used to identify the initial N TS. The August 22 deadline for docket comments on the NTS preliminary concept paper has been extended to September 30 to enable the Department to consider interrelated comments arising from the preliminary criteria and process papers.Part I. Process o f System Identification
IntroductionThe development of the National Transportation System is intended to be a cooperative effort of the U .S . Department of Transportation, State and local agencies, and the private sector. This paper outlines the Department’s preliminary thinking about the process to be used for identifying the elements of the National Transportation System. Its purpose is to provide an early indication of the roles and responsibilities of the various groups and to solicit comments about the process. A  related brochure, “ The National Transportation System: A Framework for Strategic Transportation Development,”  describes the concept of the National Transportation System, its purpose and use.
Developm ent o f CriteriaThe U .S . Department of Transportation is exploring various possible criteria for the selection of elements to be included in the National Transportation System. Based on the comments of outreach participants, the U .S . Department of Transportation will refine the process and develop a preliminary set of criteria. Comments responding to the preliminary criteria, as published, w ill be considered in the development of final criteria.The criteria w ill be a set of measures and guidelines for identifying whether a facility or other transportation element



4 36 11Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticesshould be included in the National Transportation System. A ll modes of passenger and freight transportation w ill he covered in the criteria. Criteria w ill also include any other applicable requirements, such as inclusion in State and/or metropolitan transportation plans and improvement programs.
P relim in a ry  Id e n tific a tio n  o f  th e  
N a tio n a l T ra n sp o rta tio n  S y ste mThe U .S . Department of Transportation w ill use the final criteria to make a preliminary selection of the transportation elements to be included in the National Transportation System. This w ill generally be accomplished using information the Department already has available. In some cases, such as urban transit, the preliminary identification of facilities and/or services to be included in the National Transportation System may need to be made in consultation with State and local agencies.The criteria and results of this preliminary identification process w ill be distributed in January 1995 to State and local agencies, private service providers, and trade associations. Information to be provided w ill include a physical description of each element and the travel activity associated with that element.Private providers, the States, and local agencies working through the States, will be asked to comment on the elements selected and whether any additions or deletions should be made.Of particular interest w ill be additions to the initial system which address criteria such as connectivity, national coverage, and international trade. In addition, agencies w ill be requested to correct any inaccuracies and provide additional data on the physical features of the transportation elements, travel activity, and the conditions and performance of the element. The comment period w ill be 90 days.

F in a l Id e n tific a tio n  o f  th e  N a tio n a l 
T ra n sp o rta tio n  S y ste mThe U .S . Department of Transportation w ill analyze and evaluate the information that is submitted by State and local agencies and private providers. Based on this analysis, m odifications w ill be made to the preliminary National Transportation System selections, in consultation with the States, local agencies and private sector. In addition, the data w ill be used to build a more complete and accurate database describing the system, its use and përformance. The Department w ill undertake discussions to try to resolve any differences between the

transportation elements identified by the Department and the submissions.
P rep a ra tio n  o f  M a p s a n d  F in a l R e p o rtThe initial National Transportation System w ill be illustrated in a series of maps that w ill display all elements of the system. The maps w ill be prepared from a database developed by the U .S . Department of Transportation and supplemented by the submissions of the State and local agencies and private providers. The database w ill be made available in digital format for use in conjunction with geographic information systems (GIS) software. The maps w ill be published in both paper form and on CD-ROM .The maps and the report accompanying them w ill be completed by September 1995 and w ill contain information on the physical description, usage, and, to the extent possible, condition and performance of the system. It w ill also contain recommendations on Federal policies and action related to the system.In addition, the National Transportation System process w ill provide the basis for the development of legislative proposals designed to promote and implement an integrated, intermodal transportation system.
U p d a tin g  th e  N a tio n a l T ra n sp o rta tio n  
S y ste mThe initial National Transportation System process is to be completed towards the end of 1995. This w ill be the first step in a continuing effort. The National Transportation System is intended to serve as a tool to develop national transportation policy and legislation and, therefore, it is essential that it be kept current and relevant.Thus, the initial National Transportation System w ill evolve to reflect changes in demographics, economic conditions, system performance, technology, and social and environmental impacts. In later stages, the system w ill be updated, additional information on conditions and performance w ill be included, and new analytical capabilities w ill be developed.Part n . Criteria for Identifying the N TSThis paper sets forth potential methodologies for the identification and selection of facilities to constitute the National Transportation System (NTS). With that objective, we are examining various approaches to measuring systematically the impact of airports, highways, rail lines, transit systems, waterways, ports, and pipelines.This paper should not he construed to represent decisions on criteria for

identifying the N TS. Rather, it is intended to generate discussion on what the criteria should be. We expect to refine and revise the NTS inclusion criteria based on the information and insight we gain from NTS public meetings, written comments, and the on-going multimodal planning process established by ISTEA. We welcome comments and suggestions from State and local officials, the transportation industry, and the public at large on every aspect.The NTS is intended to allow the development of transportation planning, program management and investment strategies which w ill enhance our transportation system to move people and goods more effectively and efficiently, thereby advancing our economic, environmental and social goals. We believe that the NTS w ill provide us with an integrated system perspective that identifies the most strategic and effective uses of the resources available for transportation investment. Because we are always working with scarce resources, it is particularly important that we employ the kind of careful targeting of investments w hich the NTS can help us accom plish. Since some fam iliarity with the broader context of the NTS is presumed, this paper should be read and considered in concert with the more general brochure describing the N TS.The identification process w ill take place in at least two phases. The first step w ill be to identify physical facilities for inclusion in the initial N TS. In this phase, we w ill focus in large part on service-level information. Service measures provide direct evidence, though by no means the only evidence, of whether particular facilities play a special national role. One of the major purposes o f the N TS is to develop better information about how various transportation components function as part of the total system. Having initially identified the N TS, we plan to build upon that structure by collecting better information on how die system functions. That information w ill be used to analyze and modify the initial NTS.
G e n e r a l F ra m e w o rkWorkable selection criteria for the NTS are needed for two reasons. One is purely practical. It just isn’t feasible to catalogue and include every transportation facility nationwide in the data bases and system models which w ill become part of the N TS. If we include too m uch, the NTS w ill be expensive to map and unwieldy to use; if we include too little, we may miss significant interconnections and lose sight o f important information. In
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******B**BB*^Ê*ÊKÊmÊiÊmmmKmmÊÊmÊÊmmÊÊÊimtmËmimÊÊBamÊÊÊÊÊiMaaiiÊÊÊÊimimËmÊÊÊÊÊÊimÊmiÊiiÊmmiÊUÊmaÊmÊimÊiitimmÊÊËËÊmÊaÊÊaÊÊmmBaiÊmÊÊÊÊÊÊÊÊÊÊmÊmÊmmÊÊÊÊmmÊimatÊm'Mit \ ii'i mi m  'i iattempting to achieve the right balance, we are seeking the advice of the transportation community and its users. Second, such criteria are required to ensure that the NTS is truly national in nature. The focus should be on which transportation facilities and outputs are most essential to achieving national objectives. Transportation facilities at once function as components of m ultiple “ systems”—local, regional and national. State and local planning entities are engaged in identifying transportation facilities which are essential at the State and local levels. These facilities, central to achieving economic, social and m obility goals, w ill require continued investment by all levels of government and the private sector. Some of these w ill be a part of the N TS, but others may not be included in the N TS because they are not of sufficient national significance.

S e le c tin g  C rite riaActivity MeasuresThere are several ways to approach the task of defining nationally significant facilities. One option would be to designate transportation facilities as part of the N TS primarily on the basis of the volume of traffic they handle—for example, passengers or freight tonnage carried on a transit or rail system, vehicles using a highway, or barrels of crude oil transported by a given pipeline. Such “ activity level”  criteria have some advantages:• a v a ila b ility : information on traffic volume is widely available.• m e a su r a b ility : given data and modeling lim itations, usage is at least a uniform yardstick.• s ig n ific a n c e : the volume of use is a reasonably accurate indicator of the direct economic impact of a given facility—again, given data lim itations.Functional FactorsActivity measures don’t tell the whole story, however. Some transportation facilities may provide critical links between modes or regions, essential services in terms of defense or emergency readiness, or other important economic, environmental, safety or social benefits that are not reflected in a simple traffic count. Clearly, these considerations need to be taken into account in identifying the N TS. What is the best way to incorporate these various factors?The social role of transportation facilities might properly be reflected in a variety of criteria for inclusion. One such approach would be to give special consideration to facilities and routes serving areas where the population has

comparatively lim ited access to automobiles, is relatively imm obile, or includes a higher proportion of seniors or the disabled. Safety and environmental considerations might weigh in favor of modes or facilities whose use results in fewer accidents or which yield less pollution—which both have attendant social and economic costs.In addition to traffic volum e, which as indicated above, is an important measure o f economic impact and, generally, of a facility’s environmental effects, we suggest that defense and emergency preparedness, and system linkage across modes or across regions are factors w hich can be identified and should be weighed. We may find workable proxies for meeting social objectives such as safety, m obility and accessibility as w ell. There may be ways to approximate the connectivity function, for example, by identifying the percentage of population or economic activity within a given distance or travel time to a facility,Some non-volume criteria w ill affect the composition of the initial NTS: for example, border crossings and important ports of entry may be included on the basis of their role in international trade. This process w ill accelerate as the NTS grows. With experience and additional data, we hope to be able to incorporate measures of more complex and subtle factors reflecting social and community viability. We‘ welcome suggestions on ways to assess these factors, and on ways to quantify any other factors that commenters believe should be taken into consideration in defining the elements of the N TS.Temporal ConsiderationsThere is at least one other difficult aspect of the criteria question: how should the N TS deal with the future, i.e ., with anticipated or planned facilities or actions? The NTS is intended to be forward-looking: that is, it should help us determine what actions need to be taken to make transportation function better. Thus, the NTS needs to be able to accommodate prospectively new additions to the system. In some instances these may involve technologies—for example, high speed rail and intelligent vehicle highway systems—that are not yet operational.The process needs to be realistic, however. The NTS cannot incorporate every idea for a transportation improvement, regardless of the likelihood that it would ever be built or implemented. In light of this, how do we select system additions that are

“ real,”  in the sense of having an acceptable likelihood of implementation? Would it be useful to specify a planning horizon for the NTS? Should existing and planned facilities be treated as separable parts of the NTS?There may be legislative, planning or funding milestones or thresholds that w ill help address these questions. For example, we are considering a requirement that an unbuilt facility be a part of a State Transportation Improvement Program to be eligible for inclusion in the N TS. How would anticipated private sector improvements be treated?
S e ttin g  In te rm o d a l N T S  C rite riaOne of the major goals of the NTS is to promote efficient and effective intermodal transportation. A t present, however, it is difficult to use identical criteria to evaluate facilities across modes.In large part, this is attributable to data lim itations. Ideally, the criteria would measure transportation impacts on a variety of important objectives without regard to mode. Realistically, we do not have good measures o f the direct regional or national impact of transportation on many economic, environmental and social goals, and those that we do have are modally- based.Under the leadership of the Bureau of Transportation Statistics, the Department has begun to plan and to implement improved data collection. Efforts are under way to collect multimodal national and interregional freight and passenger data. The NTS w ill help spur and guide continued efforts in this direction and the data will be helpful in  refining the N TS.Notwithstanding tnese constraints, NTS criteria need to have some internal consistency if  the NTS is to become a productive analytical tool and not just an inventory of unrelated parts. A ll components of the N TS, urban or rural, public or private, should have a clear, systematic relationship to the overall national transportation network and make a significant contribution to meeting the nation’s transportation needs. In the examples that follow , we have attempted to achieve some rough comparability in terms of activity data, but these need to be further refined to reflect economic impact. To do this, it would be useful to have the passenger and freight flow data from the planned surveys mentioned earlier. With this data, we could assess the distribution and value of passenger and freight flows, but the survey data w ill not be available in time for the initial identification of the N TS. In the interim,



43613Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N oticeswe plan to examine the feasibility of using available transportation expenditure, commodity and activity data to approximate bettor the impact on the economy of various transportation facilities. Are there other data which could be used to achieve more meaningful intermodal consistency?In light of data limitations and unresolved questions about methodologies for recognizing nonvolume social factors, our initial approach to criteria focuses on volume measures. But how can we best select a volume threshold for inclusion in the NTS?Analysts seeking to select proper thresholds often look for natural, real- world “break-points” in the data, for example, the point along the traffic activity curve where traffic begins to drop off more sharply. Applying that kind of general rule across the modes facilitates identification of the most heavily used facilities in each mode, notwithstanding the differences among their traffic patterns. (Some modes have more concentrated traffic patterns, while others are more dispersed; no two are identical.) Sometimes there are several possible break-points, and we will need to decide how much of each system to include in the N TS.In some cases, workable selection guidelines may already exist. For example, the Intermodal Surface Transportation Efficiency A ct of 1991 (ISTEA) states that “ the National Intermodal Transportation System shall include a National Highway System . . .” Thus, the National Highway System, now before Congress for final approval, would properly comprise the highway portion of the initial NTS network.It may also be useful to consider a staged selection process. For example, the NTS could be defined to include, first, transportation systems Congress has designated as having national importance; second, the major facilities that handle a substantial proportion of the traffic in each mode, as measured by a variety of pertinent activity statistics; and third, other facilities that can be shown to have significant, measurable social or economic impacts—e.g., on environmental quality, safety, defense and emergency readiness, national system linkage, or other important national objectives.
Potential C rite riaThe following examples of criteria and threshold levels for identifying facilities for the initial NTS are offered to illustrate how criteria might be applied. They do not represent specific options or ranges for these values. The

criteria and threshold levels applied may be entirely different from those illustrated in the examples, depending on the comments we receive and on further analysis.
HighwaysPending Congressional approval, the National Highway System (NHS) w ill incorporate the strategic highway network, ISTEA high priority corridors, selected principal arterials, and intermodal connectors: approximately159,000 m iles of highway designated by Congress as having national importance. This is about four percent of the four m illion m iles of public roads in the U .S . and about one-sixth of the 953,000 miles eligible for Federal aid under ISTEA. This network carries over 40 percent of the passenger vehicle m iles traveled in the United States, and 70 percent of the commercial truck m iles. It includes not only the high activity routes, but highways that are essential for national defense and emergency preparedness, as well as connecting routes that link the national system together, thus reflecting several of the non-volume factors discussed above. The last phase of the designation of the NHS w ill be to identify intermodal connectors. This activity w ill be undertaken in concert with the NTS identification process since the objectives of these activities are closely related. The character of the NHS—which encompasses a relatively small number of facilities which service a very large proportion of the traffic (especially freight traffic), w hile also providing connectivity and emergency readiness—supplies one model for consideration in the criteria development process.Aviation

F e d e r a l A irw a y sAviation’s primary system niche is in long distance and international transportation. Navigation aids, including the air route traffic control centers and principal navigation aids, form an “ airways”  system which is essential to the operation of aviation service. The rationale for inclusion is underscored by the fact that the air route traffic control centers and navigation aids which together comprise the airways system are already Federally-operated.
A ir p o r tsThis component of the aviation system presents a bigger challenge because there are substantial variations in the amount and character o f airports’ use. A ir travel is highly concentrated.The top 50 airports handle more than 80

percent o f all passenger enplanements in the U .S .; and the top 150 airports account for more than 95 percent of total traffic. Adding airports that handle a large volume of cargo operations, or those with a high level of unscheduled general aviation operations, might provide a more complete picture of the air system as a whole. How inclusive should the NTS be? Two illustrative possibilities are:(1) Commercial airports with more than 2.5 m illion passenger enplanements per year, and cargo airports with more than 500,000 tons of landed cargo aircraft weight: 56 airports in total. These facilities represent less than one percent of the number of airports open to the public in the country and about 10 percent of commercial service airports. Together, however, they serve 81 percent of enplaned passengers, 87 percent of landed cargo aircraft weight, and 14 percent o f general aviation itinerant operations at FAA-towered airports.(2) Commercial airports with more than 250,000 passenger enplanements per year (including all U .S . airports with scheduled international service), cargo airports with more than 50,000 tons of landed cargo aircraft weight, and FAA- towered airports with more than100,000 general aviation itinerant operations per year: 187 airports in total. Together, these airports account for 97'percent of total enplaned passengers, 99 percent of landed aircraft weight at cargo airports and 56 percent of itinerant general aviation operations at FAA-towered airports. The 187 facilities represent 3.3 percent of airports open to the public in the nation and about 34 percent of commercial service airports. But all U .S . airports with scheduled international service are included.
Intercity BusW hile the intercity bus industry provides m obility for residents of rural and sm all urban areas, criteria development for this element of the national system is complicated by the absence of detailed ridership data.Given the circumstances, one possible approach would be to focus on population served by bus facilities. For example, the NTS might include all intercity bus terminals in urbanized areas of 100,000 or more. Based on a ten-year old, joint DOT/ICC study of intercity bus terminals, that would amount to about 500 terminals serving about 60 percent of all intercity bus users, including riders traveling to metropolitan areas from isolated rural communities. O f course, it may be worthwhile to consider other



4 3 6 1 4 F ed eral R egister / ¥©L 59., N o . 163 / W ednesday, A ugust 24, 1994 / N oticespopulation thresholds car criteria, is  this a workable way to identify intercity bus term inals, or are data available which would allow  a better approach?TransitTransit systems play an important rede in meeting a variety of national objectives. They are essential to the econom ic, social, and cultural roles of our urban areas. They serve economic and systemic functions by contributing to reduced highway congestion and air pollution, and increased highway safety and energy savings. Transit systems also serve a social function by providing basic m obility, particularly to those without access to an automobile. The types of transit facilities included in the NTS should reflect a ll of these m ultiple objectives and roles.Passenger volume-based criteria can serve to reflect transit’s economic importance. For exam ple, the N TS could reasonably include all urban rail transit lines (commuter rail, rapid rail, and light rail), including supporting facilities, as w ell as those transit bus routes (and related supporting facilities) serving substantial ridership—such as, more than 5,000 passengers per day. This test would result in the inclusion in the N T S o f approximately 6,500 rail route m iles and 11,000 bus route miles (representing 7 percent o f total bus route miles). These routes and facilities carry a total o f 5.1 billion passengers per year (67 percent of total transit passengers) and 27 billion passenger m iles per year (72 percent of total transit passenger miles). Does the proposed threshold reach those lines and systems which are most important from an economic perspective?W hile passenger volumes reflect transit’s economic and urban linkage functions, they are probably an inadequate measure of the social role which transit plays, e .g., transportation for the disadvantaged. But, as indicated above, determining the extent to which specific transit facilities and routes serve significant social functions is fairly difficult, at present.Railroads
F re ig h t R a di S y ste m sFreight rail systems play critical roles in the nation’s transportation system. The privately-owned and operated rail freight system carries nearly 40 percent of total U .S . freight traffic, measured in ton-miles; many rail lines are also important for purposes of national defense and emergency readiness. It may be useful to apply a combination of several criteria, using national defense, system linkagey and other factors as well

as traffic volume to determine the freight line component. Two examples are:(1) R ail lines with freight activity in  excess of 5 m illion gross tons per year, rail lines in the defense-related strategic corridor network, and connecting lines for national system linkage. This package would account for 49 percent of total route m iles in  the U .S ., and 95 percent of the nation’s total freight revenue ton-m iles.(2) R ail lines w ith freight activity in excess of 20 m ilhon grass tons per year, rail lines in the defense-related strategic corridor network, and connecting lines for national system linkage. This option would represent 34 percent o f total route m iles in  the U .S ., and 88 percent of the nation’s total railroad revenue ton-miles.
P a sse n g e r  R a il S y ste mAmtrak, the country ’s rail passenger network, provides transportation links between major cities and to all regions o f the country, including rural areas that may have no other form of public transportation. The current system consists of 24,000 route m iles and 540 stations. What is the appropriate threshold for the N TS in  this case? Certain routes on the east and west coasts and in the upper midwest have passenger volumes that are much heavier than many other routes on which usage is lighter and/or more seasonal. Do current or future usage patterns provide a structure for identifying the Amtrak routes and facilities most important to the country? For exam ple, routes which carry 70- 80% of Amtrak’s annual ridership might be included in a national system.
A m tra k  S ta tio n sData on station usage—examples of which appear below—provide information that would appear to be useful in Identifying the appropriate stations for inclusion In the initial N TS. What level of passenger activity would be most appropriate for selecting stations for inclusion in the N TS? Are there other data that would be useful in this regard?• 48 o f Amtrak’s 540 stations serve two-thirds o f the passengers;• 75 percent of Amtrak traffic is handled at 86 stations; and• 63 stations (handling at least100,000 passengers annually) account for more than 70 percent of the total traffic;W ater TransportWater transport is  significant for econom ic and defense reasons. H ie  marine transport industry carries over

1.9 billion m etric tons o f materials, parts and consumer items in domestic and foreign commerce. Further, a number of the facilities used by this industry play a role in strategic defense.
P o rts a n d  H a rb o rs:U .S . deep draft ports are critical links, not only in support of our foreign commerce (amounting to about 950 m illion metric tons annually), but also in support of trade to the noncontiguous States and Territories (over 250 m illion metric tons annually), as well as intracoesta) and coastwise traffic. The 1,205 m iles of Congressianaily-designated channels and canals created by dredging, widening and canalization form an extensive network that provides deep draft shipping lanes. A  tax on the value of goods moving through these channels and ports is paid into the Harbor Maintenance Trust Fund, w hich the Corps o f Engineers uses for maintenance dredging.There are 355 ports in the United States handling cargo at some 4,000 terminals w ithin these ports. As in airports, traffic is concentrated. One hundred and fifty o f those ports—$2 percent o f the total—account for 99 percent of the cargo tonnage. And like rail lines, some parts also have strategic defense significance, which should also be considered in defining the maritime port components of the N TS. Finally, the Louisiana O ff Shore O il Port (“ LOOP” ) may be nationally significant for reasons o f energy production and econom ic impact.How many ports—including the improved channel and canals needed to connect those ports to the deep draft sea lanes—should the NTS encompass? Two examples emphasizing traffic measures might be:(1) Twenty-nine ports handling at least eighteen m illion metric tons of cargo per year account for nearly 70 percent o f total waterborne cargo.(2) A t an alternative level of concentration, 80 percent o f total' waterborne cargo is handled at 45 ports. Adding two ports to this number provides 80 percent coverage for foreign cargo handled, as w ell.

In la n d  a n d  In tr a c o a sta l W a terw a ysThere are 25,000 m iles of navigable waterways within the United States. Congress has declared 10,600 miles— about 40 percent of the total—to be major inland waterways subject to fuel taxes and maintained by the Army Corps of Engineers. This Congressionally-defined system consists o f 168 lock sites, as w ell as dams and other improvements, its chief role is



Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices 43615providing low-cost shipping of commodities (563 m illion metric tons of coal, grain, etc.). The arterial segments— accounting for more than 90 percent of U.S. domestic waterborne traffic ton- miles—are commonly known as “ fuel tax” waterways because barge operators and other users pay fuel taxes under the Inland Waterways Revenue Act of 1978 and the Water Resources Development Act of 1986.In addition, the Great Lakes and connecting channels and locks total2.000 miles of interstate and foreign commerce routes. Dedicated Great Lakes vessels haul 97.4 m illion metric tons of goods basic to midwest industry and provide ports as far west as Chicago with access to global markets through the St. Lawrence Seaway. In 1992, 2,642 vessel transits were made of the St. Lawrence Seaway, moving, a total of 32.7 m illion metric tons of cargo.While Congress has designated a 10,600 m ile inland waterway system to be subject to the waterways fuel tax, some other set of waterways may be appropriate for the NTS. One approach is suggested by the fact that just over one-half of the Congressionally- designated system handles about 97 percent of the total ton-mile freight volume on the system. The major facilities on the Great Lakes and St. Lawrence Seaway, together with some set of inland waterways, would constitute the waterway component of the NTS.PipelinesPetroleum pipelines account for 53 percent of all the crude oil and petroleum products carried in the domestic U .S . transportation system— about 17.5 m illion barrels per day.Natural gas pipelines deliver approximately 46.1 billion cubic feet of natural gas per day, serving more than 55 m illion customers. W hile it is not feasible to include all of the field, gathering, and distribution pipelines, the major interstate and long-distance oil and gas pipelines clearly are a critical part of our national transportation system by virtue of their significance in energy transportation.One possibility is as follows:
Petroleum P ip e lin e s• Interstate crude pipelines—58,000 miles• Interstate product pipelines—88.000 milesInterstate crude trunk lines (12 inches in diameter, on average) represent about 29 percent of total mileage. Interstate product trunk lines (of widely varying diameter) account for about 43 percent of total mileage.

N a tu ra l G a s  P ip e lin e s

•  Transmission—interstate—275,000 milesLong distancé transmission lines between 24 to 36 inches in diameter represent approximately 29 percent of total gas pipeline mileage.
Intermodal ConnectionsThe NTS w ill specifically include intermodal hubs—facilities that serve as collection points and as transfer points between modes and transportation services. W hile data on these hubs w ill be collected from a variety of sources, mode by mode, we hope the N TS w ill enable us to analyze the intermodal effectiveness of all major hubs—- airports, train stations, freight terminals, ports, bus and transit depots, etc. It is at intermodal collection and transfer points that travel delays and inefficiencies often occur. It is our intent that the NTS be useful to planners, other public officials and private transportation firms across the nation as an analytical tool to identify and begin to solve such bottlenecks.M ost, if  not all of these w ill be identified for inclusion in the N TS through the Congressionally-mandated NHS intermodal facility identification process or w ill fall under one or more of the categories described above. S till, we w ill need to be alert to circumstances where the importance of the connection facility stems from its collective role, rather than its importance to any one modal system,
C r o ss-C u ttin g  C rite riaIn addition to the volume-based considerations outlined above, there may be other categories of criteria that w ill help identify the appropriate facilities for NTS purposes. A  number of these are described below. In some instances, State and local planning authorities w ill help apply these criteria. Presumably, the use of m ultiple criteria does not require that all of the individual criteria be satisfied to qualify; rather, meeting one or more of the criteria finally used could qualify a facility or route for inclusion on the initial N TS.
ConnectivityThe modal systems within the NTS must connect internally and with each other. This w ill mean that certain segments or facilities might be included because they make the system continuous or provide an essential connection among modes.
Population ClustersIt may be useful to favor facilities serving large metropolitan areas—for

example, in areas exceeding some level of population (e.g., 250,000, 500,000). This is a way of ensuring that the NTS incorporates facilities providing existing or potential service to the major population clusters of the country. (At first blush, this would seem to be a more fitting criteria for passenger service than for freight service.)
National CoverageIn order to ensure that the NTS ties the nation together it might be appropriate to designate at least one facility in each (applicable) modal category (i.e. airport, freight rail, etc.) within every State or region.
International TradeFacilities and routes serving important border crossings or ports of entry would be identified on the initial NTS to ensure that the NTS supports the country’s international economic competitiveness objectives.
Defense and Emergency ReadinessFacilities necessary for defense purposes w ill be a part of the N TS. They w ill be defined by the appropriate Federal agencies.
Special National or Regional FunctionsA s indicated above, it may be possible and useful to identify populations with special m obility needs or economic activities that have an impact on national objectives, but which are not captured by other criteria. (Examples of the latter may be important recreational or tourist locations (e.g., national parks) or coal producing regions in West Virginia or Wyoming.) Since it is possible to make these arguments for many groups and activities, such criteria must stress the importance of these impacts at the regional or national level. State and local impacts are no less important, but are better addressed by the transportation planning processes at these levels.
S u m m a r yIn an era of increasing international com petition, we cannot afford to let an inefficient, piecemeal transportation network waste the Nation’s time and energy resources and hold our economy back. The NTS w ill help us overcome the fragmented history of transportation development by providing us with a framework for analysis and decisionmaking that w ill lead to a more integrated and effective system. With your help, decisions on the criteria for the NTS can be made, and we can begin building the analytical framework that w ill produce an efficient intermodal transportation system, ready to serve the



4 3 6 1 6 Federal R egister / V o L  59» N o . 163 / W ednesday» A ugust 24* 1994 / N oticestraveling and shipping public in  the 21st Century.A s indicated at the outset* this document is intended to stimulate substantive discussion about bow to begin building that analytical framework and identifying the strategic components of the nation’s total transportation system. We invite your active participation. Determining the criteria for including transportation facilities in the N TS is an important procedural step in  the larger NTS process. In seeking consensus on the NTS criteria* we hope to foster a hank and wide-ranging evaluation of the ways our national transportation system is now working and—more specifically— to engage in a practical, focused examination of the kinds o f information, data, and analysis we w ill all need in order to make that system as efficient, accessible, and productive as possible.
Q u e s t io n s  fo r  D is c u s s io n1. W hich of the criteria suggested in the Working Paper most accurately capture the essential elements o f the national transportation network, across all modes?2. What multimodal transportation performance data are available that might be helpful in the identification o f the initial NTS?3. Are there measurable criteria currently available w hich w ill better capture the national impacts o f transportation on economic; environmental and social objectives?4 . How can criteria be developed or adjusted to reflect economic and other objectives more directly and accurately?5. Do these criteria establish comparable and appropriate levels of inclusion across the various transportation modes? Are any elements over-represented or underrepresented? In what way?6. What factors have we failed to consider in  this initial effort to define the NTS? How would one measure them?7. What are the best ways to reflect social and environmental objectives in the identification of the NTS?8. How should the N TS deal with the future* i.e ., with anticipated or planned facilities or actions? W ould it be useful to adopt a planning horizon, and, if so* what should it be? How do we select system additions that are “ real,” in  the sense of having an acceptable likelihood of implementation?9. W hat kinds of criteria can be used to identify significant intermodal facilities* and do they identify terminals that w ill not qualify by other measures?10. Are there criteria that would reflect* on a national or regional scale*

the m obility requirements for such groups as rural residents or the disabled?
Issued this 18th day of August 1994* hi 

Washington, D C  
M ich a e l P . H uerta,
Associate D eputy Secretary and Director, 
O ffice oflnterm odalism ,[FR Doc. 94-20723 Filed 8-23-94; 8:45 am]
BILLING CODE 49tO-62-P

Coast Guard 
[CGD 94-Q62J

Differential Global Positioning System, 
Lake Superior Corridor Region; 
Environmental Assessment
AGENCY: Coast Guard* D OT.ACTION: Notice of availability.
SUMMARY: The Coast Guard has prepared a Programmatic Environmental Assessment (EA) and Finding, of No Significant Impact (FONSI) for implementing a Differential Global Positioning System (DGPS) Service in the Lake Superior Corridor Region of the United States. The EA  concluded that there w ill be no significant im pact on the environment and that preparation of an Environmental Impact Statement w ill not be necessary . This notice announces the availability of the EA and FONSI and solicits comments on them .
OATES: Comments must be received cat or before September 23* 1994. 
ADDRESSES: Comments may be m ailed to the Executive Secretary, Marine Safety Council. U .S . Coast Guard Headquarters, 2100 Second Street SW ., Washington, DC 20593-0001, or may be delivered to room 3406 at the same address between 8 a.m . and 3 p.m ., Monday through Friday, except Federal holidays. The telephone number is (202) 267-1477.Copies o f the EA and FONSI m aybe obtained by contacting LCDR George Privon at (202) 267-0297 or faxing a request at (202) 267-4427. A  copy of the EA (less enclosures) is  also available on the Electronic Bulletin Board System (BBS) at the GPS Information Center (GPSIC) in Alexandria, V A , (703) 313— 5910. For information on the BBS, call the GPSIC watchstander at (703) 313- 
59Q0.
FOR FURTHER INFORMATION CONTACT: LCDR George Privon, Radionavigation D ivision, (202) 267-0297.
SUPPLEMENTARY INFORMATION:Request for CommentsCopies of the Programmatic Environmental Assessment (EA) and Finding of No Significant Impact (FONSI) are available as described

under ADDRESSES. The Coast Guard encourages interested persons to comment on these documents. The Coast Guard may revise these documents in view  of the comments. If revisions are warranted, availability of the revised documents w ill be announced by a later notice in the Federal Register.BackgroundAs required by Congress, the Coast Guard is preparing to install the equipment necessary to implement a Differential Global Positioning System (DGPS) service in the Lake Superior Corridor area of the United States. DGPS is a new radionavigation service that improves upon the 100 meter accuracy of the existing Global Positioning System (GPS) to provide an accuracy of better than 1G meters. For vessels* this degree o f accuracy is critical for precise electronic navigation in  harbors and harbor approaches and w ill reduce the number of vessel groundings, collisions, personal injuries* fatalities* and potential hazardous cargo spills resulting from such incidents.After extensive study, the Coast Guard has selected two sites along the Lake Superior Corridor for the DGPS equipment. The sites are in  the vicinity of the Upper Keweenaw Radioheacon, M I and W isconsin Point* W I. The sites are used already far related purposes and were chosen* in  part, because their proposed use is consistent with their past and present use, thus minimizing further impact on the environment. DGPS signal transmissions w ill be broadcast in  the marine rediobeacon frequency band (283.5 to 325 KHz] using less than 50 watts (effective radiated power). Signal transmissions at these low frequency and power levels have not been found to he harmful to the surrounding environmentProposed Installations at Each Site(a) Radioheacon Antenna—The Coast Guard proposes to install a 9Q foot guyed antenna at the Upper Keweenaw Radiobeacon. Radioheacon service had been previously discontinued and the existing 120 foot radiobeacon antenna removed. The existing ground-plane w ill be adapted to the new antenna. At the W isconsin Point site a 75 foot whip antenna w ith an accompanying ground plane w ill be installed. A  ground plane for this antenna consists of approximately 120 copper redials (6 gauge cooper wire) installed 6 inches (or less) beneath the soil and projecting outward from the antenna base. The optimum radial length is between 200- 300 feet* but this length may be shortened to fit within property



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 J N otices 4 38 17boundaries. Wherever possible, a cable plow method w ill be used in the radial installation to m inimize soil disturbance. Installation of the ground plane may require some clearing of trees and bushes on the site.(b) DGPS Antennas—Each site w ill require two 10 foot masts to support four small (4 inches by 18 inches diameter) receiving antennas. The masts will be installed on a concrete foundation measuring approximately 3 feet by 3 feet by 15 inches. These masts are needed to support the primary and backup reference receivers and integrity monitors. The location of the two masts will be in the vicinity of the electronic equipment building or hut, but at least 50 feet to 100 feet from existing structures.(c) Equipment shelter—A  10 foot by 16 foot equipment hut w ill be needed to house the DGPS equipment at the Wisconsin Point site while the existing equipment hut w ill be used at the Upper Keweenaw site.(d) Utilities—The Coast Guard proposes to use available commercial power as the primary source for the electronic equipment. A  telephone line will be required at each site for remote monitoring and operation.Description o f Each SiteThe Upper Keweenaw radiobeacon site is located on the M ichigan upper peninsula approximately 5 m iles north of Hancock, MI and is an existing marine radiobeacon site. The site w ill require installation of a 90 foot guyed antenna.The Wisconsin Point site is located on U.S. Army Corps of Engineers property at the Superior entry to Lake Superior Harbor. The site w ill require the installation of a 75 foot whip antenna and a 10 foot by 16 foot equipment hut to house the DGPS electronic equipment.Implementation of a DGPS service in the Lake Superior Corridor Region is determined to have no significant effect on the quality of the human environment or require preparation of an Environmental Impact Statement.Dated: August 18,1994.G.A. Penington, ,
Rear Adm iral, U .S . Coast Guard, Chief, O ffice 
of Navigation Safety and Waterway Services.[FR Doc. 94-20787 Filed 8-23-94; 8:45 amj 
BILUNG CODE 4 9 1 0 -1 4 -M

[CGD 94-061]

Differential Global Positioning System, 
Lake Michigan Corridor Region; 
Environmental AssessmentAGENCY: Coast Guard, DOT.

ACTION: Notice o f availability.
SUMMARY: The Coast Guard has prepared a Programmatic Environmental Assessment (EA) and Finding o f No Significant Impact fFONSI) for implementing a Differential Global Positioning System (DGPS) Service in the Lake M ichigan Corridor Region of the United States. The EA concluded that there w ill be no significant impact on the environment and that preparation of an Environmental Impact Statement w ill not be necessary. This notice announces the availability of the EA and FONSI and solicits comments on them.
DATES: Comments must be received on or before September 23,1994. 
ADDRESSES: Comments may be mailed to the Executive Secretary, Marine Safety Council, U .S . Coast Guard Headquarters, 2100 Second Street SW ., Washington,DC 20593-0001, or may be delivered to room 3406 at the same address between 8 a.m . and 3 p .m ., Monday through Friday, except Federal holidays. The telephone number is (202) 267-1477.Copies of the EA and FO N SI may be obtained by contacting LCDR George Privon at (202) 267-0297 or faxing a request at (202) 267-4427. A  copy of the EA (less enclosures) is also available on the Electronic Bulletin Board System (BBS) at the GPS Information Center (GPSIC) in Alexandria, V A , (703) 313- 5910. For information on the BBS, call the GPSIC watchstander at (703) 313- 5900.
FOR FURTHER INFORMATION CONTACT:LCDR George Privon, Radionavigation D ivision, (202) 267-0297.
SUPPLEMENTARY INFORMATION:Request for CommentsCopies of the Programmatic Environmental Assessment (EA) and Finding of No Significant Impact (FONSI) are available as described under ADDRESSES. The Coast Guard encourages interested persons to comment on these documents. The Coast Guard may revise these documents in view of the comments. If revisions are warranted, availability o f the revised documents w ill be announced by a later notice in the Federal Register.Background* As required by Congress, the Coast Guard is preparing to install the equipment necessary to implement a Differential Global Positioning System (DGPS) service in the Lake M ichigan Corridor area of the United States. DGPS is a new radionavigation service that improves upon the 100 meter accuracy

of the existing Global Positioning System (GPS) to provide an accuracy of better than 10 meters. For vessels, this degree of accuracy is critical feu precise electronic navigation in harbors and harbor approaches and w ill reduce the number of vessel groundings, collisions, personal injuries, fatalities, and potential hazardous cargo spills resulting from such incidents.After extensive study, the Coast Guard has selected two sites along the Lake M ichigan Corridor for the DGPS equipment. The sites are in the vicinity of Sturgeon Bay Canal, WI and U .S . Coast Guard Base Milwaukee, W I. The sites are used already for related purposes and were chosen, in  part, because their proposed use is consistent with their past and present use, thus m inim izing further impact on the environment. DGPS signal transmissions w ill be broadcast in the marine radiobeacon frequency band (283.5 to 325 KHz) using less than 50 watts (effective radiated power). Signal transmissions at these low frequency and power levels have not been found to be harmful to the surrounding environment.Proposed Installations at Each Site(a) Radiobeacon Antenna—The Coast Guard proposes to install a 90 foot guyed antenna with an accompanying ground plane at the Sturgeon Bay site and a 60 ft guyed antenna with an accompanying ground plane at the Milwaukee site. A  ground plane for these antennas consists of approximately 120 copper radiais (6 gauge copper wire) installed 6 inches (or less) beneath the soil and projecting outward from the antenna base. The optimum radial length is between ?00- 300 feet, but this length may be shortened to fit within property boundaries. Wherever possible, a cable plow method w ill be used in the radial installation to minimize soil disturbance. Installation of the ground plané may require some clearing of trees and bushes on the site.(b) DGPS Antennas—Each site w ill require two 10 foot masts to support four sm all (4 inches by 18 inches diameter) receiving antennas. The masts w ill be installed on a concrete foundation measuring approximately 3 feet by 3 feet by 15 inches. These masts are needed to support the primary and backup reference receivers and integrity monitors. The location of the two masts w ill be in the vicinity of the electronic equipment building or hut, but at least 50 feet to 100 feet from existing structures.



436 1 8 Fed eral R egister / V oL 59, N o. 163 / W ednesday, A ugust 24, 1994 / N otices(c) Equipment shelter—A  10 foot by 16 foot equipment hut w ill be needed to house the DGPS equipment at each site.(d) U tilities—The Coast Guard proposes to use available commercial power as the primary source for the electronic equipment. A  telephone line w ill be required at each site for remote monitoring and operation.Description o f Each SiteThe Sturgeon Bay Canal site is located within U .S . Army Corps of Engineers

property adjacent to Coast Guard Station Sturgeon Bay. The site w ill require installation of a 90 foot guyed antenna and a 10 foot by 16 foot equipment hut to house the DGPS electronic equipment.The Coast Guard Base Milwaukee site is located on South Lincoln Memorial Drive in southeast Milwaukee, W I. The site w ill require the installation of a 60 foot guyed antenna and a 10 foot by 16 foot equipment hut to house the DGPS electronic equipment.

Implementation of a DGPS service in the Lake M ichigan Corridor Region is determined to have no significant effect on the quality of the human environment or require preparation of an Environmental Impact Statement.Dated: August 18,1994.G .A . Penington,
Rear Adm iral, U .S . Coast Guard, Chief, Office 
o f Navigation Safety and Waterway Services. [FR Doc. 94-20786 Filed 8-23-94; 8:45 am] 
BILLING CODE 4910-14-M
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This section of the FEDERAL REGISTER 
contains notices of meetings published under 
the “Government in thè Sunshine Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).
BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM
TIME AND DATE: 11:00 a.m ., Monday, August 29,1994.
PLACE: Marriner S . Eccles Federal Reserve Board Building, C  Street entrance between 20th and 21st Streets, N.W., Washington, D .C . 20551.
STATUS: Closed.
MATTERS TO BE CONSIDERED:1. Personnel actions (appointments, promotions, assignments, reassignments, and salary actions) involving individual Federal Reserve System employees.2. Any items carried forward from a previously announced meeting.
CONTACT PERSON FOR MORE INFORMATION: Mr. Joseph R. Coyne, Assistant to the Board; (202) 452-3204. You may call (202) 452-3207, beginning at

approximately 5 p.m . two business days before this meeting, for a recorded announcement o f bank and bank holding company applications scheduled for the meeting.Dated: August 19,1994 Jennifer J. Johnson,
D eputy Secretary o f the Board.[FR D oc 94-20907 Filed 8-22-94; 10:04 am] 
BILUNG CODE 6210-01-P

NATIONAL COMMISSION ON LIBRARIES AND 
INFORMATION SCIENCE
MEETING STATUS: Open.
DATE AND TIME:September 21,1994,10:00 a.m.—4:00 p m . September 22,1994,10:00 a.m.—4:00 p.m.
PLACE:September 21,1094: Dirksem Senate Office Building, Room 406, First Street and Constitution Avenue, NE., Washington, DC 20510September 22,1994: Dirksen Senate Office Building, Room 106.

MATTERS CONSIDERED:September 21,1994: Statewide Library Networks. A  briefing for the NCUS with representatives of selected state arid local libraries.September 22,1994. Discussion on Libraries and the National Information Infrastructure. What do we know and what do we need to know about libraries and information services to plan for and to support their full participation in the National Information Infrastructure?To request further information or to make special arrangements for physically challenged persons, contact Barbara Whiteleather (202-606-9200) no later than one week in advance o f the meeting.Dated: August 18,1994.Peter R. Young,
N C U S Executive Director, Billing Code: 7527-  
0 1 -M(FR Doc. 94-20936 Filed 8-22-94; 12:57 pmj
BILUNG CODE 7527-01-M
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Corrections

Th is sectio n  o f th e  FE D E R AL R EG ISTER  
con ta ins e d ito ria l co rrec tion s o f p rev iously  
pub lished  P res ide n tia l, R u le , P roposed R ule, 
and N o tice  docum ents. T hese co rrec tion s are 
p repared  by th e  O ffice  o f th e  Federa l 
R eg is te r. A gency prepared  co rrec tion s are  
issued  as s igned docum ents and appear in 
th e  ap p rop ria te  docum ent ca te gorie s 
e lsew here  in  th e  issue .

COMMODITY FUTURES TRADING 
COMMISSION

17 CFR Part 3

Ethics Training for Registrants 

CorrectionIn proposed rule document 94-17880 beginning on page 37446, in the issue of Friday, July 22,1994, make the following correction:On page 37447, in the third column, in the last line, in footnote 17, following the word “ o f ’, the words “ ethics training providers maintained by a registered futures association if  such statement is true in fact and if  the effect of such a listing is not misrepresented.’” The effect of this statement is” should be added.
BILLING CODE 1505-01-D

DEPARTMENT OF ENERGY

Assumption and Methodology 
Document for the Spent Nuclear Fuel 
Managment Cost Evaluation
CorrectionIn notice document 94-20206 beginning on page 42216 in the issue of W ednesday, August 17,1994, make the following correction:On page 42216, in the third column, in the last paragraph, the first sentence, beginning with “ To d efin e...” , should correctly read “ Because of the very broad scope associated with complexwide spent nuclear fuel management and the uncertain nature of some future actions, it is not possible to develop “ best estimate” costs at this time. Instead, upper- and lower-range estimates w ill be provided to define the possible spread of costs for each alternative.”
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Exemption Relating to Certain Foreign 
Securities
CorrectionIn notice document 94-19249 beginning on page 40382 in the issue of
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V o i.  59 , N o . 163 

W e d n e s d a y , A u g u s t 2 4 , 1994

Monday, August 8,1994, in the first colum n, the Release Number should read as set forth above.
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33 CFR Parts 80 ,82 ,84 ,87 ,88 , and 90

[CGD 94-011]
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Inland Navigation Rules; Lighting 
Provisions

CorrectionIn proposed rule document 94-17532 beginning on page 37003 in the issue of W ednesday, July 20,1994, make the following corrections:1. On page 37003, in the third colum n, In the heading, the RIN Number should read as set forth above.2. On page 37008, in the first column, in the 20th line from the top, the word “ barge” should read “ group” .
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Public and Indian Housing

24 CFR Parts 905, 913,964 and 990
[Docket No. R-94-1707; FR-3568-F-03]

RIN 2577-AB36

Public and Indian Housing Amendment 
to the Tenant Participation and Tenant 
Opportunities in Public and Indian 
Housing
AGENCY: Office of the Assistant Secretary for Public and Indian Housing, HUD.
ACTION: Pinal rule.
SUMMARY: This final rule amends the regulations on tenant participation in public and Indian housing to provide a comprehensive framework for tenant opportunities programs w hich includes new policies, procedures and guidelines for tenant participation; revision of the Resident Management Program to the Tenant Opportunities Program; and the addition of regulations to govern the Fam ily Investment Centers (FIC) Program. These changes are being made to provide for new resident programs, as well as to address several weaknesses in the existing regulations w hich have interfered with successful program implementation.
EFFECTIVE DATE: September 23,1994.
FOR FURTHER INFORMATION CONTACT: For questions concerning the Public Housing rule contact Dorothy Walker or Marcia Martin, Office of Resident Initiatives, Room 4112, telephone (202) 708-3611, or 708-0850. For Indian Housing, contact Ed Fagan, O ffice of Native American Programs, Room 4144, telephone (202) 708-2980 (these are not toll-free numbers). Hearing- or speech- impaired persons may use the Telecommunications Devices for the Deaf (TDD) by contacting the Federal Information Relay Service on 1-800- 877-TDDY (1—800—877—8339) or 202- 708-9300 (not a toll free number) for information on the program. (The telephone numbers listed above are not toll-free.)
SUPPLEMENTARY INFORMATION:I . Information CollectionsThe information collection requirements contained in this rule have been submitted to the O ffice of Management and Budget (OMB) for review under the Paperwork Reduction Act of 1980 (44 U .S .C . 3501-3520) and have been approved and assigned OMB number 2577-0127.

II. BackgroundSection 20 o f the United States Housing A ct of 1937, as amended, (42 U .S .C . 1437r) (the “ 1937 A ct” ) was enacted to encourage increased resident management of public housing projects * * * “ to promote formation and development of resident management entities.”  The Department implemented section 20 by regulations (24 CFR 964 for Public Housing, and 24 CFR Part 9Û5, subpart O for Indian Housing), that governed tenant participation and resident management in public/Indian housing under Section 20 of the 1937 Act.Section 20 also authorizes funds for technical assistance and training to resident councils (RCs)Zresident management corporations (RMCs) to promote increased resident management of public housing. HUD’s experience in providing grants to RCs/RMCs under the Public Housing Resident Management Program has revealed that major changes were needed in the provisions of the program. RCs/RMCs and PHAs/ IHAs (hereinafter referred to as “ H As” ) across the country overwhelmingly requested revamping of the program to assist in meeting their residents’ need for economic development, education, job training and development, social services, and opportunities for other self-help initiatives.IQ . Ov erview o f Public and Indian Housing ChangesSeveral weaknesses in the regulations have interfered with successful program implementation. The current regulations fail to establish clear and detailed policy on resident participation and guidance on the structure for public housing resident organizations. Additionally, the current regulations fail to establish specific requirements for resident involvement in public/Indian housing management, and to encourage a strong partnership between H As and resident councils. [Note that references to resident councils in this overview affect resident organizations in IHAs.]Internal conflicts between competing resident councils in a development pose serious problems to HUD with respect to program eligibility and participation, as well as with respect to HA recognition. The Department is concerned about the need to provide more details on how resident councils/resident management corporations Should be structured and how to broaden tenant involvement in public housing.The Department recognizes the need to increase the amount o f cash contributions for resident council activities (presently lim ited at three (3)

dollars per unit per year) and to compensate resident council officers who are serving as volunteers in the public housing community.The Secretary established an Interim Resident Advisory Committee consisting of representatives of regional and state resident public housing organizations who developed a Policy Paper on resident involvement in public housing. Public Housing Advocacy Groups [Public Housing Authorities Directors Association (PH AD A), Council of Large Public Housing Authorities (CLPHA) and National Association of Housing and Redevelopment Officials (NAHRO)] were given an opportunity to review and comment on the Policy Paper.Recommendations from the Interim Resident Advisory Committee on Tenant Involvement in Public Housing and requests for changes in the Resident Management Technical Assistance Program are the basis for the comprehensive revision of 24 CFR Part 964.The major changes in this rule allow for broader, more flexible programs aimed at increasing the capacity of resident entities to participate significantly in all aspects of public housing operations while simultaneously permitting further economic uplift opportunities, to the extent permitted under section 20 of the 1937 Act. Section 20 requires that all activities funded under it be related to improved living conditions and public housing operations. (See §§ 905.967 and 964.205.) The Department has proposed amendments to section 20, as a part of HUD’s legislative proposal, to permit funding of a broader range of resident initiative activities to include activities that are not necessarily related to resident management or housing authority operations.The current regulation on the Tenant Participation and Resident Management Program (24 CFR Part 964) is renamed by this final rule as the “ Tenant Participation and Tenant Opportunities in the Public Housing Program” for public housing. This final rule replaces the Resident Management Program under subpart C with the Tenant Opportunities Program (TOP). For Indian housing, the program is named “ Resident Participation and Opportunities for Indian Housing.” (24 CFR part 905, subpart O).The revised program (TOP) is designed to (1) Prepare residents to experience the dignity of meaningful work, to own and operate resident businesses, and to move toward financial independence; (2) enable them to choose where they want to live; and



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulations 43623(3) assure meaningful participation in the management of their housing developments. The authority for the TOP program comes from Section 20 of the 1937 Act. Also under Section 20, technical assistance grants are available for “the development of resident- managed entities (including the formation of such entities), the development of the management capability of newly formed or existing entities, the identification of the social support needs of residents of public housing projects, and the securing of such support.” “ TOP technical assistance grants” can enable residents to manage their developments or portions of their developments. The results are significant and multifaceted. For example, resident managed activities have resulted in economic development, resident self-sufficiency, improved living conditions, and enhanced social services for residents (e.g., child care and other youth programs).The Resident Management Program will continue to be an option to resident councils/resident management corporations who are interested in performing management functions in one or more projects of a H A. None of the requirements for the resident management program w ill be changed. However, some of the provisions are being moved to other HUD regulations or issuances. For example, the requirements under subpart C (§ 964.39) governing the operating subsidy, budget, operating reserves, etc. are being moved to 24 CFR Part 990—Annual Contributions for Operating Subsidy.The Department believes these provisions of § 964.39 are more appropriately placed in that regulation. Also, the requirements for the RMC management contract contents are being removed from subpart C and are contained in HUD Notice PIH 93-56 (HA), which also includes the model management contract.Subpart A  of part 964 is being expanded to add policies on partnerships between HAs and residents. For example, HAs are required to provide office space and meeting facilities to a duly elected resident council, free of charge, for the purposes of conducting resident activities.Also, the section on definitions.(§ 964.7) is being amended by removing terms such as “ resident council” , “project” , and “ tenant participation” . The eligibility requirements for a voting member of a resident council have been expanded and clarified. The frequency of elections for resident management corporations has been established.

Subpart B of part 964 is being expanded substantially to establish policies and procedures for HAs with respect to resident participation activities. For example, HAs shall provide any funds they receive for resident participation activities to the duly elected resident council. Parts 990 and 905, subpart J, are being amended to require an addition of $25 per unit per year to the H A ’s operating subsidy calculation for units represented by a duly elected resident council, which w ill be paid to the HA only if appropriations are available for that purpose. Fifteen dollars of the $25 w ill fund the duly elected resident councils, the jurisdiction-wide councils and stipends, as discussed further in this preamble. The remaining ten dollars is for the HAs to cover resident-related responsibilities, including but not lim ited to third party supervision of elections, recalls and arbitrations. The HUD Circular HM 7475.9, dated February 10,1972, authorized cash contributions for resident council activities for three ($3) dollars per unit per year. The Department believes that an increase of $12 per unit per year is reasonable and, if available, w ill provide more resources necessary to create a bona fide partnership among the duly elected resident council and the H A . Therefore, this rule replaces any existing guidance or authority including HM 7475.9. Strong partnerships are critical for achieving mutual goals contained in this subpart.A lso, HUD is encouraging HAs to provide stipends in an amount up to $200 per month/per officer to resident council officers who serve as volunteers in the public housing development to carry out these duties and functions as officers of the resident council. The Department believes that such a stipend w ill enable these volunteers to defray the costs associated with volunteer efforts, such as child care, transportation, special equipment, clothing, etc.The current Part 964 regulations lack specificity regarding resident elections and organizational policies, and have made it difficult to determine what is a “ duly elected resident council,”  and that has caused conflicts among the residents.This final rule adds new policies and procedures for resident councils by (1) Defining what is a “ duly elected resident council,” (2) detailing minimum standards for elections of resident councils, and (3) specifying the relationship between the resident councils and resident management corporations. Resident councils are required to meet HUD’s election

standards in order to receive official recognition from the HA and HUD and to receive funds in conjunction with the conduct of resident council business. The role of the jurisdiction-wide resident council is established under this rule. The rule also contains provisions that expand the resident participation requirements to strongly support resident participation in all aspects of a H A ’s management operations, and these requirements give rights to residents to freely organize and represent their interests.The rule adds a new subpart D to part 964 to establish the Fam ily Investment Center (FIC) Program, as provided for under section 22 of the 1937 Act (42 U .S .C . 1437t) (added by section 515 of the National Affordable Housing A ct, Pub. L. 101—625). The Indian Housing FIC Program is found in 24 CFR 905.980. The FIC program provides fam ilies living in public housing with better access to educational and employment opportunities. This new subpart is being added to Part 964 to include FIC because it complements the Department’s resident participation and self-sufficiency initiatives. The program was proposed by a national association on behalf of numerous housing authorities. Representatives from public/Indian housing authorities, resident councils/resident management corporations and nonprofit housing agencies were convened at the Department to discuss program provisions and provide policy recommendations during the initial program planning stage. Some HAs w ill combine their FIC and Fam ily Self- Sufficiency (FSS) programs. This final rule provides that Section 8 FSS Program participants are eligible to participate in the FIC program when it is combined with F SS, but that income exclusions that are provided to public housing residents participating in employment training and supportive service programs do not apply to Section 8 FSS fam ilies. If a public housing fam ily under FSS is currently putting their funds in an escrow account, they cannot also be eligible for the income exclusion.Sections 905.985 and 964.320 provide HUD policy on training, employment and contracting of public/Indian housing residents under Section 3 of the Housing and Urban Development Act of 1968 (12 U .S .C . 1701u). Section 915 of the Housing and Community Development Act of 1992 (Pub. L. 102- 550) made significant changes to Section 3. HUD published an interim rule implementing those changes on June 30,1994. Section 3, as amended, requires that HAs make their best



43624 F ed eral R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsefforts, consistent with existing Federal, State, and local laws and regulations, to award contracts for work to be performed in connection with development, operation and modernization assistance provided pursuant to Sections 5, 9 and 14 of the U .S . Housing A ct of 1937, to business concerns w hich provide economic opportunities to low income persons. As amended, Section 3 establishes an order of priority to w hich the H A ’s efforts must be directed. Thus, the first level of priority is to residents of the housing development for which the assistance is provided. This rule includes provisions consistent w ith the interim Section 3 rule.The reader should note that combination terms such as “tenant and resident,”  “ tenant council” and “ resident council,”  and “ tenant management corporation”  and “ resident management corporation”  are similar terms and may be used interchangeably. Hereafter, for ease of discussion, the rule w ill use the terms resident, resident council and resident management corporation, as appropriate.TV. Public CommentsOn A pril 19,1994, at 59 F R 18666, the Department published a proposed rule and allowed 30 days for the public to comment. The Department received 31 comments in  response to the proposed regulation: 20 from housing authorities, two from housing authority advocacy groups, six from resident councils/ resident organizations, two from residents, one from a HUD field office, and three from private organizations. Following the general comments discussed below, there is a listing of the specific issues raised in  the comments and the Department’s responses to the issues.W hile this final rule applies both to public and Indian housing communities, there are separate regulations for each: Part 964 for Public Housing and Part 905, subpart O for Indian Housing. General and specific comments and responses are grouped by the source of the comment (public housing commenters or Indian housing commenters). In many cases, the comments and responses below are applicable to both.
General Public Housing CommentsO verall, there was widespread support for the concept of resident participation as w ell as for the new Tenant Opportunities Program (TOP) and the Fam ily Investment Centers (FIC) Programs contained in the proposed rule. Seven commenters stated that the 30-day comment period was too short.

However, because consultation took place w hile the policy was being developed, and comments were submitted by various interested parties, the Department believes that a longer period was unnecessary.There was also at least one comment on the proliferation on new specialized programs. Because of the rapid growth of new programs, this comprehensive regulation provides a common policy and definition for administering these programs.There were several comments from housing authorities on the rationale for HUD requiring resident participation with duly-elected resident groups rather than any residents in  the public housing community. The Department believes that a clear-cut policy of accountability through the elected resident leaders w ill assure adequate representation and mitigate criticism  of housing authority favoritism. In order to provide time for the public housing community to implement elections, etc. to comply with this duly elected resident council requirement, the Department has determined the date for compliance with this regulation w ill be April 3, 1995,There were also concerns that the Department may be providing prescriptive policies on resident participation. The Department has developed policies for the basic resident participation requirements to m inimize ambiguity—-on resident membership, election frequency and the residents’ partnership w ith the housing authority. However, the regulation provides significant flexibility for the method of implementation. For example, with respect to election standards, the regulation discusses standards but leaves it up to the public housing community regarding the specifics.
Specific Public Housing Comments

Com m ent Funding Issues: (§§964.115, 964.105, 964.150) One commenter requested more clarity between the Resident Council and the Jurisdiction-W ide Resident Council with respect to w hich organization would be eligible to receive the $15.00 per unit/per year for resident services. Concern was raised that the operating subsidy funding for resident council activities may be required to provide the funds for resident activities. One commenter requested that “ subject to appropriations”  be added to § 990.108. Two PHAs expressed concern that the provision of stipends to resident council officers should also be an add-on to the PFS. One tenant organization expressed concern about the impact of withholding for Social Security and

income tax on the residents receiving the stipends. One PHA requested clarification on the demand for HAs to provide tenant services funding regardless of the H A financial status.
Response. Section 964.150 has been revised to clarify for whom the funding is intended. The duly elected Resident Councils at each development and/or jurisdiction-wide councils are eligible to receive the resident portion o f the Tenant Services Account, i.e ., $15 per unit per year. Where both organizations exist, the distribution w ill be agreed upon by the H A and the respective organizations. Dispute resolution procedures are added at § 964.150(c). The resident officer stipends (up to $200 per month/per officer to be determined jointly by the resident council and HA) are also included in the $15 per unit per year funding. The $15 per unit per year is a 500% increase from the current guideline of $3 per unit per year. In addition, the $10 per unit per year—as . a new policy—is for the housing authority to cover resident-related responsibilities, including but not lim ited to third party supervision of elections, recalls and use o f mediation/ arbitration services.W ith respect to funding for resident services, section 964.150 states that 24 CFR part 990 would provide an addition to the operating subsidy eligibility in the amount o f $25 per unit per year for units represented by a duly elected resident council and the provision of these funds is  subject to availability of appropriations. The HA and resident council should collaborate on the appropriate use of these funds. The Department is aware that even with this increase, there may be insufficient funds for resident council expenses plus stipends. The provision of stipends is not a requirement and w ill be decided by the local resident council officers and the H A . If Congress does not appropriate funds, the HA and duly- elected resident council may negotiate funds for tenant services based on the availability o f funds.With respect to how stipends are counted for incom e tax purposes, the stipends are not a salary but reimbursement for expenses incurred. Under this definition, stipends w ill not be treated as income by HUD in its programs. The treatment of stipends as income for social security and income tax purposes cannot be addressed by HUD; this issue must be discussed with Social Security Administration and IRS. However, HUD can assure that stipends shall not be treated as income for rent purposes.
Com m ent Funding Issue: (§ 964.150) Five HA comments agreed with



Fed eral R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations 436 2 5proposed increase of funding for resident participation. Four H A comments and two housing advocacy organizations expressed concern that funding for resident activities may not be sufficient for required activities under the regulation. However, three PHAs oppose an increase in funding for resident participation from $3.00 per unit/per year to $25.00 per unit/per year because resident councils are already receiving substantial funding under the Tenant Opportunities Program/Technical Assistance Grant, and the Comprehensive Grant Program. One commenter recommended an increase in the $10 per unit/per month for housing authority activities.
Response. The Department believes that an increase in support for resident participation activities from $3.00 per unit/per year to $25.00 per unit/per year (of this amount $15.00 w ill be provided to the duly elected resident council) is reasonable and long overdue to support the increasing activities and community involvement of these organizations.While TOP funds are available for such activities, those funds can only be obtained on a competitive basis, and the availability of CGP Management Improvement Program funds is contingent upon die Public Housing Authorities’ priorities to improve management operations. The Department believes that the portion for the PHAs is equitable in light of the functions to be provided under each and the funding available to PHAs.
Comment. A udit Issue: (§§ 905.972(a) and 964.230(a)(2)) One commenter requested change to a reference in § 905.972(a) from “ audit of books and records” to “ audits of financial statements;”  and change to a reference in § 964.230(a)(2) from “ * * * activities and expenditures * * *” to “ * * * financial statements * * * .”
Response. The above-mentioned provisions w ill be changed to state review of financial statements. Such a review of the financial statements would include scrutiny o f expenditures related to the workplan as w ell as compliance with the HUD grant agreement.
Comment. Conflict o f Interest Issue: (§964.145) Three tenant organizations objected to the Conflict of Interest policy because it would deplete the executive board of the Resident Council/Advisory Board. It was also’ noted that over 50 percent of resident leaders are employed by H As. Two HAs observed that resident employment encourages participation in resident governance and should be encouraged when residents are not employed in supervisory capacities.

Response. The conflict o f interest policy has been revised to state that “Resident council officers cannot serve as employees in a policy making position at the H A or as a contractor to the H A. However, seasonal, part time or non-supervisory positions at the H A or their contractors which are not involved in policy making work are exempt from the conflict of interest policy.”
Comment. F IC  Issue: (§ 964.305) One PHA objected to the small amount o f 15 percent allowed for supportive services and recommends an increase to 25 percent.
Response. The cap on supportive services (15 percent) is stipulated in the law. The Department agrees that the current statutory policy is too restrictive and has included in its legislative proposal raising the lim it to 30 percent.
Comment. Threshold Issue: (§964.18) Two HAs suggested that the threshold for applicability of this regulation—i.e ., HAs of 100 units—was too low and should be increased to HAs o f250 or even 1250 units.
Response. The Department agrees with the commenter that the threshold should be increased to 250 units. This would make the threshold comparable with that of the Comprehensive Grant Program. HAs with fewer than 250 emits cannot deny residents the opportunity to organize. This regulation is intended to provide all resident groups with the opportunities available under this regulation.
Comment. O ffice Space Issue:(§ 964.18) One H A objected to the provision of office space for the duly elected resident council especially at smaller complexes and said it should only be required at public housing developments o f 250 units and over. Two other commenters felt that there would not be space for resident councils—even at larger authorities— especially when there was a long waiting list. Commenters felt that office space should be covered by operating subsidy.One housing advocacy organization recommended that flexibility should be granted to the H A and that assistance with alternative locations might be sufficient for small HAs. Another housing advocacy organization suggested that office space be required only in projects above 250 units.
Response. The Department agrees with die first commenter that providing office space to resident councils may not be feasible in small H As without any community space options and few units. In such cases, the H A should make every effort to assist RCs in obtaining space when units are not available. If there is no community or

rental space available, a request to approve a vacant rental unit for this non-dwelling use w ill be considered on a case-by-case basis. Subject to appropriations, these units w ill be eligible for operating subsidy.
Comment. Elections Issue: (§ 964.130) One HA objected to a third party supervision for resident council elections especially in cases where the HA and resident organization are in agreement. Opposition was expressed to three (3) year terms, with two H As suggesting that shorter terms w ill solve problems of effective resident representation and the filling of vacancies. Four commenters expressed concern about the requirement in § 964.115 for approval of 51 percent of “ voting membership” instead of %  of voters to recall a resident board.
Response. A  third party supervision, even in cases where the H A and resident organization are in agreement, provides for a neutral monitor to oversee elections and recall procedures. Holding elections at least every three (3) years provides for continuity and allows time for each resident council board to plan and implement any new activities. Resident Council By-Laws must include provisions for recall elections of representatives, including officers.These provisions* shall allow for a petition or other means of expression of the voting membership for such a recall vote to be taken. The local resident council voting membership shall determine the threshold for recall. This threshold shall not be less than 10 percent of the voting membership.
Comment. H A  Operations Issue:(§ 964.135) Two HAs opposed resident participation in all issues and facets of a PH A’s operations.
Response. Resident participation in all issues and facets provides support to the HA for improved living conditions and resident satisfaction in public housing communities. Residents can provide valuable input regarding the conditions of the property and the performance of employees and contractors.
Comment. P olicy Issue: (§ 964.12) One interest group opposed changing Resident Management to TOP; however, one commenter supported the new TOP, One RMC objected to the requirement imposed by the regulation for adopting the model contract for RMCs entering into a contract with a H A , and the removal of sections governing the operating subsidy and comprehensive improvement assistance program.
Response. Resident councils, resident management corporations, and HAs across the country requested that HUD revamp the Resident Management



43626 Fed eral R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and RegulationsTechnical Assistant Grant Program (RM TAG) to meet the residents’ needs for economic development, education, job training and development, social services and other self-help opportunities. The residents still have the option to undertake property management, if  they desire. The expanded range of activities provided by TOP w ill meet the residents needs. The language in the proposed rule stated that the model contract in  HUD Notice PIH 93-56 must be followed unless HUD approves a requested change. It should be noted that there are minimum statutory and regulatory requirements in the model contract which must be used and any other provisions would be considered ' voluntary or advisory. The section on operating subsidy is being moved to Part 990 so that all procedures covering operating subsidy are contained in the same regulation. Information on CIAP/ CGP has been inserted in the resident management requirements section of this final regulation in § 964.225.
Comment. Voting Issue: (§ 964.115(c)) Two HAs requested clarification on the voting membership.
Response. The voting membership is lim ited to designated heads of households (any age) and other members of a household who are 18 years or older whose name appears on the lease of a unit in the public housing development represented by the resident council.
Comment. RC/RM C Clarification 

Issue: (§ 964.120(f)) One HA requested clarification on RMC recognition in the instance where a resident organization (RO) is formed after an RM C is established. For example, must the new RO and the voting membership or all of the residents approve the establishment of such an organization.
Response. The newly formed duly elected resident council and the RMC should work together to establish a method of docum enting, i.e ., through a resident council board resolution, the approval of the duly elected representative body for resident management.
Comment. Resident Training Issue:(§ 964.140) One resident organization, one advocacy organization, and one HA each expressed concern that there is insufficient funding to adequately train interested residents in overall policy development and direction of HA operations.
Response. The Department is requesting $85 m illion for the TOP Program for FY  1995, which represents a three-fold increase from FY  1994 funding to provide additional training for residents. The option also exists to

use several other resources available to train the residents, such as: (1) the HA staff, (2) CGP/CLAP, (3) operating subsidies, (4) TOP TA G  and (5) Section 8 administrative fees. In addition, the RC/RMC together with the H A could form a partnership with other local and community organizations to provide the support for training.
Comment. Partnerships Issue:(§ 964.14) One H A supports partnerships but is concerned that outside partnerships may become the governing entity. The commenter believes that the primary partnerships should be fostered between RCs and HAs.
Response. HUD promotes partnerships between residents and HAs which are an essential component to building, strengthening and improving public housing. However, strong partnerships with other organizations are also critical for creating positive changes in lifestyles thus improving the quality of life for public housing residents, and the surrounding community. However, these outside partners cannot be recognized or assume the role of the duly-elected governing entity.
Comment. Expanding Resident 

Council Issue: (§ 964.105) One HA comment requested clarification about whether an H A with an existing jurisdiction-wide resident council can help establish new resident councils in scattered sites or separate groups of buildings.
Response. The Department encourages the development of new resident councils, or revival of inactive resident councils, at all housing developments including scattered sites.

General Indian Housing CommentsThe Department received 18 comments specifically related to 24 CFR Part 905, Subpart O—Resident Participation and Opportunities for Indian housing. Eleven were from Field Offices of Native American Programs, four from an Indian housing authority, one from a public housing authority, one from an advocacy group and one from a private organization.
Comment. Replace the term “ tenant” with “ resident” since it can be applied appropriately to all program participants, rental and homeownership. In Indian housing, resident im plies a sense of ownership and permanence w hich are important attitudes to convey in order to accom plish the mission of the O ffice of Native American Programs (ONAP).
Response. The Department agrees with the comment for the Indian housing program. The only reference to

tenant w ill remain in the title of the Tenant Opportunities Program. This new title reflects the revised program created to provide more program flexibility to address the needs in communities to improve living conditions and housing operations.
Specific Indian Housing CommentsSection 905.102(2)(viii)(D) Stipends

Comment: One commenter stated: Currently there is no lim it to the number of officers of a resident organization or the number of organizations. Some large IHAs have over 50 resident organizations. The cost involved for stipends could be substantial if  each RO has 5 officers who receive $200 per month, with 50 ROs the cost equals $600,000. It could be very difficult to determine who should receive funding and IHAs could be forced to use operating reserves. For instance, an IH A with 14,000 units will receive $140,000 although stipends amount to $600,000. The inability to pay stipends could cause potential problems between the IHA and RO.Several commenters requested - clarification on how the stipend is to be paid. Is it paid from the $25 per unit per year? Is it from the IHA $10 per unit per year or the RO $15 per unit per year?Another commenter recommended that the words “ excluding training costs” should be added to the end of the eligible activities for stipend use. The commenter felt that the maximum stipend amount should not lim it training that ONAP and the IHA determine is important for resident leaders to attend.One commenter supported the stipend stating it was extremely important because it recognizes the economic position of many resident leaders and the need to avoid out of pocket expenses from resident leaders.
Response: It is intended that the $15 per unit per year for resident participation activities of the resident organization w ill be used to fund stipends. Section 905.965 is revised to clarify questions raised regarding the funding for stipends. A lso, the Department is aware that even with this increase, there may be insufficient funds for resident organization expenses plus stipends. The provision of stipends is not a requirement and w ill be decided by the local resident organization and the IH A. If there is no appropriation for this additional cost item under the operating subsidy, the IHA and resident organizations must determine how to use existing funds to accomplish priority resident activities.
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Comment: A  commenter expressed concerns about the cost of stipends to the IHA. A lso, w ill stipends be eligible even if there are no appropriations to fund the cost? Another commenter suggested that consideration must be given for higher cost areas, especially in Alaska where village travel is by airplane.
Response: If there are no appropriations to fund resident participation, stipends w ill still be an eligible cost; however, the IHA and RO must determine if  resources are available. The issue of higher travel costs in Alaska can be resolved by waiver requests since the provision is regulatory, not statutory.Section 905.962 Definition of RO
Comment: One commenter recommended that HUD require each IHA to adopt a policy and procedure to formally recognize resident organizations based on the referenced definition.
Response: Only one comment was received requesting that recognition of an RO be mandatory. The Department does not believe this is sufficient to change the current regulatory requirements which provide for local decision making between the IHA and RO.Section 905.963 H UD’s Role in Activities Under This Subpart
Comment: The form and extent of resident participation or resident management are local decisions to be made jointly by ROs and IHAs. The regulation discusses the duty to bargain, but if either party does not, there is no consequence for not doing so. If an RO isn’t organized, it is not eligible for the $15 per unit funding. Therefore, control of whatever negotiation there might be is in the hands of the IH A. This is an unfair advantage for the IH A.
Response: A  resident organization can organize without IH A involvement and can also be eligible for fun din g if  it meets the requirements in accordance with § 905.962. However, HUD strong ly  recommends a partnership between the resident organization and the IH A. The iHA and the duly elected resident

organization shall collaborate on how funds w ill be distributed. A  mechanism to address disputes on f u n din g decisions is provided for in  the rule.The payment o f stipends to resident organization officers w ill be funded from the $15 per unit per year for resident participation activities.Section 905.964 Resident Participation Requirements
Comment: Section 905.964 (a)(1) should be revised to state that an IHA must provide residents w ith current information concerning the IH A ’s policies on resident participation in management, “ development and modernization”  in  order to cover all aspects of the IH A ’s programs.
Response: Subpart O  only deals with resident participation in management. Both the subparts on development and modernization contain specific regulatory requirements regarding resident participation. This language is consistent with subpart O  and, therefore, we are keeping the language as currently stated.Section 905.969 Resident Management Requirements
Comment: Several resident organizations in the State o f Alaska have questioned whether or not a recognized Tribal government in the community may act in the capacity o f the resident organization. In most o f the Alaskan Native communities, the tribal government represents the Native residents. Most tribal organizations already have mechanisms in place that would allow greater resident participation, w hich could lead to expedience in communities becoming self-sufficient. Where the majority of residents in a community request that the Tribal Government act in the capacity as the RO with the IH A, a Memorandum o f Agreement might be executed to establish such a relationship.

Response: If a tribal government wishes to assume the responsibilities of an RO or RM C, an entity must be created that meets the requirements of 24 CFR 905.962. The tribal government may not act as an RO or RM C without complying with those requirements.This does not prevent the tribal government horn authorizing or creating such an entity under tribal law.Section 905.972(b) TOP Audit
Comment: The references to “ audit of books and records”  in the title of proposed sections 905.972(a) and 905.972(b) should be changed to “ audit of financial statements” because

independent auditors audit financial statements, not “books and records.”  The proposed rule should specify the basis of accounting to be used in preparing the financial statements. We recommend that the financial statements be prepared in accordance with generally accepted accounting principles (GAAP).The final rule should state that an audit conducted in accordance with the Single Audit A ct or OM B Circular A -  133, if  applicable, would satisfy the audit requirement.
Response: The sections have been changed to reflect the comment on review of financial statements. Such a review of the financial statements would include scrutiny of expenditures related to the workplan as w ell as compliance with the HUD grant agreement.Section 905.980 FIC General
Comment: Remove the following language from the responsibilities of a FIC Coordinator, “ m obilizing public and private resources to ensure that the supportive services identified can be funded over the five-year period, at least, following the initial receipt of funding.”
Response: This language is statutory (Section 515 of National Affordable Housing Act) and therefore cannot be removed without legislative change.
Comment: There is no reference to determine eligibility for program participants.
Response: The only eligible applicants are IHAs based on the statute. Eligibility is documented in 905.982. IHA is defined in 905.102 of 24 CFR part 905.Section 905.982 FIC Eligibility
Comment: Under this program and any other programs that are created to directly associate with residents, eligible applicants should be extended to include the Tribal governments. Recommend using the word “ improved” in place of “ Better”  since “ improved” is used in other parts of this document. A lso, add the word “ support” in reference to services being provided.
Response: The provision that eligible applicants are public or Indian housing authorities is statutory and cannot be changed without legislation.Section 905.983 FIC Activities
Comment: The new activities such as new construction or acquisition have not been added yet as indicated in the N OFA.
Response: The Public and Indian Housing regulation is changed to reflect
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V. Section-By-Section C h a n g es Made By This Final Rule

A . Public Housing Changes—Part 9641. Subpart A  is amended as follows:a. Section 964.1 Purpose is streamlined.b. Section 964.3 A pplicability and 
scope remains unchanged.c. Section 964.7 Definitions is amended by removing several definitions such as project and tenant participation; by moving terms such as Resident Council and Resident Management Corporation to a more appropriate section under subpart B , and by expanding definitions; and by adding new terms w hich relate to the FIC program.d. Section 964.11 H U D  p olicy on 
tenant participation is amended to strongly support tenant participation in all the functions of an H A ’s management operations and give rights to residents to freely organize and represent their interests.e. Section 964.12 H U D  p olicy on 
Tenant Opportunities Program (TOP) provides HUD’s policy on the Tenant Opportunities Program. Subpart C of the current regulation is changed from “ Resident Management Program” to “ Tenant Opportunities Program”  (TOP). The name is being changed to TOP because it reflects the evolution of the program over tim e, to enhance resident capacity in a variety of ways, including job training, economic development, and self-sufficiency activities carried out by resident councils/resident management corporations in public housing. Resident management is a component o f TOP and resident councils/resident management corporations may continue to engage in activities relative to public housing management. Tenant opportunities programs are proven to be effective in facilitating economic uplift as w ell as in improving the overall conditions in public housing.f. Section 964.14 H U D  p olicy on 

partnerships is added to provide HUD policy on partnerships between HAs and residents. Strong partnerships between HAs and resident councils/ resident management corporations are key to the success of program objectives, and critical for achieving specific and mutual goals and creating positive change for residents in public housing.g. Section 964.15 H U D  p olicy on 
resident management remains unchanged. This section states H UD’s support for resident councils/resident management corporations who are

interested in m anaging various businesses in the public housing community; e .g., lawn service maintenance or day care.h. Section 964.16 HUD role in 
activities under this part— Monitoring is added to describe H UD’s proactive responsibility for promoting tenant participation and tenant opportunities in public housing. It provides that HUD w ill monitor program progress to ensure efficient and effective operations pursuant to this rule.i. Section 964.18 H A  role in  
activities under subparts B& C  establishes a stronger H A role under this subpart. HAs shall, upon request, provide office space to a duly elected resident council and shall negotiate in  good faith usage of community space for meetings and other activities for residents. HAs have a responsibility to negotiate such usage of space with the duly elected resident council.j. Section 964.24 H U D  p olicy on F IC  
program provides H UD’s policy and support for the FIC program.k. Section 964.30 Other program  
requirements provides C ivil Rights compliance requirements and all other Federal laws, executive orders, regulations and policies for programs conducted and administered under this rule.2. Subpart B is amended as follows:a. Section 964.100 Role o f resident 
council which establishes the role o f a resident council and § 964.105 Role o f 
the jurisdiction-w ide resident council w hich establishes the role of a jurisdiction-wide resident council are added to the rule.b. Section 964.110 Resident 
membership on H A  Board o f 
Com m issioners encourages resident membership on H A Board of Commissioners.c. Section 964.115 Resident council 
requirements describes the provisions necessary for the Resident Council to receive official recognition from the H A and HUD. In the previous rule, this provision was included in the definitions section, and in this rule it becomes a separate section.d. Section 964.117 Resident council 
partnerships is added to encourage and promote partnerships between the resident councils and public/private organizations. W hile the Department encourages partnerships to complement council activities, such organizations must not become the governing entity of the resident council.e. Section 964.120 Resident 
management corporation requirements establishes characteristics in order to receive formal recognition by the H A and HUD. In the previous rule, this was

included in the definitions section and in this rule, it becomes a separate section.f. Section 964.125 Eligibility for  
resident council membership is added to provide guidance on eligibility for council membership. This section establishes that any member of a household, whose name is on the lease, may be a member o f a resident council. However, in order to be a voting member of the resident council, a person’s name must appear on the lease of a unit in the public housing development, and he/she must be: (1) a legal head of household (means the member of the fam ily who is the head of the household for purposes of determining income eligibility and rent), or (2) 18 years o f age or older.g. Section 964.130 Election 
procedures and standards is added to provide minimum standards for resident council elections including the requirement for supervision by an independent third party. HAs shall monitor the resident council's elections to ensure compliance with H UD’s minimum standards.h . Section 964.135 Resident 
involvem ent in  H A  management is added to provide policy on resident involvement in H A management operations. Residents shall participate fu lly  in the overall policy development, as w ell as in operations of an H A.i. Section 964.140 Resident training is added to encourage HAs to take the lead in providing training opportunities for public housing residents. If residents are w illing, they may receive training from the H A and become involved in implementing various Federal programs.j. Section 964.145 Conflict o f interest is added to provide policy on resident council officers serving as contractors or as employees of an H A.k. Section 964.150 Funding tenant 

participation is added to establish policy on funding duly elected resident councils. Subject to appropriations, HAs shall provide funds to the duly elected resident council for tenant participation activities. This rule also makes an amendment to 24 CFR Part 990 for tenant services to include up to $25 per unit per year, subject to the availability o f appropriations, as an add-on to the Performance Funding System (PFS).3. Subpart C is amended as follows:a. Section 964.200 General is added to provide information on the provisions of the TOP.b. Section 964.205 Eligibility is added to define who is eligible to apply and receive a technical assistance grant, and to outline eligible activities under TOP.
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funding availability is added to describe notification of funding availability for obtaining funds to participate in TOP.d. Section 964.215 Grant agreement provides the terms of the grant agreement for the proposed activities under the TOP program.e. Section 964.220 Technical 
assistance describes H UD’s commitment to fund TOP activities.f. Section 964.225 Resident 
management requirements provides minimal guidelines for HAs and residents for the performance of management functions.g. Section 964.230 A udit and 
administrative requirements provides audit and administrative guidelines for recipients of TOP grant funds and resident management corporations contracting with an H A for management responsibilities.4. Subpart D is added to the Part 964 as follows:a. Section 964.300 General provides the purpose and program provisions of the PIC program. FIC provides fam ilies living in public housing with better access to educational and employment opportunities to achieve self-sufficiency and independence.b. Section 964.305 Eligibility fo r F IC  provides eligible activities and requirements under the FIC program.c. Section 964.308 Supportive 
services requirements fo r F IC  provides supportive services requirements essential for fam ilies living with children in public housing.d. Section 964.310 Audit/
Compliance Requirem ents for F IC  provides audit and compliance requirements governing the program.e. Section 964.315 H A s role in  F IC  
activities under this part provides the process required to assure that HA residents are informed about FIC.f. Section 964.320 H U D  policy on 
training, em ploym ent, contracting and 
subcontracting o f public/Indian housing 
residents under F IC  states H UD’s policy on resident training, employment and contracting under FIC.g. Section 964.325 Announcem ent o f 
funding availability fo r F IC  indicates that the Notice of Funding Availability (NOFA) w ill be published periodically and contain specific inform ation, regarding eligibility, funding criteria, etc.h. Section 964.330 Grant set-aside 
assistance fo r F IC  states HUD’s policy of permitting up to five percent (5%) of amounts available in any fiscal year to augment grants previously awarded under this program.

i. Section 964.335 Grant agreement 
fo r F IC  provides the grant agreement term.j. Section 964.340 Resident 
compensation for F IC  provides guidelines governing employment compensation under this program.k. Section 964.45 Treatment o f 
incom e provides provisions for income exclusions for any resident participating in the FIC program.l. Section 964.350 Adm inistrative 
Requirements fo r F IC  provides administrative and reporting requirements governing the FIC program.
B. Indian Housing Changes—Part 905The rule also revises 24 CFR 905, subpart O , “ Resident Participation and Opportunities.”  The Indian housing section is similar to its public housing counterpart, but does not contain some o f the provisions in 24 CFR Part 964 in an effort to tailor them specifically to the generally smaller size o f most Indian Housing Authorities (IHA). However, all activities, functions and benefits permitted under any public housing resident programs w ill remain eligible activities, functions and benefits for Indian housing resident programs.The major changes in the rule allow for broader, more flexible programs aimed at increasing the capacity of Indian housing resident organizations and resident management corporations to carry out their organizational functions in a more structured manner w hile simultaneously permitting further economic uplift opportunities.W ithin the subpart there is a general section; a Tenant Opportunities Program (TOP) section; and a Fam ily Investment Centers Program section. The current Indian Housing Resident Management Program under existing regulations is viable and remains an option under TOP. None of the requirements for the resident management program are changed; however, some sections are being moved to other sections of the 905 regulations or HUD handbooks.C . M iscellaneous Conform ing ChangesChanges that have been made to other parts are (1) the exclusion from income of stipends to RC officers and of training grants under the FIC program that are added to 905 and 913; (2) the provision for payments to duly elected resident organization officers, and the inclusion of requirements governing the RM C Operating subsidy, budget, operating reserves, etc., that are made to 990; and 3) changes for the resident participation subpart that are made in part 905 to parallel changes in part 964.

Other Matters 
Regulatory Flexibility A ctThe Secretary, in accordance w ith the Regulatory Flexibility A ct (5 U .S .C . 605(b)), has reviewed this rule before publication and by approving it certifies that this rule does not have a significant economic impact on a substantial number of sm all entities. The rule provides substantial revisions to the regulations concerning Tenant Participation and Management in Public Housing under which resident councils/ resident management corporations receive funding on a competitive basis. HUD does not anticipate a significant economic impact on small entities since resident councils/resident management corporations w ill continue to obtain by contract technical assistance to carry out program activities.
Environm ental ImpactA  finding of no significant impact w ith respect to the environment has been made in accordance with HUD regulations in  24 CFR part 50 that implement section 102(2)(C) of the National Environmental Policy Act of 1969 (42 U .S .C . 4332). The Finding of No Significant Impact is available for public inspection between 7:30 a.m . and 5:30 p.m . weekdays in the office of the Rules Docket Clerk at the above address.
Executive Order 12866This rule was“reviewed by the Office of Management and Budget under Executive Order 12866, Regulatory Planning and Review. Any changes made to the rule as a result of that review are clearly identified in the docket file which is available for public inspection in the office of the Department’s Rules Docket Clerk, room 10276, 451 Seventh Street, SW , Washington, D C.
Executive Order 12612, FederalismThe General Counsel, as the Designated O fficial under section 6(a) of Executive Order 12612, Federalism , has determined that the policies contained in this rule w ill not have substantial direct effects on states or their political subdivisions, or the relationship between the federal government and the states, or on the distribution of power and responsibilities among the various levels of government. A s a result, the rule is not subject to review under the order. The revised rule is consistent with federalism principles since it reduces unnecessary burdens on resident organizations. Since participation by resident organizations is discretionary, this rule lacks the direct and substantial effects on resident
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Executive Order 12606, the Fam ilyThe General Counsel, as the Designated O fficial under Executive Order 12606, The Fam ily, has determined that this rule has a beneficial effect on the fam ily, and thus, does not require further review. No significant change in existing HUD policies or programs w ill result from promulgation of this rule, as those policies and programs relate to fam ily concerns.
Regulatory AgendaThis rule was listed as Item No. 1685 in the Department’s Semiannual Agenda of Regulations published on April 25, 1994, (59 FR 20424, 20469) in accordance with Executive Order 12866 and the Regulatory Flexibility Act.
Catalog o f Federal Dom estic Assistance
T h e C atalo g  o f  F ed eral D om estic A ssista n ce  
program nu m ber is 14.853.

List of Subjects
24 CFR Part 905Aged, Energy conservation, Grant programs—housing and community development, Grant programs—Indians, Homeownership, Indians, Individuals with disabilities, Lead poisoning, Loan programs—housing and community development, Loan programs—Indians, Low and moderate income housing, Public housing, Reporting and recordkeeping requirements.
24 CFR Part 913Grant programs—housing and community development, Public housing, Reporting and recordkeeping requirements.
24 CFR Part 964Grant programs—housing and community development, Public housing, Reporting and recordkeeping requirements.
24 CFR Part 990Grant programs—housing and community development, Public housing, Reporting and recordkeeping requirements.Accordingly, parts 905, 913,964, and 990 of title 24 of the Code of Federal Regulations are amended as follows:
PART 905— INDIAN HOUSING 
PROGRAMS1. The authority citation for part 905 is revised to read as follows:

Authority: 25 U .S .C . 450e(b); 42 Ü .S.C. 1437aa, 1437bb, 1437c, 1437cc, 1437d(c)(4)(D), 1437ee and 3535(d).2. In § 905.102, the definition of 
Annual income is amended by:a. Removing the word “ or” at the end of paragraph (2)(viii)(B);b. Adding the word “ or”  at the end of paragraph (2)(viii)(C);c. Adding a new paragraph(2)(viii)(D);d. Removing the word “ or” at the end of paragraph (2)(x);e. Redesignating paragraph (2)(xi) as paragraph (2)(xii); andf. Adding a new paragraph (2)(xi), to read as follows:
§905.102. D efinitions.★  *  t  *  ft

Annual income,* * , ★  * *(2) *  *  *(viii) * * *(D) A  resident stipend, but only if  the resident stipend does not exceed $200 per month per officer to resident organization officers. Stipends are intended to cover costs related to officers’ volunteer efforts and include but are not lim ited to the following items: child care, transportation, special equipment and special clothing. * * * * *(xi) The earnings and benefits to any resident resulting from the participation in a program providing employment training and supportive services in accordance with the Fam ily Support A ct of 1988, section 22 of the U .S . Housing Act of 1937 (42 U .S .C . 1437 et seq.), or any comparable Federal, State, Tribal or local law during the exclusion period. For purposes of this paragraph (2)(xi), the following definitions apply:(A) Comparable Federal, State, Tribal 
or Local law  means a program providing employment training and supportive services that—(1) Is authorized by a Federal, State, Tribal or local law;

(2) Is funded by Federal, State, Tribal or local government;(3) Is operated or administered by a public agency; and(4) Has as its objective to assist participants in acquiring job skills.(B) Exclusion period means the period during which the resident participates in a program described in this section, plus 18 months from the date the resident begins the first job acquired by the resident after completion of such program that is not funded by public housing assistance under the U .S . Housing Act of 1937. If the resident is terminated from employment without good cause, the exclusion period shall end.

(C) Earnings and Benefits means the incremental earnings and benefits resulting from a qualifying employment training program or subsequent job; or * * * * *3. In § 905.434, a new paragraph (b)(7) is added, to read as follows:
§ 905.434 O perating subsidy.
* * * * *(b) * * *(7) Subject to appropriations, in accordance with the provisions of subpart O of this part and procedures determined by H UD , each IHA shall receive $25 per unit per year for units represented by a duly elected resident organization for resident participation activities. O f this amount, $15 per unit per year shall fund resident participation activities of the duly elected ROs including but not limited to stipends. Ten dollars per unit per year shall fund IH A  costs incurred in carrying out resident participation activities.
* * * * *4. In § 905.720, a new paragraph (g) is added, to read as follows:
§ 905.720 Other costs. 
* * * * *(g) Funding fo r resident organization 
expenses. In accordance with the provisions o f 24 CFR Part 905, subpart O and procedures determined by HUD, each IHA with a duly elected resident organization shall include in the operating subsidy eligibility calculation, $25 per unit per year (subject to appropriations) for each unit represented by a duly-elected resident organization in support of the duly elected resident organization’s activities.
* * * * *5. Subpart O  of Part 905 is revised to read as follows:
Subpart O— Resident Participation and 
O pportunities General Provisions Sec.905.960 Purpose.905.961 Applicability and scope.905.962 Definitions.905.963 HUD’s role in activities under this subpart.905.964 Resident participation requirements.905.965 Funding Resident Participation. 
Tenant Opportunities Program905.966 General.905.967 Eligible TO P Activities.905.968 Technical assistance.905.969 Resident management requirements.905.970 Management specialist.905.971 Operating subsidy, preparation of operating budget, operating reserves and retention o f excess revenues.
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905.972 T O P  A u d i t  a n d  a d m in is t ra t iv e  

re q u ire m e n ts .Family Investment Centers (FIC) Program
905.980 G e n e ra l.
905.982 E l ig ib i l i t y .
905.983 F IC  A c t iv i t ie s .
905.984 IH A  ro le  in  a c t iv it ie s  u n d e r  th is  

p a rt.
905.985 H U D  P o lic y  o n  t r a in in g ,  

e m p lo y m e n t,  c o n t ra c t in g  a n d  
s u b c o n tra c tin g  o f  I n d ia n  h o u s in g  
re s id e n ts .

905.986 Grant Set-Aside Assistance.
905.987 R e s id e n t c o m p e n s a tio n .
905.988 Administrative requirements.
Subpart O—Resident Participation and 
Opportunities General Provisions

§905.960 Purpose.The purpose of this subpart is to recognize the importance of involving residents in creating a positive living environment and in contributing to the successful operation of Indian housing.
§ 905.961 Applicabil ity and scope.(a) This subpart applies to any Indian housing authority (IHA) that has an Annual Contributions Contract (ACC) with the Department. This subpart does not apply to housing assistance payments under section 8 of the U .S . Housing Act of 1937.(b) This subpart contains HUD’s policies, procedures, and requirements for the participation of Indian housing residents in Indian housing management.(c) This subpart is designed to encourage increased resident participation in Indian housing.(d) This subpart is not intended to negate any pre-existing arrangements for resident management in Indian housing between an IHA and a resident management corporation.(e) This subpart includes requirements for the Fam ily Investment Centers (FIC) Program, w hich was established by Section 515 of the National Affordable Housing A ct, which created a new Section 22 of the Act. The FIC program is designed to provide families living in Indian housing with better access to educational and employment opportunities.
§905.962 Definitions.

Fam ily Investm ent Center. A  facility in or near Indian housing which provides fam ilies living in Indian housing with better access to educational and employment opportunities to achieve self sufficiency and independence.
Management. A ll activities for which the IHA is responsible to HUD under the ACC, within the definition of

“ operation”  under the A ct and the A C C , including the development of resident programs and services.
Management contract. A  written agreement between a resident management corporation and an IH A, as provided by § 905.969.
Project. For purposes of this subpart, any of the following could be the subject of a management contract:(1) One or more contiguous buildings.(2) A n area of contiguous row houses.(3) Scattered site buildings.(4) Scattered site single-fam ily units.
Resident management. Theperformance of one of more management activities for one or more projects by a resident management corporation under a management contract with the IH A.
Resident Management Corporation 

(RMC). A  Resident Management Corporation is an entity that proposes to enter into, or enters into, a contract to manage IHA property. The corporation must have each of the following characteristics:(1) It must be a nonprofit organization that is incorporated under the laws of the State or Indian tribe in which it is located.(2) It may be established by more than one resident organization, so long as each such organization both approves the establishment of the corporation and has representation on the Board of Directors of the corporation.(3) It must have an elected Board of Directors.(4) Its by-laws must require the Board of Directors to include representatives of each resident organization involved in establishing the corporation.(5) Its voting members are required to be residents of the project or projects it manages.(6) It must be approved by the resident organization. If there is no organization, a majority of the households of the project or projects must approve the establishment of such an organization.
Resident Organization (RO). A  Resident Organization (or “ Resident Council”  as defined in section 20 of the Act) is an incorporated or unincorporated nonprofit organization or association that meets each of the following criteria:(1) It must consist of residents only, and only residents may vote.(2) If it represents residents in more than one development or in all of the developments of an IH A , it must fairly represent residents from each development that it represents.(3) It must adopt written procedures providing for the election of specific officers on a regular basis.

(4) It must have a democratically elected governing board. The voting membership of the board shall consist solely of the residents of the development or developments that the RO represents.
Resident-owned business. Any business concern w hich is owned and controlled by public housing residents. (The term “resident-owned business” includes sole proprietorships.) For purposes of this part, “ owned and controlled”  means a business:(1) W hich is at least 51 percent owned by one or more public housing residents; and(2) Whose management and daily business operations are controlled by one or more such individuals.
Resident participation. A  process of consultation between residents and the IH A concerning matters affecting the management of Indian housing.

§905.963 HUD’s role in activities under 
th is subpart(a) General. Subject to the requirements of this part and other requirements imposed on IHAs by the A C C , statute or regulation, the form and extent of resident participation or resident management are local decisions to be made jointly by ROs and the IHAs.(b) Duty to bargain in good faith . If an IHA refuses to negotiate with a RM C in good faith or, after negotiations, refuses to enter into a contract, the corporation may file an informal appeal with HUD, setting out the circumstances and providing copies of relevant materials evidencing the corporation’s efforts to negotiate a contract. HUD shall require the IHA to respond w ith a report stating the IH A ’s reasons for rejecting the corporation’s contract offer or for refusing to negotiate. Thereafter, HUD shall require the parties (with or without direct HUD participation) to undertake Or to resume negotiations on a contract providing for resident management, and shall take such other actions as are necessary to resolve the conflicts between the parties. If no resolution is achieved w ithin 90 days from the date HUD required the parties to undertake or resume such negotiations, HUD shall serve notice on both parties that administrative remedies have been exhausted (except that, pursuant to m utual agreement of the parties, the time for negotiations may be extended by no more than an additional 30 days).
§905.964 Resident participation  
requirem ents.(a) IH A responsibilities. (1) An IHA must provide the residents or any resident organization w ith current



13832 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsinformation concerning the IH A ’s policies on resident participation in management, including guidance on information and recognition of a RO, and, where appropriate, a RM C.(2) An IHA must consult with residents or resident organizations (if they exist), to determine the extent to which residents desire to participate in the management of their housing and the specific methods that may be mutually agreeable to the IHA and the residents.(3) When requested by residents, an IHA must provide appropriate guidance to residents to assist them in establishing and maintaining a RO, and, where appropriate, a RM C.(b) Recognition. A  resident organization may request that it be recognized as the official organization representing the residents in meetings with the IHA or with other entities.(c) Written understanding. A t a minimum, the IHA and the RO shall put in writing their understanding concerning the elements of their relationship.(d) Conflict o f interest. Resident council officers cannot serve as contractors or employees if  they are in policy making or supervisory positions at the IHA.
§ 905.965 Funding resident participation.Funding w ill be provided under subpart J of this part, for the following:(a) Resident Organizations. (1) Subject to appropriations, the IH A shall provide funds to ROs for resident participation activities. Eligibility to receive operating subsidy for duly elected RO activities at $25 per unit per year is an additional category of subsidy eligibility for units represented by a duly elected resident organization under the Performance Funding System. O f this amount, $15 per unit per year shall fund resident participation activities of the duly elected ROs. Ten dollars per unit per year shall fund IH A costs incurred in carrying out resident participation activities.(2) The IHA and the duly elected resident organization at each development shall collaborate on how the funds w ill be distributed for resident participation activities. If disputes regarding funding decisions arise between the parties, the matter shall be referred to the HUD Headquarters for intervention. HUD Headquarters may require the parties to undertake further negotiations to resolve the dispute. If no resolution is achieved within 90 days from the date of renegotiation, Headquarters shall take appropriate actions to settle the dispute in a fair and equitable manner.

(b) Stipends. (1) IHAs may provide stipends to officers of the duly elected RO. The stipend, which m aybe up to $200 per month per officer, shall be decided locally by the ROs and the IH A. Subject to appropriations, the stipends w ill be funded from the portion of the operating subsidy funding for RO expenses ($15.00 per unit per year). (See definition of annual income in § 905.102 for exclusion for these stipends.)(2) Funding provided by an IH A to a duly elected RO may be made only under a written agreement between the IH A and a RO, which includes a RO budget and assurance that all RO expenditures w ill not contravene provisions of law and w ill promote serviceability, efficiency, economy and stability in the operation of the local development. The agreement must require the local RO to account to the IH A for the use of the funds and permit the IHA to inspect and audit the resident council’s financial records related to the agreement.Tenant Opportunities Program
§ 905.966 General.The Indian Tenant Opportunities Program (TOP) (which is the program sim ilar to the public housing TOP for public housing residents) provides technical assistance for various activities including resident management for ROs/RMCs as authorized by Section 20 of the A ct. The TOP provides opportunities for RO/ RM Cs to improve living conditions and resident satisfaction in Indian housing communities.
§ 905.967 E ligible TOP activities.Activities to be funded and carried out by an eligible RO or resident management corporation, as defined in subpart B of this part, must improve the living conditions and Indian housing operations and may include any combination of, but are not lim ited to, the following:(a) Resident Capacity Building. (1) Training Board members in community organizing, Board development, and leadership training;(2) Determining the feasibility of resident management enablement for a specific project or projects; and(3) Assisting in the actual creation of a RM C, such as consulting and legal assistance to incorporate, preparing bylaws and drafting a corporate charter.(b) Resident Management. (1)Training residents, as potential employees of a RM C, in  skills directly related to the operation, management, maintenance and financial systems of a project:

(2) Training of residents with respect to fair housing requirements; and(3) Gaining assistance in negotiating management contracts, and designing a long-range planning system.(c) Resident Management Business 
Developm ent. (1) Training related to resident-owned business development and technical assistance for job training and placement in RM C developments;(2) Technical assistance and training in resident managed business development through:(1) Feasibility and market studies;(ii) Development of business plans;(iii) Outreach activities; and(iv) Innovative financing methods including revolving loan funds.(3) Legal advice in establishing a resident managed business entity.(d) Social Support N eeds (such as 
self-sufficiency and youth initiatives).(1) Feasibility studies to determine training and social services needs;(2) Training in management-related trade skills, computer skills, etc;(3) Management-related employment training and counseling;(4) Coordination of support services;(5) Training for programs such as child care, early childhood development, parent involvement, volunteer services, parenting skills, before and after school programs; and(6) Training programs on health, nutrition and safety.(7) Training in the development of strategies to successfully implement a youth program. For example, assessing the needs and problems o f the youth, improving youth initiatives that are currently active, and training youth, housing authority staff, resident management corporations and resident organizations on youth initiatives and program activities.(8) Workshops for youth services, child abuse and neglect prevention, tutorial services, in partnership with community-based organizations such as local Boys and Girls Clubs, YMCA/ YW CA , Boy/Girl Scouts, Campfire and Big Brother/Big Sisters, etc. Other HUD programs such as the Youth Sports Program and the Public Housing Drug Elim ination Programs also provide funding in these areas; and(e) Homeownership Opportunity. Determining feasibility for homeownership by residents, including assessing the feasibility o f other housing (including HUD owned or held single or m ulti-family) affordable for purchase by residents.(f) General. (1) Required training on HUD regulations and policies governing the operation of low-income public and Indian housing including contracting/ procurement regulations, financial



Federai Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulations 43633management» capacity building to develop the necessary skills to assume management responsibilities at tbe development and property management;(2) Purchasing hardware, i.e ., computers and software, office furnishings and supplies, in connection with business development. Every effort must be made to acquire donated or discounted hardware;(3) Training in  accessing other funding sources; and(4) Hiring trainers or other experts. RQ/RMCs must ensure that this training is provided by a qualified housing management specialist, a community organizer, the IH A , or other sources knowledgeable about the program.
§905.968 Technical assistance.To the extent that grant authority is available, HUD shall provide f i n a n c ia l  assistance to RQs or RM Cs that obtain, by contract or otherwise, technical assistance for the development o f resident management entities, in cluding the formation of these entities; the development o f the management capabilities of newly formed or existing entities; the identification of the social support needs of residents o f projects, and the securing o f this support; and a wide range o f activities to further the purposes o f this subpart.
§905.969 Resident m anagem ent 
requirements.The following requirements apply when an IHA and its residents are interested in  providing for resident performance of management functions in one or more projects under this subpart(a) Resident management corporation. Residents interested in contracting with an IHA must establish a RM C that meets the requirements for such a corporation, as specified in this subpart.(b) Management Contract. (1) A  management contract between the IHA and a RM C is required for resident management. The IH A and the corporation may agree to the performance by the corporation o f any or all management functions for which the IHA is responsible to HUD under the ACC, and any other functions not inconsistent with the A CC and applicable laws and regulations. The management contract must be in conformance with the minimum requirements established by HUD.(2) The management contract may include specific provisions governing management personnel; compensation for maintenance laborers and mechanics and administrative employees employed hi the operation o f the project, except that the amount o f this compensation

must meet applicable labor standard requirements of Federal law; rent collection procedures; resident income verification; resident eligibility determinations; resident eviction; the acquisition o f supplies and materials; and such other matters as the IH A and the corporation determine to be appropriate, and as HUD may specify in administrative instructions.(3) The management contract shall be treated as a contracting out of services, and must be subject to any provision of a collective bargaining agreement regarding the contracting out of services to which the IH A is subject.(4) Provisions on com petitive bidding and requirements of prior written HUD approval of contracts contained in the A CC do not apply to the decision o f an IHA to contract with a RM C.(c) Prohibited activities. A n IH A may not contract for assumption by the RMC of the DHLA’s underlying responsibilities to HUD under the A CC.(d) Bonding and insurance. Before assuming any management responsibility under its contract, the RM C must provide fidelity bonding and insurance, or equivalent protection that is adequate (as determined by HUD and the IHA) to protect HUD and the IHA against loss, theft, embezzlement, or fraudulent acts on the part of the corporation or its employees.
§905.970 Managem ent specia lis tThe RO must select, in  consultation with the IH A , a qualified Indian housing management specialist to assist in determining the feasibility of, and to help establish, a RM C and to provide training and other duties in connection with operating the TOP project The Housing Management Specialist (Trainer) can be a non-profit organization, the IH A or a consultant.
§905.971 Operating subsidy, preparation  
of operating budget, operating reserves and 
retention of excess revenues.(a) Calculation o f operating subsidy. Operating subsidy w ill be calculated separately for any project managed by a resident management corporation. This subsidy computation w ill be the same as the separate computation made fo T  the balance o f the projects in  the IH A in accordance with subpart J o f this part, with the following exceptions:(1) The project managed by a resident management corporation w ill have an Allow able Expense Level based on the actual expenses for the project in the fiscal year immediately preceding management under this subpart. These expenditures w ill include the project’s share of any expenses w hich are overhead or centralized IH A

expenditures. The expenses must represent a normal year’s expenditures for the project, and must exclude all expenditures which are not normal fiscal year expenditures as to amount or as to the purpose for which expended. Documentation o f this expense level must be presented with the project budget and approved by HUD. A ny project expenditures funded from a source of income other than operating subsidies or income generated by the locally owned Indian housing program w ill be excluded from the subsidy calculation. For budget years after tbe first budget year under management by the resident management corporation, the Allow able Expense Level w ill be calculated as it is for all other projects, in  accordance with subpart J of this part(2) The resident management corporation project w ill estimate dwelling rental income based on the rent roll of the project immediately preceding the assumption of management responsibility under this subpart, increased by the estimate of inflation of resident income used in* calculating PFS subsidy .
(3 ) The resident management corporation w ill exclude, from its estimate of other incom e, any increased income directly generated by activities of the corporation or facilities operated by the corporation.(4) A ny reduction in  the subsidy o f an IH A that occurs as a result of fraud, waste, or mismanagement by the IHA shall not affect the subsidy calculation for die resident management corporation project.(d) Calculation o f total incom e and 

preparation o f operating budget. No 
reduction. (1) Subject to paragraph (c) of this section, the amount of funds provided by an IH A to a project managed by a resident management corporation under this subpart may not be reduced during the three-year period beginning on the date a resident management corporation first assumes management responsibility for the project.(2) Treatment o f technical assistance. For purposes of determining the amount of funds provided to a project under paragraph (b)(1) o f this section, the provision o f technical assistance by the IH A to the resident management corporation w ill not be included.

(3 ) Operating budget The resident management corporation and the IHA shall submit a separate operating budget, including the calculation of operating subsidy eligibility in accordance with paragraph (a) o f this section, for the project managed by a resident management corporation to HUD for approval. This budget w ill



43634 Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsreflect all project expenditures and w ill identify which expenditures are related to the responsibilities of the resident management corporation and which are related to functions which w ill continue to be performed by the IHA.(4) Operating reserves, (i) Each project or part o f a project that is operating in accordance with the A CC amendment relating to this subpart and in accordance with a contract vesting maintenance responsibilities in the resident management corporation w ill have transferred, into a sub-account of the operating reserve of the host IH A, an operating reserve. Where all maintenance responsibilities for the resident-managed project are the responsibility of the corporation, the amount of the reserve made available to projects under this subpart w ill be the per unit cost amount available in the IHA operating reserve, exclusive of all inventories, prepaids and receivables (at the end of the IHA fiscal year preceding implementation), m ultiplied by the number of units in the project operated in accordance with the provisions of this subpart. Where some, but not all, maintenance responsibilities are vested in the resident management corporation, the contract may provide for an appropriately reduced portion of the operating reserve to be transferred into the corporation’s sub-account.(ii) The use of the reserve w ill be subject to all administrative procedures generally applicable to the Indian housing program. Any expenditure of funds from the reserve w ill be for eligible expenditures which are incorporated into an operating budget subject to approval by HUD.(iii) Investment of funds held in the reserve w ill be in accordance with the provisions of chapter 4 of the Financial Management Handbook, 7475.1 REV, and interest generated w ill be included in the calculation of operating subsidy in accordance with subpart J of this part.(c) Adjustm ents to total incom e. (1) Operating subsidy w ill reflect changes in inflation, utility rates and consumption, and changes in the number of units in the project.(2) In addition to the amount of income derived from the project (from sources such as rents and charges) and the operating subsidy calculated in accordance with paragraph (a) of this section, the contract may specify that income be provided to the project from other sources of income of the IH A.(3) The follow ing conditions may not affect the amounts to be provided to a project managed by a resident management corporation under this subpart:

(i) Any reduction in the total income of an IHA that occurs as a result of fraud, waste, or mismanagement by the IHA; or(ii) Any change in the total income of an IH A that occurs as a result of project- specific characteristics that are not shared by the project managed by the corporation under this subpart.(d) Retention o f excess revenues. Any income generated by a resident management corporation that exceeds the income estimated for the income category involved must be excluded in subsequent years in calculating:(1) The operating subsidy provided to an IH A under subpart J of this part; and(2) The funds provided by the IHA to the resident management corporation.(e) Use o f retained revenues. Any revenues retained by a resident management corporation under paragraph (d) of this section may only be used for purposes of improving the maintenance and operation of the project, establishing business enterprises that employ residents of Indian housing, or acquiring additional dwelling units for low-income fam ilies. Units acquired by the resident management corporation w ill not be eligible for payment of operating subsidy.
§ 905.972 TOP audit and adm inistrative 
requirem ents.(a) Annual audit o f financial 
statements. The financial statements of a RMC managing a project under this subpart must be audited annually by a licensed certified public accountant, designated by the RM C, in accordance with generally accepted government audit standards. A  written report of each audit must be forwarded to HUD and the IH A w ithin 30 days of issuance.(b) Relationship to other authorities. The requirements of paragraph (a) of this section are in  addition to any other Federal law or other requirement that would apply to the availability and audit of financial statements of RMCs under this part.(c) General adm inistrative 
requirements. Except as m odified by this part, RMCs must comply with the requirements of OMB Circulars A-110 and A-122, as applicable.Fam ily Investment Centers (FIC) Program
§905.980 General.(a) The Fam ily Investm ent Centers 
(FIC) Program. This program provides fam ilies living in Indian housing with better access to educational and employment opportunities by:

(1) Developing facilities in or near Indian housing for training and support services;(2) M obilizing public and private resources to expand and improve the delivery o f such services;(3) Providing funding for such essential training and support services that cannot otherwise be funded; and(4) Improving the capacity of management to assess the training and service needs of fam ilies, coordinating the provision o f training and services that meet such needs, and ensuring the long-term provision of such training and services.(b) Supportive Services. New or significantly expanded services essential to providing families in Indian housing with better access to educational and employment opportunities to achieve self-sufficiency and independence. IHAs applying for funds to provide supportive services must demonstrate that the services will be provided at a higher level than currently provided. Supportive services may include:(1) Child care;(2) Employment training and counseling;(3) Computer skills training;(4) Education including remedial education; literacy training; completion of secondary or post secondary education and assistance in the attainment of certificates of high school equivalency;(5) Business, entrepreneurial training and counseling;(6) Transportation necessary to enable any participating fam ily member to receive available services or to commute to his/her place of employment;(7) Personal welfare (e.g. substance/ alcohol abuse treatment and counseling, self-development counseling, etc.);(8) Supportive Health Care Services (e.g., outreach and referral services); and(9) Any other services and resources, including case management, determined to be appropriate in assisting eligible residents.(c) F IC  Sendee Coordinator. Any person who is responsible for:(1) Determining the eligibility and assessing needs of fam ilies to be serviced by the FIC;(2) Assessing training and service needs of eligible residents;(3) Working with service providers to coordinate the provision of services and to tailor the services to the needs and characteristics of eligible residents;(4) M obilizing public and private resources to ensure that the supportive services identified can be funded over the five-year period, at least, following the initial receipt of funding;
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§905.982 E lig ibility.An IHA may apply to establish one or more FICs for more than one Indian housing developm ent An IHA must demonstrate a firm commitment of assistance Grom one or more sources ensuring that supportive services w ill be provided for not less than one year following the com pletion of activities.
§905.983 FIC  activities.Activities that may be funded and carried out by an eligible IH A may include:(a) The renovation, conversion, or combination of vacant dw elling units to create common areas to accommodate the provision o f supportive services;(b) The renovation of existing common areas to accommodate the provision of supportive services;(c| The acquisition, construction, or renovation of facilities located near the premises of one or more IHA developments to accommodate the provision of supportive services;(d) The provision o f not more than 15 percent o f the total cost o f supportive services (which may be provided directly to eligible residents by the IH A or by contract or lease through other appropriate agencies or providers), but only if the IHA demonstrates that:(1) The supportive services are appropriate to improve the access of eligible residents to employment and educational opportunities; and(2) The IHA has made diligent efforts to use or obtain other available resources to fund or provide such services; and(e) The employment o f service coordinators,

§ 905,984 IHA rote in activities under this part .An IHA shall develop a process that ensures that RQ/RMC representatives and residents are fully informed of, and have an opportunity to comment on, the contents of the application and activities at a ll stages of the application and grant award process. The IHA shall give full and fair consideration to the

comments and concerns o f the residents.
§ SG5.985 HUD policy on training, 
em ploym ent, contracting and 
subcontracting of Indian housing residents.In accordance with Section 3 of the Housing and Urban Development A ct of 1968 and the implementing regulations at 24 CFR part 135, IH As, their contractors and subcontractors shall use best efforts, consistent with existing Federal, State, Tribal and local laws and regulations (including Section 7(b) o f the Indian Self-Determination and Education Assistance Act), to give low and very low-income persons the training and employment opportunities generated by Section 3 covered assistance (as this term is defined in 24 CFR 135.7) and to give Section 3 business concerns the contracting opportunities generated by Section 3 covered assistance.
§ 905.988 G rant Set-Aside Assistance.HUD may set-aside five percent of any amounts available in  each fiscal year (subsequent to the first funding cycle) to supplement grants previously awarded under this program. These supplemental grants would be awarded to IH As that demonstrate that funds cannot otherwise be obtained and are needed to provide adequate service levels to residents.
§905.987 Resident com pensation.Residents employed pursuant to a FIC grant shall be paid at a rate not less than the highest of:(a) The minimum wage that would be applicable to the employee under the Fair Labor Standards A ct o f 1938 (FLSA), if  section 8(a)(1) of the FLSA  applied to the resident and if  the resident was not exempt under section 13 of the FLSA;(b) The State, local or Tribal minimum wage for the most nearly comparable covered employment; or(c) The prevailing rate of pay for persons employed in sim ilar public occupations by the same employer.
§905.938 Adm inistrative requirem ents.Each IHA receiving a grant shall submit to the H I®  Field O ffice an annual progress report describing and evaluating the use o f grant amounts received under this program.
PART 913—DEFINITION OF INCOME, 
INCOME LIMITS, RENT AND 
REEXAMINATION OF FAMILY INCOME 
FOR THE FUBUC HOUSING 
PROGRAM6. The authority citation for part 913 continues to read as follows:

Authority: 42 U.S.C. 1437a, 1437d, 1437n and 3535(d),7. In §913.106, paragraph (c) is amended by:a. Removing the word “ or" from the end o f paragraph (c)(8)(ii);b. Adding the word “ or" at the end o f paragraph (c)(8)(iii);c. Adding a new paragraph (c)(8)(iv);d. Removing the word “ or” from the end of paragraph (c)(10);e. Redesignating paragraph (c)(ll) as paragraph (c)(12); andf. Adding a new paragraph (c)(ll), to read as follows:
§ 913.106 Annua! Inccm e.* * * * *(c) * * *

(8) *  *  *(iv) A  resident service stipend, but only if  the resident service stipend does not exceed $200 per month/per officer to resident council officers. Stipends are intended to cover costs related to officers' volunteer efforts and include but are not lim ited to the following items: child care, transportation, special equipment and special clothing. * * * * *(11) The earnings and benefits to any resident resulting from the participation in a program providing employment training and supportive services in accordance with the Fam ily Support A ct of 1988, section 22 of the U .S . Housing Act of 1937, or any comparable Federal, State, or local law during the exclusion period. For purposes of this paragraph, the following definitions apply.fi) Comparable Federal, State or Local 
law  means a program providing employment training and supportive services that—(A) Is authorized by a federal, state or local law;(B) Is funded by federal, state or local government;(G) is operated or administered by a public agency; and(D) Has as its objective to assist participants in  acquiring job skills.(ii) Exclusion period  means the period during which the resident participates in a program described in this section, plus 18 months from the date the resident begins the first job acquired by the resident after completion o f such program that is not funded by public housing assistance under the U .S . Housing A ct of 1937. If the resident is terminated from employment without good cause, the exclusion period shall end.(iii) E arning and Benefits means the incremental earnings and benefits resulting from a qualifying employment training program or subsequent job.
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PART 964—TENANT PARTICIPATION 
AND TENANT OPPORTUNITIES IN 
PUBLIC HOUSING

Subpart A— General ProvisionsSec.964.1 Purpose.964.3 A pplicability and scope.964.7 Definitions.964.11 HUD policy on tenant participation.964.12 HUD policy on the Tenant Opportunities Program (TOP).964.14 HUD policy on partnerships.964.15 HUD policy on resident management.964.16 HUD role in activities under this part.964.18 HA role in activities under subparts B & C .964.24 HUD policy on F]C Program.964.30 Other Program requirements.
Subpart B—Tenant Participation964.100 Role o f resident council.964.105 Role o f the Jurisdiction-W ide Resident Council.964.110 Resident membership on HA Board o f Commissioners.964.115 Resident council requirements. 964.117 Resident council partnerships. 964.120 Resident management corporation requirements.964.125 Eligibility for resident council membership.964.130 Election procedures and standards. 964.135 Resident involvem ent in HA management operations.964.140 Resident training.964.145 Conflict o f interest.964.150 Funding tenant participation.
Subpart C—Tenant O pportunities Program964.200 General.964.205 Eligibility.964.210 Notice o f funding availability. 964.215 Grant agreement.964.220 Technical assistance.964.225 Resident management requirements.964.230 Audit and administrative requirements.
Subpart D— Fam ily Investm ent Centers 
(FIC) Program964.300 General.964.305 Eligibility.964.308 Supportive services requirements. 964.310 Audit/compliance requirements. 964.315 HAs role in activities under this part.964.320 HUD Policy on training, employment, contracting and subcontracting o f public housing residents.964.325 Notice o f funding availability. 964.330 Grant set-aside assistance.

964.335 Grant agreement.964.340 Resident com pensation.964.345 Treatment o f incom e.964.350 Adm inistrative requirements.Authority: 42 U .S .C . 1437d, 1437g, 14371, 1437r, 1437t, 3535(d).
Subpart A—General Provisions

§964.1 Purpose.The purpose of this part is to recognize the importance of resident involvement in creating a positive living environment and in actively participating in the overall mission of public housing.
§ 964.3 Applicability and scope.(a) The policies and procedures contained in this part apply to any HA that has a Public Housing Annual Contributions Contract (ACC) with HUD. This part does not apply to PHAs with housing assistance payments contracts with HUD under section 8 of the U .S . Housing A ct of 1937.(b) Subpart B of this part contains HUD policies, procedures, and requirements for the participation of residents in public housing operations. These policies, procedures, and requirements apply to all residents participating under this part.(c) (1) Subpart C  of this part contains HUD policies, procedures, and requirements for residents participating in the Tenant Opportunities Program (TOP) (replaces the Resident Management Program under Section 20 of the United States Housing Act of 1937). Resident management in public housing is viable and remains an option under TOP.(2) Subpart C of this part is not intended to negate any pre-existing arrangements for resident management in public housing between a PHA and a resident management corporation. On or after September 23,1994, any new, renewed or renegotiated contracts must meet the requirements of this part, the A CC and all applicable laws and regulations.(d) Subpart D of this part includes requirements for the Fam ily Investment Centers (FIC) Program which was established by Section 22 of the United States Housing A ct o f 1937 (42 U .S .C .143 7t) to provide fam ilies living in public housing and Indian housing with better access to educational and employment opportunities.(e) The term “ resident," as used throughout this part, is interchangeable with the term “ tenant,”  to reflect the fact that local resident organizations have differing preferences for the terms. Terms such as “ resident council" and “ tenant council" and “ resident management" and “ tenant

management”  are interchangeable. Hereafter, for ease of discussion, the rule w ill use the terms resident, resident council and resident management corporation, as appropriate.
§964.7  Definitions.

Annual Contributions Contract (ACC). A  contract (in the form prescribed by HUD) under w hich HUD agrees to provide financial assistance, and the HA agrees to comply w ith HUD requirements for the development and operation of the public housing project.
Eligible residents fo r F IC . A  participating resident of a participating H A. If the H A is combining FIC with the Fam ily Self-Sufficiency (FSS) program, the term also means Public Housing FSS and Section 8 fam ilies participating in the FSS program. Although Section 8 FSS fam ilies are eligible residents for FIC, they do not qualify for income exclusions that are provided for public housing residents participating in employment and supportive service programs.
Fam ily Investm ent Centers (FIC). A  facility on or near public housing which provides fam ilies living in public housing with better access to educational and employment opportunities to achieve self-sufficiency and independence.
F IC  service coordinator. A ny  person who is responsible for:(1) Determining the eligibility and assessing needs of fam ilies to be served by the FIC;(2) Assessing training and service needs of eligible residents;(3) Working with service providers to coordinate the provision of services on a HA-wide or less than HA-wide basis, and to tailor the services to the needs and characteristics of eligible residents;(4) M obilizing public and private resources to ensure that the supportive services identified can be funded over the five-year period, at least, following the initial receipt of funding.(5) Monitoring and evaluating the delivery, im pact, and effectiveness of any supportive service funded with capital or operating assistance under the FIC program;(6) Coordinating the development and implementation of the FIC program with other self-sufficiency programs, and other education and employment programs; and(7) Performing other duties and functions that are appropriate for providing eligible residents With better access to educational and employment opportunities.
Management. A ll activities for which the H A is responsible to HUD under the A C C , within the definition of
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Management contract. A  written agreement between a resident management corporation and a H A , as provided by subpart C .
Public Housing Agency (HA). Any State, county, m unicipality, or other governmental entity or public body (or agency or instrumentality thereof) which is authorized to engage in or assist in the development and operation of low-income housing.
Public housing developm ent 

(Development). The term “development”  has the same meaning as that provided for “ low-income housing project” as that term is defined Section 3(b)(1) of the A ct.
Resident management. The performance of one or more management activities for one or more projects by a resident management corporation under a management contract with the H A.
Resident management corporation.An entity that proposes to enter into, or enters into, a contract to manage one or more management activities of a H A.
Resident-owned business. Any business concern w hich is owned and controlled by public housing residents. (The term “ resident-owned business” includes sole proprietorships.) For purposes of this part, “ owned and controlled” means a business:(1) W hich is at least 51 percent owned by one or more public housing residents; and(2) Whose management and daily business operations are controlled by one or more such individuals.
Supportive services fo r FIC . New or significantly expanded services that are essential to providing fam ilies living with children in public housing with better access to educational and employment opportunities to achieve self-sufficiency and independence.
Tenant Opportunities Program (TOP). The TOP program is designed to prepare residents to experience the dignity of meaningful work, to own and operate resident businesses, to move toward financial independence, and to enable them to choose where they want to live and engage in meaningful participation in the management of housing developments in which they live. Financial assistance in the form of technical assistance grants is available to RCs/RMCs to prepare to manage activities in their public housing developments.
Vacant unit under FIC . A  dwelling unit that is not under an effective lease to an eligible fam ily. A n effective lease is a lease under which an eligible fam ily

has a right to possession of the unit and is being charged rent, even if  the amount o f any utility allowance equals or exceeds the amount of a total resident payment that is based on income and, as a result, the amount paid by the fam ily to the H A is zero.
§ 964.11 HUD policy on tenant 
participation.HUD promotes resident participation and the active involvement of residents in all aspects of a H A ’s overall mission and operation. Residents have a right to organize and elect a resident council to represent their interests. A s long as proper procedures are follow ed, the H A shall recognize the duly elected resident council to participate fu lly  through a working relationship with the H A . HUD encourages HAs and residents to work together to determine the most appropriate ways to foster constructive relationships, particularly through duly- elected resident councils.
§ 964.12 HUD policy on the Tenant 
O pportunities Program  (TOP).HUD promotes TOP programs to support activities that enable residents to improve the quality o f life and resident satisfaction, and obtain other social and economic benefits for residents and their fam ilies. Tenant opportunity programs are proven to be effective in facilitating economic uplift, as w ell as in improving the overall conditions of the public housing communities.
§ 964.14 HUD policy on partnerships.HUD promotes partnerships between residents and HAs w hich are an essential component to building, strengthening and improving public housing. Strong partnerships are critical for creating positive changes in lifestyles thus improving the quality of life for public housing residents, and the surrounding co m m u nity .
§ 964.15 HUD policy on resident 
m anagem entIt is H UD’s policy to encourage resident management. HUD encourages H As, resident councils and resident management corporations to explore the various functions involved in management to identify appropriate opportunities for contracting with a resident management corporation. Potential benefits of resident-managed entities include improved quality of life , experiencing the dignity of meaningful work, enabling residents to choose where they want to live, and meaningful participation in the management of the housing development.

§ 964.16 HUD role in activities under th is  
p art(a) General. Subject to the requirements of this part and other requirements imposed on H As by the A C C , statute or regulation, the form and extent o f resident participation including resident management are local decisions to be made jointly by resident councils/resident management corporations and their H As. HUD w ill promote tenant participation and tenant opportunities programs, and w ill provide additional guidance, as necessary and appropriate. In addition, HUD w ill endeavor to provide technical assistance in connection with these initiatives.'(b) Monitoring. HUD shall ensure that the requirements under this part are operating efficiently and effectively.
§ 964.18 HA role in activities under 
subparts B & C.(a) H A s with 250 units or more.(1) A  H A shall officially recognize a duly elected resident council as the sole representative of the residents it purports to represent, and support its tenant participation activities.(2) When requested by residents, a HA shall provide appropriate guidance to residents to assist them in establishing and maintaining a resident council.(3) A  H A may consult with residents, or resident councils (if they exist), to determine the extent to w hich residents desire to participate in activities involving their community, including the management of specific functions of a public housing development that may be m utually agreeable to the H A and the resident council/resident management corporation.(4) A  H A shall provide the residents or any resident council with current information concerning the H A ’s . policies on tenant participation in management.(5) If requested, a HA should provide a duly recognized resident council office space and meeting facilities, free of charge, preferably within the development it represents. If there is no community or rental space available, a request to approve a vacant unit for this non-dwelling use w ill be considered on a case-by-case basis.(6) If requested, a H A shall negotiate with the duly elected resident council on all uses of community space for meetings, recreation and social services and other resident participation activities pursuant to HUD guidelines. Such agreements shall be put into a written document to be signed by the HA and the resident council. If a HA fails to negotiate with a resident council in good faith or, after negotiations,



43638 Federal Register / V o l. 59, N o . 163 / W ednesday, A ugust 24, 1994 / R ules and R egulationsrefuses to permit such usage of community space, the resident council may file an informal appeal with HUD, setting out the circumstances and providing copies of relevant materials evidencing the resident council's efforts to negotiate a written agreement. HUD shall require the H A to respond with a report stating the H A ’s reasons for rejecting the request or for refusing to negotiate. HUD shall require the parties (with or without direct HUD participation) to undertake or to resume negotiations on an agreement. If no resolution is achieved within 90 days from the date HUD required the parties to undertake or resume such negotiations, HUD shall serve notice on both parties that administrative remedies have been exhausted (except that, pursuant to mutual agreement of the parties, the time for negotiations may be extended by no more than an additional 30 days).(7) In no event shall HUD or a HA recognize a competing resident council once a duly elected resident council has been established. Any funding of resident activities and resident input into decisions concerning public housing operations shall be made only through the officially recognized resident council.(8) The H A shall ensure open communication and frequent meetings between H A management and resident councils and shall encourage the formation of joint HA management- resident committees to work on issues and p la n n in g .(9) The resident council shall hold frequent meetings with the residents to ensure that residents have input, and are aware and actively involved in H A management-resident council decisions and activities.(IQ) The H A and resident council shall put in  writing in the form of a Memorandum of U nderstan d in g the elements of their partnership agreement and it shall be updated at least once every three (3) years.(11) The H A , in collaboration with the resident councils, shall assume the lead role for assuring m axim um  opportunities for skills training for public housing residents. To the extent possible, the training resources should be local to ensure maximum benefit and on-going access.(b) H A s with few er than 250 units. (1) HAs with fewer than 250 units of public housing have the option of participating in programs under this part.(2) H As shall not deny residents the opportunity to organize. If the residents decide to organize and form a resident council, the H A shall com ply with the following:

(i) A  H A shall officially recognize a duly elected resident council as the sole representative of the residents it purports to represent, and support its tenant participation activities.(ii) When requested by residents, a HA shall provide appropriate guidance to residents to assist them in establishing and maintaining a resident council.(iii) A  H A shall provide the residents or any resident council with current information concerning the H A ’s policies on tenant participation in management.(iv) In no event shall HUD or a HA officially recognize a competing resident council once a duly elected resident council has been established. If a duly elected resident council has been formed, any input into changes % concerning public housing operations shall be made only through die officially recognized resident council.
§ 964.24 HUD policy on FIC Program.HUD promotes Fam ily Investment Centers which provide better access to educational and employment opportunities for residents living in public housing. HUD encourages resident involvement in the FIC Program and promotes resident-HA partnerships to achieve mutual goals.
§ 964.30 Other Program requirements.A ll programs under this part must be conducted and administered in accordance with the C ivil Rights requirements cited below and comply with all other Federal laws, executive orders, regulations and policies.(a) Fair Housing Requirem ents. The requirements of the Fair Housing Act (42 U .S .C . 3601—19) and regulations pursuant thereto (24 CFR Part 100); Executive Order 11063 (Equal Opportunity in Housing) and regulations pursuant thereto (24 CFR Part 107); the fair housing poster regulations (24 CFR Part 110) and the advertising guidelines (24 CFR Part 109).(b) Nondiscrim ination in  Housing.Title V I of the C ivil Rights A ct o f 1964 (42 U .S .C . 2000d) and regulations pursuant thereto (24 CFR Part 1).(c) Discrim ination on the Basis o f Age 

or Handicap. The prohibitions against discrim ination on the basis o f age under the Age Discrimination A ct o f 1975 (42 U .S .C . 6101-07) and regulations issued pursuant thereto (24 CFR Part 146), and the prohibitions against discrimination against handicapped individuals under Section 504 of the Rehabilitation Act of 1973 (29 U .S .C  794) and regulations issued pursuant thereto (24 CFR Part 8).

(d) Em ploym ent Opportunities. The requirements of Section 3 o f the Housing and Urban Development Act of 1968 (12 U .S .C  1701u) (Employment Opportunities for Lower Income Persons in Connection with Assisted Projects).(e) M inority and Women's Business 
Enterprises. The requirements o f Executive Orders 11246,11625 12432, and 12138. Consistent with H UD’s responsibilities under these orders, recipients must make efforts to encourage the use of minority and women’s business enterprises in connection with funded activities.(f) Affirm ative Outreach. The Affirm ative Fair Housing Marketing Program requirements of 24 CFR Part 200, Subpart M and the implementing regulations at 24 CFR part 108.(g) D isability Requirements—Fair 
Housing A ct, Section 504 and the 
Am ericans with D isabilities A ct. The recipient must comply with the reasonable m odification and accommodation requirements o f the Fair Housing A ct and the accessibility requirements of the Fair Housing Act and Section 504 o f the Rehabilitation A ct o f 1973, as amended. Recipient must also com ply with Title II o f the Am ericans with Disabilities A ct of 1990 (42 U .S .C . 12131) and implementing regulation at 28 CFR Part 35.
Subpart B— Tenant Participation

§ 964.100 Role o f resident council.The role of a resident council is to improve the quality of life and resident satisfaction and participate in self-help initiatives to enable residents to create a positive living environment for fam ilies living in public housing. Resident councils may actively participate through a working partnership with the H A to advise and assist in all aspects of public housing operations.
§ 964.105 Role o f the jurisdiction-w ide 
resident cou n c il(a) Jurisdiction-w ide resident council. Resident councils may come together to form an organization which ran  represent the interest o f residents residing in units under a H A ’s jurisdiction. This can be accomplished by the presidents o f duly elected resident councils forming an organization, by resident councils electing a representative to the organization, or through jurisdictionwide elections. I f  duly elected resident councils form such an organization, the H A shall recognize it as the voice of authority-wide residents for input into housing authority policy m aking.(b) Function. The jurisdiction-wide council may advise the Board of



Federal Register / V o l. 59,Commissioners and executive director in all areas of HA operations, including but not lim ited to occupancy, general management, maintenance, security, resident training, resident employment, social services and modernization priorities.(c) Cooperation with other groups. There shall be regularly scheduled meetings between the H A and the local duly elected resident council, and the jurisdiction-wide resident council to discuss problems, plan activities and review progress.
§964.110 Resident m em bership on HA 
Board of Com m issioners.

HUD encourages to the maximum extent possible resident membership on 
HA Board of Commissioners, for the purpose of having maximum input into 
HA policy and decision-making on matters concerning public housing. .
§964.115 Resident council requirem ents.A resident council shall consist of persons residing in public housing and must meet each of the following requirements in order to receive official recognition from the HA/HUD, and be eligible to receive funds for resident council activities, and stipends for officers for their related costs for volunteer work in public housing:(a) It may represent residents residing:(1) In scattered site buildings;(2) In areas of contiguous row houses; or(3) In one or more contiguous buildings;(4) In a development; or(5) In a combination of these buildings or developments;(b) It must adopt written procedures such as by-laws, or a constitution which provides for the election of residents to the governing board by the voting membership of the residents residing in public housing, described in paragraph(b) of this section, on a regular basis but at least once every three (3) years. The written procedures must provide for the recall of the resident board by the voting membership. These provisions shall allow for a petition or other expression of the voting membership’s desire for a recall election, and set the number of percentage of voting membership( ‘threshold”) who must be in agreement in order to hold a recall election. This threshold shall not be less than 10 percent of the voting membership. ’(c) It must have a democratically elected governing board that is elected by the voting membership. A t a minimum, the governing board should consist of five (5) elected board members.The voting membership must consist of heads of households (any age) and

N o. 163 / W ednesday, A u gu st 24, 1994 / R ules and R egulations 43639other residents at least 18 years of age or older and whose name appears on a lease for the unit in  the public housing that the resident council represents.
§ 964.117 Resident council partnerships.A  resident council may form partnerships with outside organizations, provided that such relationships are complementary to the resident council in its duty to represent the residents, and provided that such outside organizations do not become the governing entity of the resident council.
§ 964.120 Resident m anagem ent 
corporation requirem ents.A  resident management corporation must consist of residents residing in public housing and have each of the following characteristics in order to receive official recognition by the HA and HUD:(a) It shall be a non-profit organization that is validly incorporated under the laws of the State in which it is located;(b) It may be established by more than one resident council, so long as each such council:(1) Approves the establishment of the corporation; and(2) Has representation on the Board of Directors of the corporation;(c) It shall have an elected Board of Directors, and elections must be held at least once every three (3) years;(d) Its by-laws shall require the Board of Directors to include resident representatives of each resident council involved in establishing the corporation; include qualifications to rim for office, frequency of elections, procedures for recall, and term lim its if  desired.(e) Its voting members shall be heads of households (any age) and other residents at least 18 years o f age and whose name appears on the lease of a unit in the public housing represented by the resident management corporation;(f) Where a resident council already exists for the development, or a portion of the development, the resident management corporation shall be approved by the resident council board and a majority of the residents. If there is no resident council, a majority of the residents of the public housing development it w ill represent must approve the establishment of such a corporation for the purposes of managing the project; and(g) It may serve as both the resident management corporation and the resident council, so long as the corporation meets the requirements of this part for a resident council.

§ 964.125 E lig ib ility for resident council 
mem bership.(a) Any member of a public housing household whose name is on the lease of a unit in the public housing development and meets the requirements of the by-laws is eligible to be a member of a resident council. The resident council may establish additional criteria that are non- discriminatory and do not infringe on rights of other residents in the development. Such criteria must be stated in the by-laws or constitution as appropriate.(b) The right to vote for resident council board shall be lim ited to designated heads of households (any age) and other members of the household who are 18 years or older whose name appears on the lease of a unit in  the public housing development represented by the resident council.(c) Any qualified voting member of a resident council who meets the requirements described in the by-laws and is in compliance with the lease may seek office and serve on the resident council governing board.

§ 964.130 Election procedures and 
standards.A t a minimum, a resident council may use local election boards/ commissions. The resident council shall use an independent third-party to oversee elections and recall procedures.(a) Resident councils shall adhere to the following minimum standards regarding election procedures:(1) A ll procedures must assure fair and frequent elections of resident council members—at least once every three years for each member.(2) Staggered terms for resident council governing board members and term lim its shall be discretionary with the resident council.(3) Each resident council shall adopt and issue election and recall procedures in their by-laws.(4) The election procedures shall include qualifications to rim for office, frequency of elections, procedures for recall, and term lim its if  desired.(5) A ll voting members of die resident community must be given sufficient notice (at least 30 days) for nomination and election. The notice should include a description of election procedures, eligibility requirements, and dates of nominations and elections.(b) If a resident council fails to satisfy HUD minimum standards for fair and frequent elections, or fails to follow  its own election procedures as adopted,HUD shall require the H A to withdraw recognition of the resident council and to withhold resident services funds as



43640 Federal Register / V o l. 59, N o . 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsw ell as funds provided in conjunction with services rendered for resident participation in public housing.(c) H As shall monitor the resident council election process and shall establish a procedure to appeal any adverse decision relating to failure to satisfy H UD minimum standards. Such appeal shall be submitted to a jointly selected third-party arbitrator at the local level. If costs are incurred by using a third-party arbitrator, then such costs should be paid from the HAs resident services funds pursuant to § 964.150.
§ 964.135 Resident involvem ent in HA 
m anagem ent operations.Residents shall be involved and participate in  the overall policy development and direction of Public Housing operations.(a) Resident management corporations (RMCs) may contract with HAs to perform one or more management functions provided the resident entity has received sufficient training and/or has staff with the necessary expertise to perform the management functions and provided the RM C meets bonding and licensing requirements.(b) Residents shall be actively involved in a H A ’s decision-making process and give advice on matters such as modernization, security, maintenance, resident screening and selection, and recreation.(c) W hile a H A  has responsibility for management operations, it shall ensure strong resident participation in all issues and facets of its operations through the duly elected resident councils at public housing developments, and with jurisdictionwide resident councils.(d) A  H A shall work in partnership with the duly elected resident councils.(e) H A s, upon request from the duly elected resident council, shall ensure that the duly elected resident council officers as defined in subpart B of this part, and other residents in the development are fully trained and involved in developing and implementing Federal programs including but not limited to Comprehensive Improvement Assistance Program (CIAP), Comprehensive Grant Program, Urban Revitalization Demonstration, Drug Elim ination, and F1C.(f) HAs shall involve resident council officers and other interested residents at the development through education and direct participation in all phases of the budgetary process.(g) Resident council officers shall be encouraged to become involved in the resident screening and selection process for prospective residents at the

development. Those selected to perform resident screening and selection functions must be trained by the HA in resident screening and selection and must sign a legal document committing to confidentiality.
§964.140 Resident training.(a) Resident training opportunities. HUD encourages a partnership between the residents, the HA and H UD , as w ell as with the public and non-profit sectors to provide training opportunities feu: public housing residents. The categories in w hich training could occur include, but are not lim ited to:(1) Community organization and leadership training;(2) Organizational development training for Resident Management Corporations and duly elected Resident Councils;(3) Public housing policies, programs, rights and responsibilities training; and(4) Business entrepreneurial training, planning and job skills.(b) Local training resources. HUD encourages the use of local training resources to ensure the ongoing accessibility and availability of persons to provide training and technical assistance. Possible training resources may include:(1) Resident organizations;(2) Housing authorities;(3) Local community colleges, vocational schools; and(4) HUD and other Federal agencies and other local public, private and nonprofit organizations.
§ 964.145 C onflict of in teres tResident council officers can not serve as contractors or employees if  they are in policy making or supervisory positions at the H A.
§ 964.150 Funding tenant participation.(a) Funding du ly elected resident 
councils and jurisdiction wide resident 
councils. (1) The H A shall provide funds it receives for this purpose to the duly elected resident council at each development and/or those jurisdictionwide councils eligible to receive the resident portion of the tenant services account to use for resident participation activities. This shall be an addition to the Performance Funding System (PFS), as provided by 24 CFR part 990, to permit H As to fund $25 per unit per year for units represented by duly elected resident councils for resident services, subject to the availability of appropriations. O f this amount, $15 per unit per year would be provided to fund tenant participation activities under subpart B of this part for duly elected resident councils and/or jurisdiction

wide councils and $10 per unit per year would be used by the H A to pay for costs incurred in carrying out tenant participation activities under subpart B o f this part, including the expenses for conducting elections, recalls or arbitration required under § 964.130 in subpart B. This w ill guarantee the resources necessary to create a bona fide partnership among the duly elected resident councils, the H A and HUD. Where both local and jurisdiction-wide councils exist, the distribution w ill be agreed upon by the H A and the respective councils.(2) If funds are available through appropriations, the H A must provide tenant services funding to the duly elected resident councils regardless of the H A ’s financial status. The resident council funds shall not be impacted or restricted by the H A  financial status and all said funds must be used for the purpose set forth in  subparts B and C  of this part.(3) The H A and the duly elected resident council at each development and/or those jurisdiction-wide councils shall collaborate on how the funds will be distributed for tenant participation activities. If disputes regarding funding decisions arise between the parties, the matter shall be referred to the Field O ffice for intervention. HUD Field Office shall require the parties to undertake further negotiations to resolve the dispute. If no resolution is achieved within 90 days from the date of the Field Office intervention, the Field Office shall refer the matter to HUD Headquarters for final resolution.(b) Stipends. (1) HUD encourages HAs to provide stipends to resident council officers who serve as volunteers in their public housing developments. The amount of the stipend, up to $200 per month/per officer, shall be decided locally by the resident council and the H A. Subject to appropriations, the stipends w ill be funded from the resident council’s portion o f the operating subsidy funding for resident council expenses ($15.00 per unit per year).(2) Pursuant to § 913.106, stipends are not to be construed as salaries and should not be included as income for calculation of rents, and are not subject to conflict of interest requirements.(3) Funding provided oy a HA to a duly elected resident council may be made only under a written agreement between die H A and a resident council, which includes a resident council budget and assurance that all resident council expenditures w ill not contravene provisions of law and w ill promote serviceability, efficiency, economy and stability in the operation
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agreement must require the local 
resident council to account to the HA for the use of the funds and permit the HA to inspect said audit the resident council’s financial records related' to the agreement.
Subpart G—Tenant Opportunities 
Program§964.200 General.(a) The Tenant Opportunities Program (TOP) provides technical assistance for various activities* including but not limited to resident management, for resident councils/resident management corporations as authorized by Section20 of the U .S . Housing Act of 1937. The TOP provides opportunities for resident organizations to improve living conditions and resident satisfaction in public housing communities.(b) This subpart establishes the policies, procedures and requirements for participating in die TOP with respect to applications for funding for programs identified m this subpart.fe) TMs subpart contains the policies,, procedures and requirements for the resident management program as authorized by section 20 of the U .S . Housing A ct o f 1937.

§964.205 Eligibility.fa) Resident councils/resident 
management corporations. Any eligible resident council/resident management corporation as defined in subpart B of this part is eligible to participate in a? program administered under this subpart.fb) Activities,. Activities to be funded and carried out by an eligible resident council or resident management corporation, as defined in subpart B of this part, must improve the living conditions and public housing operations and may include any combination of, but are not lim ited to, the following:(1) Resident capacity building, (i) Training Board members in community organizing, Board development, and leadership training;(h) Determining the feasibility of resident management enablement for a specific project or projects; and (in) Assisting in the actual creation of an RMC, such as consulting and legal assistance to incorporate, preparing bylaws and drafting a corporate charter.(2) Resident management, (i) T rain in g residents, as potential employees of an RMC, in skills, directly related to; the operation,, management, maintenance and finam hd systems of a project;(ii) Training of residents with respect to fair housing requirements;; and

(iii) Gaining assistance in negotiating management contracts, and designing a long-range planning system.f 3) Resident management business 
developm ent fi) Training related to resident-owned business development and technical assistance for job Paining and placement in  RM C developments;(ii) Technical assistance and training in resident managed business development through;(A) Feasibility and market studies;(B) Development of business plans;(€) Outreach activities; and(D) Innovative financing methods including revolving loan funds; and(iii) Legal advice in  establishing a resident managed business entity .(4) Social support needs (such as self- 
sufficiency and youth initiatives)i (i) Feasibility studies to determine training and social services needs;(ii) Training in  management-related trade skills,, computer skills, etc;(iii) Management-related employment training and counseling;(iv) Coordination, of support services;(v) Training far programs such as child carer; early ehildhaod development, parent involvem ent, volunteer services, parenting skills, before and after school programs;(vi) Training programs on health, nutrition and safety;(vii) Workshops for youth services, child abuse and neglect prevention, tutorial services, in  partnership w ith• community-based organizations such as local Boys and Girls Clubs, YMCA/ YW CA , Boy/Girl Scouts, Campfire and Big Bmther/Big Sisters, etc. Other H UD  programs such as the Youth Sports Program and the Public Housing Drug Elimination- Programs also provide funding in these areas;(via) Training in the development o f strategies to successfully implement a youth program. For example, assessing the needs and problems of the youth, improving youth initiatives that are currently active, and training-youth; housing authority staff, resident management corporations and resident councils on youth initiatives and program activities; and(5) Home&wnership Opportunity. Determining feasibility for homeownership by residents, including assessing the feasibility of other housing (including HUD owned or held single or m ulti-fam ily) affordable for purchase by residents.(6) General, (i) Required training on HUD regulations and policies governing the operation of low-income public housing including contracting/ procurement regulations financial management, capacity building to develop the necessary sk ills to assume

m anagem ent responsibilities at the  
project an d  property m anagem ent;

(rf) Purchasing hardware, i.e ., 
com puters mid software, office  
furnishings an d  sup p lies, in  connection  
w ith  business developm ent. Every effort 
m ust b e  m ade to acquire deflated or 
discounted hardware;

(iii) Training in  accessing other 
funding sources; and

(iv) H irin g trainers or other experts 
(R Cs/R M Cs m ust ensure that this 
training is  provided b y a qualified  
housing m anagem ent specialist, a 
co m m u n ity  organizer, the H A , or other 
sources know ledgeable about the  
program).

§964.21(1 Notice of funding availability;
A  N o tice  o f  F u n d in g A va ilab ility  shall 

be p ub lish ed  p eriodically in  th e  Federal 
Register co n tain in g the am ounts o f  
fu n d s available, fu nd ing criteria, where  
to obtain a n d  su b m it applications, and  
the deadline for subm ission s.

§964.215 Grant agreement.
(a) General. H U D  sh a ll enter in to  a 

grant agreement w ith  the recipient o f  a  
tech n ical assistance grant w h ich  defines  
the legal fram ework fox the relationship  
between H U D  and a resident co u n cil or 
resident m anagem ent corporation for 
the proposed funding.

(b) Term of, grant agreem ent A  grant 
shall b e  for a term o f three to five years 
(3-5 years), and renew able at the 
expiration o f th e  term.

§964.220' Technical assistance.
(a) Financial' assistance. H U D  w ill  

provide financial assistance, to the  
extent available, to resident co u n cils or 
resident m anagem ent corporations for 
tech n ical assistance an d  training to 
further the activities under th is  subpart

(b) Requirem ents fo r  a  m anagem ent 
specialist. I f  a  residen t c o u n c il or 
resident management: corporation seeks  
to manage a develop m ent, it m ust select, 
i n  consultation, w ith  the. H A , a  qualified  
housin g m anagem ent specialist to- assist 
in  determ ining the feasibility o f . and to  
help establish, a  resident m anagem ent 
corporation and to provide, training and  
other duties in  co n n ectio n  w ith  the 
daily operations o-f the project.

§ 964.225 Resident management 
requirem ents.

T he follow in g requirements ap ply  
w hen a H A  and its residents are 
interested in  p roviding fo r resident 
perform ance o f several m anagem ent 
functions in  o n e  or m ore projects.

(a) Resident m anagem ent corporation  
responsibilities. Resident co un cils  
interested in  co ntracting w ith  a H A  
m ust establish a resident m anagem ent 
corporation that m eets the requirem ents



43642 Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsfor such a corporation, as specified in subpart B. The RM C and its employees must demonstrate their ability and skill to perform in the particular areas of management pursuant to the management contract.(b) H A  responsibilities. HAs shall give full and serious consideration to resident management corporations seeking to enter into a management contract with the H A . A  HA shall enter into good-faith negotiations with a corporation seeking to contract to provide management services.(c) Duty to bargain in good faith . If a HA refuses to negotiate with a resident management corporation in good faith or, after negotiations, refuses to enter into a contract, the corporation may file an informal appeal with HUD, setting out the circumstances and providing copies of relevant materials evidencing the corporation’s efforts to negotiate a contract. HUD shall require the HA to respond with a report stating the H A ’s reasons for rejecting the corporation’s contract offer or for refusing to negotiate. Thereafter, HUD shall require the parties (with or without direct HUD participation) to undertake or to resume negotiations on a contract providing for resident management, and shall take such other actions as are necessary to resolve the conflicts between the parties. If no resolution is achieved within 90 days from the date HUD required the parties to undertake or resume such negotiations, HUD shall serve notice on both parties that administrative remedies have been exhausted (except that, pursuant to mutual agreement of the parties, the time for negotiations may be extended by no more than an additional 30 days).(d) Management contract. A  management contract between the HA and a resident management corporation is required for property management. The HA and the resident management corporation may agree to the performance by the corporation of any or all management functions for which the H A is responsible to HUD under the A CC and any other functions not inconsistent with the A CC and applicable state and local laws, regulations and licensing requirements.(e) Procurement requirements. The management contract shall be treated as a contracting out of services, and must be subject to any provision of a collective bargaining agreement regarding the contracting out of services to which the H A is subject. Provisions on competitive bidding and requirements of prior written HUD approval of contracts contained in the A CC do not apply to the decision of a HA to contract with a RMC.

(f) Rights o f fam ilies; operation o f 
project. If a resident management corporation is approved by the tenant organization representing one or more buildings or an area of row houses that are part of a public housing project for purposes of part 941 of this chapter, the resident management program may not, as determined by the H A , interfere with the rights of other residents of such project or harm the efficient operation of such project.(g) Com prehensive improvement 
assistance with RM Cs. (1) The HA may enter into a contract with the RM C to provide comprehensive improvement assistance under part 968 of this chapter to modernize a project managed by the RMC.(2) The H A shall not retain, for any administrative or other reason, any portion of the comprehensive improvement assistance provided, unless the PHA and the RM C provide otherwise by contract.(3) In assessing the modernization needs of its projects under 24 CFR part 968, or other grant mechanisms established by the Housing and Community Development Act of 1987, the HAs must consult with the tenant management corporation regarding any project managed by the corporation, in order to determine the modernization needs and preferences of resident- managed projects. Evidence of this required consultation must be included with a H A ’s initial submission to HUD.(h) Prohibited activities. A  HA may not contract for assumption by the resident management corporation of the H A ’s underlying responsibilities to HUD under the A CC .(i) Bonding and insurance. Before assuming any management responsibility under its contract, the RMC must provide fidelity bonding and insurance, or equivalent protection that is adequate (as determined by HUD and the HA) to protect HUD and the HA against loss, theft, embezzlement, or fraudulent acts on the part of the resident management corporation or its employees.(jj Waiver o f H U D  requirements. Upon the joint request of a resident management corporation and the H A , - HUD may waive any requirement that HUD has established and that is not required by law , if  HUD determines, after consultation w ith the resident management corporation and the H A , that the requirement unnecessarily increases the costs to the project or restricts the income of the project; and that the waiver would be consistent with the management contract and any applicable collective bargaining agreement. Any waiver granted to a

resident management corporation under this section w ill apply as well to the HA to the extent the waiver affects the HA’s remaining responsibilities relating to the resident management corporation’s project.(k) Monitoring o f RM C performance. The HA must review periodically (but not less than annually) the management corporation’s performance to ensure that it complies with all applicable requirements and meets agreed-upon standards of performance. (The method of review and criteria used to judge performance should be specified in the management contract.)
§ 964.230 Audit and administrative 
requirements.(a) TOP grant recipients. The HUD Inspector General, the Comptroller General of the United States, or any duly authorized representative shall have access to all records required to be retained by this subpart or by any agreement with HUD for the purpose of audit or other examinations.(l) Grant recipients must comply with the requirements of OMB Circulars A - 110 and A-122, as applicable.(2) A  final audit shall be required of the financial statements made pursuant to this subpart by a Certified Public Accountant (CPA), in accordance with generally accepted government audit standards. A  written report of the audit must be forwarded to HUD within 60 days of issuance.(b) Resident management 
corporations. Resident management corporations who have entered into a contract with a H A with respect to management of a development(s) must comply with the requirements of OMB Circulars A —110 and A-122, as applicable. Resident management corporations managing a development(s) must be audited annually by a licensed certified public accountant, designated by the corporation, in accordance with generally accepted government audit standards. A  written report of each audit must be forwarded to HUD and the HA within 30 days of issuance. These requirements are in addition to any other Federal law or other requirement that would apply to the availability and audit of books and records o f resident management corporations under this part.
Subpart D—Family Investment Centers 
(FIC) Program

§964.300 General.The Fam ily Investment Centers Program provides fam ilies living in public housing with better access to educational and employment opportunities by:
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(a) Developing facilities in  or near public bousing for training and support services;(b) M obilizing public and private resources to expand and improve the delivery of such services;(c) Providing funding for such essential training and support services that cannot otherwise be funded; and(d) Improving the capacity of management to assess the training and service needs of fam ilies,, coordinate the provision o f training and services that meet such needs, and ensure the longterm provision of such training and services. FIC provides funding to HAs to access educational* housing* or other social service programs to assist public housing residents toward self1 sufficiency.§964,305 Eligibility.(a) Publicr H ousing Authorities. HAs may app ly  ter establish one or more FICs formore than' one public housing development.fb) FIC A ctivities. A ctivities that may be funded and carried out fey eligible HAs, as defined in  § 964.305(a) and § 964.310(a) may include:(Ij-The renovation, conversion, or combination o f vacant dwelling units* in a HA development to create common areas to accommodate the provision o f supportive services;(2) The renovation o f existing common areas in a H A development to accommodate the provision of supportive services*(3) The acquisition,, construction or renovation o f facilities located near the premises of one ear more HA developments to accommodate-tbe provision of supportive services;(4) The provision o f not more than 15 percent of the total cost of supportive services, (which may be provided directly to eligible residents by the HA- or by contractor lease through other appropriate agencies or providers), but only if the H A demonstrates that:CQ The supportive services are appropriate to improve the access of eligible residents to employment and educational opportunities; and (ii) The H A has made diligent efforts to use or obtain other available resources to fund or provide such services; and(5) The employment o f service coordinators*(c) Follow  up. A  HA must demonstrate a firm commitment of assistance from one or more sources ensuring that supportive services w ill be provided for not less than one year following the completion o f activities.(d) Environm ental R eview .A ny  environmental impart regarding eligible

N o. 163 / W ednesday, A ugust 24, 1994 / R ules an d  R egulations 43643with ci v il rights laws and equalactivities w ill be addressed through an environmental review of that activity as required by 24 CFRpart 50; including the applicable related laws and authorities under § 50.4, to be completed by HUD, to ensure that any environmental impact w ill be addressed before assistance is provided to the H A  Grantees w ill be expected to adhere to all assurances applicable to environmental concerns.
§ 964.308 S u p p o rt iv e  s e rv ic e s  
re q u ire m e n ts .H As shall provide new or significantly expanded services essential to providing fam ilies in public housing with better access to educational and employment opportunities to achieve self-sufficiency and independence. H A s applying for funds to provide supportive services must demonstrate that the services w ill be provided at a higher level than currently provided. Supportive services may include: ~(a! Child care, o f a type that provides sufficient hours o f operation and, serves appropriate ages as. needed to facilitate parental’ access to education and job opportunities;(b) Employment training, and counseling (e .g , job training, preparation and counseling, job development and placement, and follow -up assistance after job placement);

(cl Computer shills train in g;(dj Education (e.g,* remedial education, literacy training, completion of secondary or post-secondary education* and assistance- in  the attainment o f certificates of high school equivalency);(e) Business entrepreneurial, training and counseling;(JJ Transportation,, as. necessary to enable any participating fam ily member to receive available services or to commute to  his or her place o f employment;(g) Personal welfare (e.g,, substance/ alcohol abuse treatment and counseling, self-development counseling, etc.);(h) Supportive Health Care Services (e.g:, outreach and referral services); and(il Any other services and resources, including case management, that are determined to be appropriate in assisting eligible residents.
§ 904.310 A u d it/c o m p d a n c e  re q u ire m e n ts .H A s cannot have serious unaddressed* outstanding Inspector General audit findings or fair housing and equal opportunity monitoring review findings or Field Office management review findings* In addition, the H A must be in compliance

opportunity requirements. A  H A  w ill he considered to be in  compliance-i£(a) As a resul t o f formal administrative proceedings, there are no outstanding findings of noncompliance with civil rights laws unless the HA is operating, in compliance with a HUD- approved compliance agreement designed to correct the area(s)- of noncompliance;(b) There is  no adjudication of a civ il rights violation in  a. civil action brought against it by a private individual, unless the H A  demonstrates, that it is  operating in  compliance with a court order, or implementing a HUD-approved resident selection and assignment plan or compliance agreement* designed, to correct the area(s) o f noncompliance :(c) There is no deferral o f Federal fund ing based upon civil, rights violations;(d) H UD has not deferred application processing by HUD under Title V I o f the C ivil Rights Act o f1964,. the Attorney General’s Guidelines (26 CFR 50.3) and H UD’s  Title VT regulations (24 CFR. 1.8) and procedures (HUD Handbook. 8646.1) [HAs only I or under. Section 564 o f the Rehabilitation A ct o f1973 and HUD regulations (24 CFR 8.57) [HAs and 
I H A s J ;(e) There is no pending civ il rights suit brought against the HA by the Department of Justice; and(f) There is no unresolved charge of discrim ination against the HA issued by the Secretary under Section 816(g)’ of the Flair Housing Act* as implemented by 24 CFR 103.408.
§ S 64.315 MAs role in  activities u n d e r th is  
p a r tThe H A s shall develop a process that assures that RCT/RMC representatives and residents are fully briefed and have an opportunity to comment on the proposed content of the H A ’s application for funding. The H A shall give fu ll and fair consideration to the comments and concerns o f the residents. The process shall include:(a) Informing residents of the selected developments regarding the preparation o f the application, and providing for residents to assist in  the development of the application.(b) Once a draft application has been prepared, the H A shall make a copy available* fen reading in  the management office;; provide copies of the draft to any resident organization representing the residents of the developments) involved; and provide adequate opportunity for comment by the residents o f the development and their representative organizations prior to making the application final.
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(c) After HUD approval of a grant, notify the duly elected resident organization and if  none exists, notify the residents of the development of the approval of the grant; provide notification of the availability of the HUD-approved implementation schedule in  the management office for reading; and develop a system to facilitate a regular resident role in  all aspects of program implementation.

§ 964.320 HUD Policy on training, 
em ploym ent, contracting and 
subcontracting o f public housing residents.In accordance with Section 3 of the Housing and Urban Development Act of 1968 and the implementing regulations at 24 CFR part 135, H A s, their contractors and subcontractors shall make best efforts, consistent with existing Federal, State, and local laws and regulations, to give low and very low-income persons the training and employment opportunities generated by Section 3 covered assistance (as this term is defined in 24 CFR 135.7) and to give Section 3 business concerns the contracting opportunities generated by Section 3 covered assistance. Training, employment and contracting opportunities connected with programs funded under the FIC and TOP are covered by Section 3.
§ 964.325 Notice of funding availab ility.A  Notice of Funding Availability w ill be published periodically in the Federal Register containing the amounts of funds available, funding criteria, where to obtain and submit applications, the deadline for the submissions, and further explanation of the selection criteria.
§964.330 G rant set-aside assistance.The Department may make available five percent (5%) of any amounts available in each fiscal year (subsequent to the first funding cycle) available to eligible HAs to supplement grants previously awarded under this program. These supplemental grants would be awarded if  the H A demonstrates that the funds cannot otherwise be obtained and are needed to maintain adequate levels of services to residents.
§ 964.335 G rant agreem ent.(a) General. HUD w ill enter into a grant agreement with the recipients of a Fam ily Investment Centers grant which defines the legal framework for the relationship between HUD and a H A .(b) Term o f grant agreement. A  grant w ill be for a term of three to five years depending upon the tasks undertaken, as defined under this subpart.

§ 964.340 Resident com pensation.Residents employed to provide services or renovation or conversion work funded under this program shall be paid at a rate not less than the highest of:(a) The minimum wage that would be applicable to the employees under the Fair Labor Standards A ct of 1938 (FLSA), if  section 6(a)(1) of the FLSA  applied to the resident and if  the resident were not exempt under section 13 of the FLSA ;(b) The State or local minimum wage for the most nearly comparable covered employment; or(c) The prevailing rate o f pay for persons employed in sim ilar public occupations by the same employer.
§ 964.345 Treatm ent of incom e.Program participation shall begin on the first day the resident enters training or begins to receive services. Furthermore, the earnings of and benefits to any H A resident resulting from participation in the FIC program shall not be considered as income in computing the resident’s total annual income that is used to determine the resident rental payment during:(a) The period that the resident participates in the program; and(b) Tne period that begins w ith the commencement of employment of the resident in  the first job acquired by the resident after completion of the program that is not funded by assistance under the 1937 A ct, and ends on the earlier of:(1) The date the resident ceases to continue employment without good cause; or(2) The expiration of the 18-month period beginning on the date of commencement of employment in  the first job not funded by assistance under this program. (See § 913.106, Annual Income.) This provision does not apply to residents participating in the Fam ily Self-Sufficiency Program who àre utilizing the escrow account.
§ 964.350 Adm inistrative requirem ents.The HUD Inspector General, the Comptroller General of the United States, or any duly authorized representative shall have access to all records required to be retained by this subpart or by any agreements with HUD for die purpose of audit or other examinations.(a) Each H A receiving a grant shall submit to HUD an annual progress report, participant evaluation and assessment data and other information, as needed, regarding the effectiveness of FIC in achieving self-sufficiency.(b) The policies, guidelines, and requirements of OMB Circular Nos. A —

110 and A-122 are applicable with respect to the acceptance and use of assistance by private nonprofit organizations.
PART 990—ANNUAL CONTRIBUTIONS 
FOR OPERATING SUBSIDY9. The authority citation for part 990 continues to read as follows:

Authority: 42 U .S .C . 1437g and 3535(d).10. In § 990.108, new paragraphs (f) and (g) are added, to read as follows:
§ 990.108 O ther costs.
*  *  *  *  *(f) Funding fo r Resident Council 
expenses. In accordance with the provisions of 24 CFR part 964 and procedures determined by HUD, each H A shall include in the operating subsidy eligibility calculation, $25 per unit per year (subject to appropriations) for each unit represented by a duly elected resident council in support of the duly elected resident council’s activities. O f this amount, $15 per unit per year shall fund resident participation activities of the duly elected resident council and/or jurisdiction-wide councils, including but not lim ited to stipends. Ten dollars per unit per year shall fund H A costs incurred in carrying out resident participation activities.(g) Funding fo r Resident Council 
office space. If there is no community or rental space available, and HUD has approved the use of a vacant rental unit for Resident Council office space, the unit w ill be eligible for operating subsidy (subject to appropriations) at the rate of the AEL for the number of months the unit is devoted to such use.
* * * it  it11. A  new subpart D , consisting of §§ 990.401 through 990.405, is added to read as follows:
Subpart D— Resident Managem ent 
Corporations O perating SubsidySec.990.401 Calculation o f operating subsidy.990.402 Calculation o f total income and preparation o f operating budget.990.403 Adjustments to total income.990.404 Retention of excess revenues.990.405 Use of retained revenues.
Subpart D—Resident Management 
Corporations Operating Subsidy

§ 990.401 Calculation o f operating  
subsidy.Operating subsidy w ill be calculated separately for any project managed by a resident management corporation. This subsidy computation w ill be the same as the separate computation made for the balance of the projects in the PHA in
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accordance with this part, with the following exceptions:(a) The project managed by a resident management corporation w ill have an Allowable Expense Level based on the actual expenses for the project in the fiscal year immediately preceding management under this subpart. These expenditures w ill include the project’s share of any expenses which are overhead or centralized HA expenditures. The expenses must represent a normal year’s expenditures for the project, and must exclude all expenditures which are not normal fiscal year expenditures as to amount or as to the purpose for which expended. Documentation of this expense level must be presented with the project budget and approved by HUD. Any project expenditures funded from a source of income other than operating subsidies or income generated by the locally owned public housing program will be excluded from the subsidy calculation. For budget years after the first budget year under management by the resident management corporation, the Allowable Expense Level w ill be calculated as it is for all other projects in accordance with § 990.105(e)(5).(b) The resident management corporation project w ill estimate dwelling rental income based on the rent roll of the project immediately preceding the assumption of management responsibility under this subpart, increased by the estimate of inflation of tenant income used in calculating PFS subsidy.(c) The resident management corporation w ill exclude, from its estimate of other income, any increased income directly generated by activities by the corporation or facilities operated by the corporation.(d) Any reduction in the subsidy of a HA that occurs as a result of fraud, waste, or mismanagement by the H A shall not affect the subsidy calculation for the resident management corporation project.

§ 990.402 Calculation of total incom e and 
preparation o f operating budget(a) Subject to § 990.403, the amount of funds provided by a H A to a project managed by a resident management corporation under this subpart may not be reduced during the three-year period beginning on February 5,1988 or on such later date as a resident management corporation first assumes management responsibility for the project.(b) For purposes of determining the amount of funds provided to a project under § 990.402(a) of this section, the provision of technical assistance by the HA to the resident management corporation w ill not be included.(c) The resident management corporation and the HA must submit a separate operating budget, including the calculation of operating subsidy eligibility in accordance with § 990.401, for the project managed by a resident management corporation to HUD for approval. This budget w ill reflect all project expenditures and w ill identify which expenditures are related to the responsibilities of the resident management corporation and w hich are related to the functions which w ill continue to be performed by the H A .(d) Each project or part of a project that is operating in accordance with the A CC amendment relating to this subpart and in accordance with a contract vesting maintenance responsibilities in the resident management corporation w ill have transferred, into a sub-account of the operating reserve of the host H A , an operating reserve. Where all maintenance responsibilities for the resident-managed project are the responsibility of the corporation, the amount of the reserve made available to projects under this subpart w ill be the per unit cost amount available to the HA operating reserve, exclusive of all inventories, prepaids and receivables (at the end of the H A fiscal year preceding implementation), m ultiplied by the number of units in the project operated

in accordance with the provisions of this subpart. Where some, but not a ll, maintenance responsibilities are vested in the resident management corporation, the contract may provide for an appropriately reduced portion of the operating reserve to be transferred into the corporation’s sub-account.(e) The use of the reserve w ill be subject to all administrative procedures applicable to the conventionally owned public housing program. Any expenditure of funds from the reserve w ill be for eligible expenditures which are incorporated into an operating budget subject to approval by HUD.(f) Investment of funds held in the reserve w ill be in accordance with the provisions of Chapter 4 of the Financial Management Handbook, 7476.1 R E V .l and interest generated w ill be included in the calculation of operating subsidy in accordance with this part.
§ 990.403 Adjustm ents to total incom e.(a) Operating subsidy calculated in accordance with § 964.401 of this chapter w ill reflect changes in inflation, utility rates and consumption, and changes in the number of units in the resident management project.(b) In addition to the amount of income derived from the project (from sources such as rents and charges) and the operating subsidy calculated in accordance with § 990.401 of this subpart, the contract may specify that income be provided to the project from other sources of income of the H A.(c) The follow ing conditions may not affect the amounts to be provided to a project managed by a resident management corporation under this subpart:(1) Any reduction in the total income o f a H A that occurs as a result of fraud, waste, or mismanagement by the H A.(2) Any change in the total income of a H A that occurs as a result of project- specific characteristics that are not shared by the project managed by the corporation under this subpart.
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§ 99Q.404 Retention of excess revenues.(a) Any income generated by a resident management corporation that exceeds the incom e estimated for the income category involved as specified in the RM C’s management contract must be excluded in subsequent years in calculating:(1) The operating subsidy provided to a H A under part 990, subpart A .(2) The funds provided ny the HA to the resident management corporation.(b) The management contract must specify the amount of income expected to be derived from the project (from sources such as rents and charges) and the amount of income to be provided to the project from the other sources of

income of the H A  (such as operating subsidy under part 990, subpart A , interest incom e, administrative fees, and rents). These income estimates must be calculated consistent with HUD’s administrative instructions. Income estimates may provide for proration o f anticipated project income between the corporation and the PH A , based upon the management and other project- associated responsibilities (if any) that are to be retained by the PHA under the contract.
§ 990.405 Use of retained revenues.Any revenues retained by a resident management corporation under § 990.404 of this subpart may only be

used for purposes of improving the maintenance and operation of the project, establishing businesses enterprises that employ residents of public housing, or acquiring additional dwelling units for lower income fam ilies. Units acquired by the resident management corporation w ill not be eligible for payment of operating subsidy.Dated: August 1 8 ,1994.Joseph Shuldiner,
Assistant Secretary for Public and Indian 
Housing.,[FR Doc. 94-20655 Filed 8-23-94; 8:45 amj 
BILLING CODE 4210-3S-P





43648 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulations
DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

50 CFR Part 17 
RIN 1018-AC01

Endangered and Threatened Wildlife 
and Plants; Determination of 
Endangered Status for the Plants 
Ayenia limitaris (Texas Ayenia) and 
Ambrosia cheiranthifolia (South Texas 
Ambrosia)
AGENCY: Fish and W ildlife Service, Interior.
ACTION: Final rule.
SUMMARY: The Fish and W ildlife Service (Service) determines Ayenia lim itaris (Texas ayenia) and Am brosia 
cheiranthifolia (South Texas ambrosia) to be endangered species under the authority of the Endangered Species Act (Act) of 1973, as amended. Texas ayenia is known from a single population in Hidalgo County, Texas. South Texas ambrosia has been verified recently from eight populations, four in Nueces County, three in Kleberg County, and one overlapping both counties in Texas. These species are threatened by habitat destruction and fragmentation through alteration and conversion of native pl^nt communities to commercial uses; displacement by invasive normative grasses; and low population numbers. This action w ill implement Federal protection provided by the A ct for Texas ayenia and South Texas ambrosia. Critical habitat is not being designated. 
EFFECTIVE DATE: September 23,1994. 
ADDRESSES: The complete file for this rule is available for inspection, by appointment, during normal business hours at the Corpus Christi Ecological Services Field O ffice, U .S . Fish and W ildlife Service, c/o Texas A&M University at Corpus Christi, Campus Box 338, 6300 Ocean Drive, Corpus Christi, Texas 78412.
FOR FURTHER INFORMATION CONTACT: Angela Brooks, at the above address (telephone 512/994-9005; facsim ile 512/994-8262).
SUPPLEMENTARY INFORMATION: BackgroundTexas ayenia, a member of the cacao fam ily, was first collected in Hidalgo County, Texas, by C .G . Pringle in 1888, and was named Nephropetalum pringlei by B .L . Robinson and J.M . Greenman in 1896. In 1960, Carmen Cristobal revised the genus Ayenia  and described Ayenia  
lim itaris as a new species. The previously described Nephropetalum  
pringlei was not mentioned in the

revision. Prior to Cristobal’s description of Ayenia lim itaris in 1960, South Texas specimens of this species had been identified as A . berlandieri, a species of tropical M exico. In 1986, Laurence Dorr and Lisa Barnett transferred 
Nephropetalum pringlei to the genus 
Ayenia  and reduced it to synonymy with Ayenia lim itaris.Texas ayenia is a pubescent subshrub approximately 60-150 centimeters (cm) (2-5 feet (ft)) tall, with alternate, simple leaves. The cordate-based leaves are approximately 8 cm (3 inches (in)) long and 3.5 cm (1.4 in) w ide. The inflorescences are axillary, up to 4 per node, with each inflorescence supporting two or more perfect flowers. Flower color has been reported as green, pink, or cream. The fruit is a 5-celled, pubescent capsule approximately 8 millimeters (mm) (0.3 in) long, with short, curved prickles (Damude and Poole 1990).Texas ayenia occurs at low elevations in dense subtropical woodland communities. Previous collectors have found the plant in openings within chaparral and along the edges of thickets (Correll and Johnston 1979).The present site is a Texas Ebony- Anacua (Pithecellobium  ebano-Ehretia 
anacua) plant community located within the Arroyo Colorado drainage. This area was once an active floodplain; however, the effect o f past flooding on Texas ayenia is unknown.The Texas Ebony-Anacua plant community, w hich occurs on w ell drained, but heavy soils on riparian terraces, once covered much of the Rio Grande delta (Diamond 1990). Canopy cover is close to 95 percent in this clim ax community type (Damude and Poole 1990). Associated species include la coma (Bumelia celastrina), brasil 
[Condalia hookeri), granjeno (Celtis 
pallida), and snake-eyes 
[Phaulothamnus spinescens). The Texas Ebony-Anacua community grades into the Texas Ebony-Snake-eyes community in the drier portions of the woodland habitat (Diamond 1990). Both plant communities have been reduced to discontinuous fragments, often surrounded by agricultural fields, pastures, or urban development, and now cover less than 5 percent of their original area (Jahrsdoerfer and Leslie 1988).Texas ayenia occurred historically in Cameron and Hidalgo Counties in  the United States, and the states of Coahuila, Nuevo Leon, and Tamaulipas in M exico. The only recent collection in M exico was from a Tamaulipan population in 1981; however, the present status of this population is unknown (Damude and Poole 1990).

Texas ayenia has not been relocated at any of the historic Cameron County locations since the early 1960s. The status report by Damude and Poole (1990) noted a 1988 observation of six spindly plants at the Hidalgo County site, and the following year only one individual was observed.Searches were undertaken in 1990 and 1991 by a number of personnel from the Service and Texas Parks and W ildlife Department, but no plants were found. In 1992, Service personnel and Jim  Everitt of the U .S . Department of Agriculture located one plant at the Hidalgo County site. In 1994, Joe Ideker (Native Plant Project, M cA llen, Texas, pers.comm. 1994) located 20 additional plants at this site. This site, on private property, is the only one recently verified for the species.South Texas ambrosia was first collected in San Fernando, Tamaulipas, M exico, by Luis Berlandier in 1835, and was named Am brosia cheiranthifolia by A . Gray in 1859. The first United States collection was made in 1932 by Robert Runyon from an area near Barreda (now Russelltown) in Cameron County, Texas (Turner 1983).South Texas ambrosia, a member of the aster fam ily, is a herbaceous, erect, silvery to grayish-green, rhizomatous perennial plant, 10—30 cm (0.3—1.0 ft) tall. Its simple leaves are usually opposite on the lower portion of the plant and alternate above. The staminate flower heads are arranged in inconspicuous terminal racemes 5-10 cm (2-4 in) long. The pistillate flower heads are in small clusters in the leaf axils just below the staminate racemes (Turner 1983). Due to its rhizomatous growth, a single plant may be represented by hundreds of clonal stems.South Texas ambrosia grows at low elevations in open clay-loam  to sandy- loam prairies and savannas. M uch of the original native habitat for South Texas ambrosia has been converted to agricultural fields, improved pastures, or urban areas. Many savanna areas have been cleared and planted to nonnative grasses, such as buffelgrass 
(Cenchrus ciliaris), w hich outcompete and eventually displace much of the native vegetation. Other potential prairie habitat may now be invaded by thorny shrub and tree species as a result of fire suppression or overgrazing. South Texas ambrosia does not appear to survive intensive plowing, blading, or disking; however, some lesser soil disturbance may enhance its growth. Associated native grasses found at the existing sites include Texas grama 
[Bouteloua rigidiseta), buffalo grass 
[Buchloe dactyloides), Texas speargrass
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(Stipa leucotricha), and tobosa (Hilaría 
mutica). Invading nonnative grasses found at the sites include buffelgrass, King Ranch bluestem {Bothrioehloa 
ischaemum var. songaricai), bermuda grass (Cynodon dactyion), and St. Augustine grass (Stenotaphrum  
secundatum) (U .S. Fish and W ildlife Service 1988). Associated native woody species found scattered throughout the existing sites include mesquite 
(Prosopis glandulosa), huisache {Acacia  
smallii), huisachillo (Acacia schaffneri), brasil {Condalia hookerí), granjeno 
[Cehis pallida), and lotebush (Ziziphus 
obtusifolia).Historically, South Texas ambrosia occurred in Cameron, Jim  W ells,Kleberg, and Nueces counties in South Texas, and the state of Tamaulipas in Mexico. The current status of any Mexican populations is unknown. The historic populations in Cameron and Jim Wells counties have not been relocated. Only one location noted in the status report (Turner 1983) is known to be still extant. Three pop ulatings, two in Nueces County, and one in Kleberg County, were discovered by Ruth O'Brien (Texas A&M University at Corpus Christi, pers. comm. 1993).Three Nueces County populations were discovered in 1992 and 1993 by W illiam  Carr (Texas Parks and W ildlife Department, pers. comm. 1993). The extant populations occur on private land, highway and railroad rights-of- way, and the Kingsville Naval A ir Station, Four historic locations for South Texas ambrosia, one extirpated and three extant, also support the endangered slender rush-pea 

{Hoffmannseggia tenella), which was federally listed (50 FR 45624; November 1,1985) because of threats sim ilar to those affecting South Texas ambrosia.One known location for South Texas ambrosia also supports the endangered black lace cactus (Echinocereus 
reichenbachii var. albertii), which was federally listed (44 FR 61918; October26,1979) because of habitat destruction and collecting threats.Federal action on these species began as a result of section 12 o f the Endangered Species A ct (16 U .S .C . 1531 ei seq.), which directed the Secretary of the Smithsonian Institution to prepare a report on those plants considered to be endangered, threatened, or extinct in the United States. This report, designated as House Document No. 94-51, was presented to Congress on January 9,1975. On July 1,1975, the Service published a notice in the Federal Register (49 FR 27823) accepting the Smithsonian report as a petition within foe context of section 4(c)(2) of the A ct, now section 4(b)(3)(A), and giving

notice o f its intention to review the status of the plants named therein. 
Am brosia cheiranthifolia was included as endangered, and Ayenia lim itaris, then under the name Nephropetalum  
pringlei, was included as extinct in  the Sm ithsonian report and Service notice.On June 16,1976, the Service published a proposed rule in the 
Federal Register (41 FR 24523) to determine approximately 1,700 vascular plant species to be endangered. 
Am brosia cheiranthifolia was included in the June 16,1976, proposal. The 1978 amendments to the A ct required that all proposals over two years old be withdrawn, although a one year grace period was given to proposals already over two years old. In the December 10, 1979, Federal Register (44 FR 70796), the Service published a notice withdrawing the June 16,1976 proposal, along w ith four other proposals that had expired.A  list o f plants under review for listing as endangered or threatened species was published in the December 15,1980, Federal Register (45 FR 82479). Am brosia cheiranthifolia was included in Category 2 o f the list ¿md 
Nephropetalum  pringlei was included in Category 1*. Category 2 species are those for w hich there is some evidence of vulnerability, but for w hich there are insufficient data to support listing proposals at the tim e. Category 1 species are those for w hich the Service has on file substantial data on biological vulnerability and threats to support the preparation of listing proposals.Category 1* species are also those whose status in the recent past is known to support listing, but that may have already become extinct Section 4(b)(3)(B) of the A ct requires the Secretary to make certain findings on pending petitions w ithin one year of their receipt. Section 2(b)(1) o f the 1982 amendments further requires that all petitions pending on October 13,1982, be treated as having been newly submitted on that date. Because the 1975 Smithsonian report was accepted as a petition, all o f the plants contained therein, including Nephropetalum  

pringlei (=Ayenia lim itaris) and 
Am brosia cheiranthifolia, were treated as being newly petitioned on October 13,1982. In each year from 1983 through 1992, the Service found that the petitioned action was warranted, but listings o f Ayenia lim itaris and 
Am brosia cheiranthifolia were precluded by other listing actions of higher priority in accordance with section 4(b)(3) (B)(iii) o f the A c t A  status report on South Texas ambrosia was completed May 20,1983 (Turner 1983). This report provided

sufficient biological information to justify proposing to list South Texas ambrosia as endangered.Notices revising the 1980 list o f plants under review for listing as endangered or threatened species were published in the Federal Register on September 27, 1985 (50 FR 39526) and February 21, 1990 (55 FR 6184). Nephropetalum  
pringlei {-A yenia lim itaris) was included in Category 2 and Am brosia 
cheiranthifolia  was included in Category 1 of these notices.A  status report on Texas ayenia was completed December 1, 1990 (Damude and Poole 1990). This report provided sufficient biological information to justify proposing to list Texas ayenia as endangered.The proposed rule to list Texas ayenia and South Texas ambrosia as endangered was published in the Federal Register on August 5,1993 (58 FR 41696). Publication o f that proposed rule constituted the final one-year finding for these species.
Summary of Comments and 
RecommendationsIn the August 5,1993, proposed rule and associated notifications, all interested parties were requested to submit factual reports or information that m ight contribute to the development of a final rule. Appropriate Federal and State agencies, county governments, scientific organizations, and other interested parties were contacted and requested to comment. Newspaper notices, which invited general public comment, were published in the M onitor (M cAllen, Texas) and the Corpus Christi Caller 
Tim es (Corpus Christi, Teams) on August 20,1993, and August 17,1993, respectively. Three comments were received. Two commenfers supported the listing; one commenter was neutral. Issues raised by commenters are discussed below.

Issue 1—The proposed rule fails to note industrial development as one of the major causes o f habitat loss for rare plants.
Service Response—The Service has included industrial development as a threat in this final rule.
Issue 2—From the proposed rule discussion o f the taxonomic history o f Texas ayenia it is unclear why the correct scientific name is not Ayenia  

pringlei because Nephropetalum  
pringlei is an earlier name than Ayenia  
lim itaris.

Service Response—Dorr and Barnett (1986) concluded that the correct placement of this species was within the genus A yenia. However, the specific epithet pringlei had already been used
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pringlei is earlier than Ayenia lim itaris, the use of pringlei as the specific epithet would create two species with the same name, which is not allowed by the rules of botanical nomenclature.

Issue 3—Records for South Texas ambrosia indicate 25 occurrences, with 17 of them extant. Records show 5 occurrences in Nueces County, 11 in Kleberg County, and 1 occurrence overlapping in both counties.
Service Response—The discrepancy between the number of occurrences given in the comment letter and the number of populations reported in the proposed rule is due to-the Service considering several of the occurrences to be close enough together to be part of a single population.
Issue 4—One commenter noted that if individuals of either species were present on floodways the plants would not obstruct flows, therefore, vegetation maintenance in the floodways would not affect the plants.
Service Response—W hile individual plants may not obstruct flood flow s, the densely wooded community in w hich Texas ayenia occurs would. Should this densely wooded community be present, or new areas of appropriate habitat be added to the floodway system, Federal agencies would need to determine the species’ absence before conducting floodway vegetation maintenance.
Issue 5—One commenter provided an assessment of the threats of habitat destruction, fragmentation, and loss of genetic variability on both species.
Service Response—The Service appreciates this information.
Issue 6—One commenter offered to coordinate with the Service to protect the species and their habitats.
Service Response—The Service appreciates the need to cooperate and coordinate with Federal, state, and local agencies, private organizations, and citizens to protect and recover these species.Summary o f Factors Affecting the SpeciesAfter a thorough review and consideration of all information available, the Service has determined that Texas ayenia and South Texas ambrosia should be classified as endangered species. Procedures found at section 4(a)(1) of the Act and regulations (50 CFR part 424) promulgated to implement the listing provisions of the A ct were followed. A  species may be determined to be an endangered or threatened species due to one or more of the five factors described in section 4(a)(1). These factors and

their application to Ayenia lim itaris Cristóbal (Texas ayenia) and Am brosia 
cheiranthifolia Gray (South Texas ambrosia) are as follows:A . The present or threatened 
destruction, m odification, or 
curtailment o f its habitat or range. Habitat destruction is the primary threat to Texas ayenia and South Texas ambrosia. The past and current practices of converting native South Texas brush and woodlands to agricultural fields, improved pastures, and urban areas, or clearing brush and woodlands for urban water development, industrial development, or flood control have destroyed 95 percent of this native vegetation (Jahrsdoerfer and Leslie 1988). Most native Texas G ulf Coast prairies have been converted to agricultural fields or improved pastures. The amount of conversion of these plant communities in M exico is sim ilar though not quantified. The remaining remnant native prairie, brush, and woodland tracts are often surrounded by agricultural fields, pastures, or urban development. These m odified habitats pose potential threats to the native areas through agricultural chem ical drift from aerial spraying; chem ical runoff following rains; invasion of nonnative grasses such as buffelgrass, guineagrass 
[Panicum maxim um ), King Ranch bluestem, and Angleton bluestem
(Dichanthium aristatum); and trampling and possible collection pressures due to easy accessibility from nearby urban areas. The few remaining populations of the species are vulnerable to extinction if  any of their remaining habitat is m odified.Even roadside remnants of native vegetation in South Texas are often bladed, or plowed and seeded with exotic grasses such as buffelgrass and King Ranch bluestem. Herbicides are often used to control vegetation around signs, guard rails, and bridge abutments, and to k ill shrubby vegetation encroaching on the right-of-way. Due to the rarity of Texas ayenia and South Texas ambrosia, the likelihood they w ill be directly impacted by roadway maintenance is sm all, but almost any impact could lead to extinction of either species.B. Overutilization fo r com m ercial, 
recreational, scientific, or educational 
purposes. No commercial trade is known for either of these species; however, the potential exists for vandalism and collection. Listing these species, with the resulting publicity, w ill highlight their rarity and may increase their attractiveness to some collectors. Excessive recreational or scientific use is not known or anticipated for either species.

C . Disease or predation. Although the Texas ayenia population has shown no evidence of disease or predation, Cristóbal (1960) notes die floral buds of 
Ayenia  species are often deformed by Hymenopteran larvae. Cristóbal also notes Ayenia  fruits can be deformed by Dipteran larvae thus inhibiting seed release. No evidence of grazing or browsing has been observed for Texas ayenia.No threats of disease or predation are known for South Texas ambrosia; however, damage to stems and rhizomes is possible in situations of severe trampling or grazing.D. The inadequacy o f existing 
regulatory m echanism s. Presently, neither species is protected by Federal or State law. Listing under the Act would provide protection for these species.E. Other natural or manmade factors 
affecting its continued existence. With only one known verified population, Texas ayenia may have low genetic variability, which could lim it its ability to adapt to environmental changes. It is unknown whether past flooding created or maintained habitat for Texas ayenia. However, since the present population occurs within a previously active drainage of the Arroyo Colorado (Damude and Poole 1990), a flood could negatively impact the species. Observers have noted that the population declined during the recent drought in the Lower Rio Grande Valley (J. Everitt, Ü .S . Department of Agriculture, pers. comm. 1992). The extreme rarity of this species makes it vulnerable to extinction from any number of chance events.South Texas ambrosia may also be vulnerable to extinction due to lowered genetic variability. Populations are clonal, so despite having many stems, the populations may actually represent very few genetically different individuals. It has been noted that species like South Texas ambrosia that were once more widespread, but are now reduced to low numbers, may be more vulnerable to the detrimental effects of lowered genetic diversity than species that were always rare (Huenneke 1991).The Service has carefully assessed the best scientific and commercial information available regarding the past, present, and future threats faced by these species in determining to make this rule final. Based on this evaluation, the preferred action is to list Texas ayenia and South Texas ambrosia as endangered. The status of endangered is appropriate because of these species’ lim ited distribution, low population numbers, and imminent threats of habitat destruction.



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations 43651Critical HabitatCritical habitat is defined in section 3 ; of the Act as—(i) The specific areas within the geographic area occupied by a species, at the time it is listed in accordance with the A ct, on which are found those physical features (I)Essential to tide conservation of the species and (II) that may require special management consideration or protection and; (ii) specific areas outside the geographic areas occupied by a species at the time it is listed, upon a determination that such areas are essential for the conservation of the species. “ Conservation”  means the use of all methods and procedures needed to bring the species to the point at which fisting under the Act is no longer necessary.Section 4(a)(3) of the A ct, as amended, and implementing regulations (50 CFR 424.12) require that, to the maximum extent prudent and determinable, the Secretary designate critical habitat at the time a species is determined to be endangered or threatened. H ie  Service finds that designation of Critical habitat is not prudent for Texas ayenia and South Texas ambrosia at this time. Service regulations (50 CFR 424.12(a)(1)) state that designation of critical habitat is not prudent when one or both of the following situations exist—(1) The species is threatened by talcing or other human activity, and identification of critical habitat can be expected to increase the degree o f threat to the species, or (2) such designation of critical habitat would not be beneficial to the species.As discussed under Factor B in the “Summary of Factors Affecting the Species,”  Texas ayenia and South Texas ambrosia are potentially threatened by taking or vandalism . These activities are difficult to prevent and only regulated by the Act with respect to plants in cases of (1) Removal and reduction to possession of listed plants from lands under Federal jurisdiction, or their malicious damage or destruction on such lands; and (2) removal, cutting, digging up, or damaging or destroying in knowing violation of any State law or regulation, including State crim inal trespass law. Such provisions are difficult to enforce, mid publication o f critical habitat descriptions and maps ' would make Texas ayenia and South Texas ambrosia more vulnerable to collecting or vandalism and increase enforcement problems. A ll involved parties and principal landowners have been notified of the location and Importance o f protecting these species’ habitat. Protection o f these species’

habitat w ill be addressed through the recovery process and through section 7 consultation. Therefore, it would not now be prudent to determine critical habitat for Texas ayenia and South Texas ambrosia.Available Conservation MeasuresConservation measures provided to species listed as endangered or threatened under the Endangered Species Act include recognition, recovery actions, requirements for Federal protection, and prohibitions against certain practices. Recognition through fisting encourages and results in conservation actions by Federal,State, and private agencies, groups, and individuals. Tbe A ct provides for possible land acquisition and cooperation with the States and requires that recovery actions be carried out for all listed species, The protection required of Federal agencies and the prohibitions against certain activities involving fisted plants are discussed, in part, below.Section 7(a) of the A ct, as amended, requires Federal agencies to evaluate their actions w ith respect to any species that is proposed or listed as endangered or threatened and with respect to its critical habitat if  any is being designated. Regulations implementing this interagency cooperation provision of the A ct are codified at 50 CFR part 402. Section 7(a)(2) requires Federal agencies to ensure that activities they authorize, fund, or carry out are not likely to jeopardize the continued existence o f a listed species or to destroy or adversely modify its critical habitat. If a Federal action may affect a fisted species or its critical habitat, the responsible Federal agency must enter into formal consultation with the Service.Some Federal actions that may affect Texas ayenia or South Texas ambrosia include brush clearing for flood control by the International Boundary and Water Com mission, management recommendations to landowners by the Soil Conservation Service for activities funded by the Agricultural Stabilization and Conservation Service, and agricultural pesticide registration by the Environmental Protection Agency. Additionally, a population of South Texas ambrosia occurs on Kingsville Naval A ir Station and may be affected by maintenance or construction activities at this facility.The A ct and its implementing regulations set forth a series o f general prohibitions and exceptions that apply to all endangered plants. A ll prohibitions of section 9(a)(2) of the A ct, implemented by 50 CFR 17J61, -apply.

These prohibitions, in part, make it illegal for any person subject to the jurisdiction of the United States to import or export, transport in interstate or foreign commerce in the course of a commercial activity, sell or offer for sale in interstate or foreign commerce, or to remove and reduce these species to possession from areas under Federal jurisdiction. In addition, for plants listed as endangered, the A ct prohibits m alicious damage or destruction on Federal lands and removal, cutting, digging up, or damaging or destroying of such plants in  knowing violation of any State law or regulation, including State crim inal trespass law. Certain exceptions to the prohibitions apply to agents of the Service and State conservation agencies.The Act and 50 CFR 17.62 and 17.63 also provide for the issuance of permits to carry out otherwise prohibited activities involving endangered plants under certain circumstances. Such permits are available for scientific purposes and to enhance the propagation and survival o f the species. It is anticipated that few trade permits would ever be sought or issued because the species are not in cultivation or common in the w ild: Requests for copies of the regulations regarding fisted species and inquiries regarding prohibitions and permits may be addressed to U .S . Fish and W ildlife Service, Division of Endangered Species/Permits, P .O . Box 1306, Albuquerque, New M exico 87103 (telephone 505/766-3972; facsim ile 505/766-8063).National Environm ental Policy ActThe Fish and W ildlife Service has determined that Environmental Assessments and Environmental Impact Statements, as defined under the authority of the National Environmental Policy A ct o f 1969, need not be prepared in connection with regulations adopted pursuant to section 4(a) o f the Endangered Species A ct of 1973, as amended. A  notice outlining the Service’s reasons for this determination was published in the Federal Register on October 25,1983 (48 FR 49244).References CitedCristóbal, C .L . 1960. Revision del género 
Ayenia  L. (Sterculiaceae). Opera Lilloana 4:1-230.Damude, N ., and J. Poole. 1990. Status report on Avenia limitaris. U .S . Fish and W ildlife Service, Albuquerque, New M exico.Diamond, D. 1990. Plant communities o f Texas (series level). Texas Parks and W ikifife Department, Austin, Texas.
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Dorr, L .J., and L .C . Barnett. 1986. The identity o f Nephropetalum (Sterculiaceae). Taxon 35(1):163-164. Huenneke, L .F . 1991. Ecological im plications of genetic variation in plant populations. 

In D . Falk and K. Holsinger, eds. Genetics and Conservation o f Rare Plants. Oxford University Press, New York.Jahrsdoerfer, S .E ., and D .M . Leslie, Jr. 1988. Tam aulipan brush land o f the Lower Rio Grande Valley o f South Texas: description, human im pacts, and management options. U .S . Fish and W ildlife Service, Biol. Rep. 88(36). 63pp.Turner, B .L. 1983. Status report on Ambrosia 
cheiranthifolia. U .S . Fish and W ildlife Service, Albuquerque, New Mexico.

U .S . Fish and W ildlife Service. 1988. Slender rush-pea (Hoffmannseggia tenella) recovery plan. U .S . Fish and W ildlife Service, Albuquerque, New M exico. 38pp.AuthorThe primary author of this final rule is Angela Brooks (see ADDRESSES section).List o f Subjects in 50 CFR Part 17Endangered and threatened species, Exports, Imports, Reporting and recordkeeping requirements, and Transportation.Regulation PromulgationAccordingly, part 17, subchapter B of chapter I, title 50 of the Code of Federal

Regulations, is amended as set forth below:
PART 17—[AMENDED]1. The authority citation for part 17 continues to read as follows:Authority: 16 U .S .C . 1361-1407; 16 U.S.C. 1531-1544; 16 U .& C . 4201-4245; Pub. L. 99- 625,100 Stat. 3500; unless otherwise noted.2. Section 17.12(h) is amended by adding the follow ing, in alphabetical order under the plant fam ilies indicated, to the List of Endangered and Threatened Plants to read as follows:
§ 17.12 Endangered and threatened plants.(h)

Species

Scientific name Common name
Historic range Status When listed Critical

habitat
Special

rules

Asteraceae—Aster family:

A m b ro s ia
c h e ira n th ifo lia .

South Texas ambrosia ....... U.S.A. (TX), Mexico ...........  E 547 NA NA

Sterculiaceae—Cacao fam
ily:

A y e n ia  l im ita r is ............ Texas Ayenia U.S.A. (TX), Mexico .......... E 547 NA NA

Dated: July 11,1994.
M ollie H . Beattie,
Director, Fish and Wildlife Service.[FR Doc. 94-20789 Filed 8-23-94; 8:45 am) 
BILLING CODE 4310-55-P

50 CFR Part 17

RIN 1G18-AB73

Endangered and Threatened Wildlife 
and Plants; Five Plants From the San 
Bernardino Mountains in Southern 
California Determined to be 
Threatened or Endangered

AGENCY: Fish and W ildlife Service, Interior.
ACTION: Final rule.
SUMMARY: The U .S . Fish and W ildlife Service (Service) determines Erigeron 
parishii (Parish’s daisy) to be threatened and Eriogonum ovalifolium  var. vineum  (Cushenbury buckwheat), Astragalus 
alberts (Cushenbury milk-vetch), 
Lesquerella kingii ssp. bernardina (San Bernardino Mountains bladderpod), and 
Oxytheca parishii var. goodmaniana (Cushenbury oxytheca) to be endangered pursuant to the Endangered

Species A ct of 1973, as amended (Act). These five plant species are endemic to the carbonate deposits (limestone and dolomite) of the San Bernardino M ountains, San Bernardino County, California. Most of the carbonate deposits in this mountain range are w ithin actively used mining claim s or mining claim s that are being maintained for their mineral resources. Limestone, ranging from cement grade to pharmaceutical grade, is currently mined in the area; dolomite is not currently mined. The open or terraced m ining techniques that are used, as well as associated overburden dumping and road construction, result in destruction of the plants’ habitat. Other threats to the plants include off-highway vehicle use, urban development near the community of Big Bear, expansion of a ski area, and energy development projects. Several of the plants are also threatened with stochastic extinction due to the sm all numbers of populations or total number of individuals. This rule implements the Federal protection and recovery provisions afforded by the Act for these five plants.
EFFECTIVE DATE: September 23,1994.

ADDRESSES: The complete file for this rule is available for public inspection, by appointment, during normal business hours at the U .S . Fish and W ildlife Service, Ventura Field O ffice, 2140 Eastman Avenue, Suite 100, Ventura, California 93003.
FOR FURTHER INFORMATION CONTACT: Carl Benz at the above address or at (805) 644-1766.
SUPPLEMENTARY INFORMATION: BackgroundThe San Bernardino Mountains in southern California have been recognized for supporting a wide diversity of natural habitats that have Resulted from their geographic position between desert and coastal environments, elevational zonation, and uncommon substrates such as limestone outcrops. The San Bernardino National Forest (Forest), which encompasses most of the San Bernardino Mountains, constitutes less than 1 percent of the land area of the State, yet contains populations of over 25 percent of all plant species that occur naturally in California.Outcrops o f carbonate substrates, primarily limestone and dolomite, occur



Fed eral R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations 43653in several bands running on an east- west axis along the desert-facing slopes of the San Bernardino Mountains, with disjunct patches occurring just to the south of Sugarlump Ridge and to the east as far as the Sawtooth H ills. These outcrops are a remnant of an ancient formation of sandstone, shale, and limestone, through which the granitic core of the Transverse Ranges has emerged (Fife 1988).The five taxa under discussion, 
Erigeron parishii (Parish’s daisy), 
Eriogonum ovalifolium  var. vineum  (Cushenbury buckwheat), Astragalus 
albens (Cushenbury milk-vetch), 
Lesquerella kingii ssp. bernardina (San Bernardino Mountains bladderpod), and 
Oxytheca parishii var. goodmaniana (Cushenbury oxytheca), are restricted primarily to carbonate deposits or soils derived from them. These taxa, and other plants that occur on carbonate deposits, have commonly been referred to as "limestone endem ics” by botanists, whether they occur on limestone or dolomite (Krantz 1990, Schoenherr 1992). Collectively, these five taxa span a range approximately 56 kilometers (km) (35 miles) long, ranging in elevation from 1,220 meters (4,000 feet (ft)) at the base of the mountains to approximately 2,440 meters (8,000 ft), and occur as components in the understory of a variety of plant communities, including Jeffrey pine- western juniper woodland, piny on- juniper woodland, piny on woodland, Joshua tree woodland, blackbrush scrub, and desert wash.Pinyon-juniper woodland communities dominate the desert-facing slopes above 1,220 meters (4,000 ft) in elevation, and grade into a Joshua tree woodland at lower elevations (Vasek and Thome 1988). Pinyon-juniper woodlands extend up to almost 2,100 meters (7,000 ft) in elevation, where they intergrade with a Jeffrey pine woodland on drier sites or mixed conifer forest on wetter sites. Open forests of lodgepole pine and limber pine are found at the highest elevations. A wide variation in the species composition exists w ithin the pinyon- juniper woodland. Pinus m onophylla (pinyon pine) or Juniperus osteosperma (Utah juniper), and more rarely 

Juniperus occidentalis (western juniper) or Juniperus califom ica  (California . juniper), are the structurally dominant species, occasionally occurring together. Holland (1986) has referred to separate Mojavean pinyon woodland and Mojaveanjuniper woodland and scrub communities. The understory varies with slope and elevation, but typically includes species such as Cercocarpus 
ledifolius (mountain ritehogany),

Ephedra viridis (Mormon tea), Yucca 
schidigera (Mohave yucca), Yucca 
brevifolia (Joshua tree), and Encelia 
virginensis (encelia). Patches of local dominance by Coleogyne ram osissim a (blackbrush) on lower elevation desert facing slopes, or Arctostaphylos sp. (manzanita) on more interior canyons, are common.

Erigeron parishii is a sm all perennial herb of the aster fam ily (Asteraceae) that reaches 1 to 3 decimeters (dm) (4 to 12 inches (in)) in height. The linear leaves are covered with soft, silvery hairs. Up to 10 solitary flower heads are borne on cauline stalks; ray flowers are deep rose to lavender, and heads have greyish green and glandular phyllaries. E. 
parishii was first described by Asa Gray in 1884 based on specimens collected by Samuel B. Parish in  Cushenbury Canyon in 1881. E. parishii has sometimes been confused with E. 
utahensis, a plant found on carbonate substrates in the mountains of the Mojave Desert and in Utah, Colorado, and Arizona, but differs from the latter in the structure of the pappus and its silvery-white rather than grey-green stem.

Erigeron parishii is the most widely ranging of the five taxa discussed herein, with a range 56 km (35 miles) long. The plant is known from fewer than 25 occurrences, w ith the total population numbering approximately16.000 individuals. Fewer than a third of the occurrences comprise more than1.000 individuals each (Barrows 1988a). From White Knob at the western terminus, populations occur primarily along the belt of carbonaceous substrates, southeast to Pioneertown. The plant is typically found associated with pinyon woodlands, pinyon-juniper woodlands, and blackbrush scrub from 1,220 to 1,950 meters (4,000 to 6,400 ft) in elevation. It is usually found on dry rocky slopes, shallow drainages, and outwash plains on substrates derived from limestone or dolom ite. Some populations occur on a granite/ limestone interface, usually a granitic parent material overlain with an outwash of limestone materials. Two small outlying populations at the eastern edge of its range near Pioneertown occur on quartz monzonite substrates. Historic occurrences were recorded from Rattlesnake Canyon south of O ld Woman Springs and from the Little San Bernardino Mountains; these locations have not been surveyed in over 50 years and merit additional field surveys (Andy Sanders, University of California, Riverside, pers. comm.,1992).
Eriogonum ovalifolium  var. vineum  is a low, densely-matted perennial of the

buckwheat fam ily (Polygonaceae); The flowers are whitish-cream, darken to a reddish or purple color with age, and are borne on flowering stalks reaching 1 dm (4 in) in height. The plant flowers from May through June. The round to ovate leaves are white-woolly on both surfaces and are 0.7 to 1.5 centimeters (cm) (0.3 to 0.6 in) long. The diameter of mats is typically 1.5 to 2.5 dm (6 to 10 in), but may reach up to 5 dm (20 in) in particularly well-developed individuals.
Eriogonum ovalifolium  var. vineum  .was first collected by S B. Parish near Rose M ine, San Bernardino Mountains, in 1894, and was described as E . vineum  by John K. Sm all in 1898. In 1911, Aven Nelson published the combination E. 

ovalifolium  var. vineum . Jepson in his manual used the combination of E. 
ovalifolium  var. vineum  in 1943. Munz (1959) accepted the work of Stokes (1936), and recognized it as E. 
ovalifolium  ssp. vineum , in his flora of California. In 1968, Reveal clarified the relationship of the plant to E. 
ovalifolium  var. nivale, with which it had been confused, and used the name
E. ovalifolium  var. vineum  (Reveal and M unz 1968). Three other varieties of E. 
ovalifolium  are distinguished on the basis of floral and leaf characteristics, but none of them occur in the San Bernardino Mountains.

Eriogonum ovalifolium  var. vineum  is lim ited in distribution to the belt of carbonate substrates of the north slopes of the San Bernardino Mountains. The plant is currently known from approximately 20 occurrences over a distance of about 40 km (25 miles). Only a quarter of those occurrences comprise more than 1,000 individuals each (Barrows 1988b), with the total population numbering approximately13,000 individuals. E. ovalifolium  var. 
vineum  occurs from the White Knob area east to Rattlesnake Canyon. Surveys by Barrows (1988b) resulted in a slight range extension of the plant in the Rattlesnake Canyon drainage. Since publication of the proposal, additional surveys by the Forest staff located two previously unknown populations, one near Jacoby Springs and one just north of M ineral Mountain (CNDDB 1992). Tierra Madre Consultants (TMC) located a previously unknown population west of White Knob (TMC 1992), which extends the known range of the plant west by 1.6 km (1 m ile). A  dozen other extensions of existing occurrences were reported by the Forest Service and TMC; all of these were w ithin the known range of the plant (CNDDB 1992, TM C 1992).

Eriogonum ovalifolium  var. vineum  occurs within openings of pinyon



4 3 8 5 4  Fed eral R egister / V o l. 59, N o . 163 / W ednesday, A ugust 24, 1994 / R ules and R egulationswoodland, pinyon-juniper woodland, Joshua tree woodland, and blackbrush scrub communities between 1,400 and 2,400 meters (4,600 and 7,900 ft) in elevation. Other habitat characteristics include open areas with little accumulation o f organic material, a canopy cover generally less than 15 percent, and powdery fine soils with rock cover exceeding 50 percent. The plant typically occurs on moderate slopes, although a few occurrences are on slopes over 60 percent. On m ilder, north-facing slopes, it co-occurs with 
Astragalus albens.Recent fieldwork by Howard Brown (Pluess-Staufer In c., in  litt., 1992) has refined the information on the carbonate geology of the San Bernardino Mountains. Eriogonum ovalifolium  var. 
vineum  clearly occurs on limestone substrate in the White Knob area, and from Arctic/Bousic Canyon west to Terrace Springs, south to Top Spring, and along the north side of Lone Valley to Tip Top Mountain. However, E. 
ovalifolium  var. vineum  occurs on dolomite in the Bertha Ridge area, north Holcomb Valley, Jacoby Canyon, and along Nelson Ridge, according to Brown 
[in litt., 1992). Additionally, a population just to the south of Mineral Mountain is clearly on non-carbonate substrates; a population in Furnace Canyon seems to be on a mixed lithology o f granite, limestone, and dolomite; and a population on Heartbreak Ridge is on carbonate substrate.

Astragalus albens is a sm all silvery- white perennial herb in the pea fam ily (Fabaceae). The slender stems are decumbent, grow to 30 cm (12 in) in length, and support leaves comprised of 5 to 9 small leaflets. The purple flowers, which bloom from March to M ay, occur toward the ends o f the branches in 5-to 14-flowered racemes and develop 8- to 11-seeded pods. In 1885, A . albens was described by Edward L. Greene based on a collection made by Parish and Parish 3 years earlier (Greene 1885). In 1927, Per A xel Rydberg published the name 
Hamosa albens (Rydberg 1927). In 1964, R .C . Bameby synonymized the genus 
Hamosa and included the species in 
Astragalus (Bameby 1964). A . 
leueolobus, a common associate on carbonate soils, is distinguished from A . 
albens by its cobwebby pubescence on the leaflets, which are strongly folded along the m idrib, and differently shaped pods.

Astragalus albens is currently known from fewer than 20 occurrences scattered throughout the eastern half of the carbonate belt, running from Furnace Canyon southeast to the head of Lone Valley, a range of 24 km (15

miles). The proposal stated that the total number of individuals was estimated at 2,000, but that this number is likely to be greater in years o f substantial rainfall. Several known populations comprised a larger number o f individuals during the 1992 field season than had previously been reported. That may, in part, be due to favorable rainfall during March 1992, w hich resulted in a large establishment of seedlings, and in part to a more thorough survey effort. O f significance is the extension o f a population in the Top Spring-Smarts Ranch Road area; several thousand individuals were found in this area, making it the primary population center for the species. Population estimates for 1992 place the total number o f individuals between5,000 and 10,000. •The plant is typically found on carbonate substrates along rocky washes and gentle slopes w ithin pinyon woodland, pinyon-juniper woodland, Joshua tree woodland, and blackbrush scmb communities. Erigeron parishii and Eriogonum ovalifolium  var. vineum  co-occur with Astragalus albens at several locations. Most occurrences are found between 1,500 and 2,000 meters (5,000 and 6,600 ft) in elevation on soils derived directly from decomposing limestone bedrock. Three occurrences are found below 1,500 meters (5,000 ft) in elevation in rocky washes that have received limestone outwash from erosion higher in  the drainages. According to Brown [in litt., 1992), two populations occur on granite substrates (Gordon Quarry and Granite Peaks), and one occurs on granite and quartzite (Cactus Flat). Other habitat characteristics include an open canopy cover with little accum ulation of organic material, rock cover exceeding 75 percent, and gentle to moderate slopes (5 to 30 percent).
Lesquerella kingii ssp. bernardina is a silvery, short-lived perennial member of the mustard fam ily (Brassicaceae) reaching 1 to 2 dm (4 to 8 in) in height. The plant has yellow flowers located toward the ends of the stems. The basal leaves are ovate and have long petioles. The type material was collected by Frank W. Peirson at the east end of Bear Valley in 1924. In 1932, M unz described this plant as L. bernardina. In 1958, M unz combined L. bernardina with L. 

kingii, and made the combination of L. 
kingii ssp. bernardina (W ilson and Bennett 1980). L. kingii ssp. kingii is found in the mountains of the eastern Mojave Desert and the Inyo-White ,ranges extending into Nevada. It is distinguished from L. kingii ssp. 
bernardina by its smaller petals and styles.

Lesquerella kingii ssp. bernardina is currently known from two areas, on either side of Bear Valley. One cluster of occurrences is on the north side of the valley, near the east end of Bertha Ridge, adjacent to the community of Big Bear, and is subject to impacts from urbanization. The other cluster is centered on the north-facing slope of Sugarlump Ridge to the south of the valley, approximately 10 km (6 miles) south of the Bertha Ridge occurrences. These latter occurrences were discovered during spring 1990 on an existing dow nhill ski run, and on and adjacent to proposed ski runs and lift lines w ithin an existing ski area (California Natural Diversity Data Base (CNDDB) 1990). The estimate of total number of individuals in the Bertha Ridge occurrences was 25,000 in 1980 and less than 10,000 in 1988; it is unclear whether this was due to differences in  sampling techniques or drought conditions (W ilson and Bennett 1980, CNDDB 1990). In 1991, the Sugarlump Ridge populations totalled approximately 10,000 individuals (CNDDB 1991).The habitat for Lesquerella kingii ssp, 
bernardina is characterized by carbonate substrates, either brown san dy soils with white carbonate rocks or outcrops of large carbonate rock. According to geologic information supplied by Brown (in litt., 1992), all populations of L. kingii ssp. bernardina both in  the Bertha Ridge and the Sugarlump Ridge areas occur on dolomite. Slopes are typically gentle to moderate and are both north- and south- facing between 2,100 and 2,700 meters (6,800 and 8,800 ft) in elevation. Within Jeffrey pine-western juniper woodlands, as w ell as white fir forest in some locations, the subspecies is found in open areas with little accumulation of organic material. The plant seems to be tolerant o f slight disturbance; scattered plants were found growing on old roads, undeveloped lots, and undeveloped yards within the Whispering Forest housing tract (Myers and Barrows 1988). However, the plant is conspicuously absent from heavily graded and m ulched ski runs in the Bear Mountain ski area.The carbonate substrates that support 
Lesquerella kingii ssp. bernardina lie south and west o f those that support most of the populations of the other four taxa under discussion. However, near the east end of Bertha Ridge, the southernmost population o f Eriogonum 
ovalifolium  var. vineum  occurs in  close proximity to one colony of Lesquerella 
kingii ssp. bernardina.

Oxytheca parishii var. goodmaniana is a sm all wiry annual o f the buckwheat



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations 43655family (Polygonaceae). The type material was collected by Parish and Parish in 1882 near Cushenbury Spring. For a number of years, historical collections were mistakenly identified as O. parishii var. abram sii or O. 
watsonii. Barbara Ertter (1980) described the variety in honor of George J. Goodman, who was the first to recognize both the distinctiveness of the variety and its close relationship to O. 
parishii. O . parishii var. goodmaniana stands 0.5 to 3 dm (2 to 12 in) tall with a basal rosette of leaves 1 to 3 cm (0.4 to 1.2 in) long and stems with bracts at the nodes. The flowers consist of 6 small white to rose or greenish-yellow petals; clusters of 3 to 12 flowers are subtended by a distinct involucral bract. 
0. parishii var. goodmaniana is separated from the other three varieties of O. parishii by the presence of only four to five awns on the bracts, rather than seven or more.

Oxytheca parishii var. goodmaniana is the most restricted of the carbonate endemic species of the San Bernardino Mountains. Forest Service surveys in 1992 located three additional populations, bringing the total number of known occurrences to seven (CNDDB 1992). One location near Cushenbury Spring is located near an active limestone mine; two more occurrences are located near the abandoned Green Lead gold m ine, one of which is bisected by a road; the fourth occurrence is located near the north side of Holcomb Valley. The three newly discovered populations are located along the Helendale Fault in the vicinity of Tip Top Mountain, Mineral Mountain, and Rose M ine. This represents a significant extension of approximately 19 km (12 miles) to the southeast from the previously known range of the plant. Given the availability of potentially suitable habitat between the newly discovered and the previously known populations, other sites supporting this taxon may be found with additional surveys.With the exception of the north Holcomb Valley population, which occurs on dolomite, all populations of 
Oxytheca parishii var. goodmaniana occur on limestone or a mixed lithology of limestone and dolomite (TMC 1992).In 1990, the total known population consisted of fewer than 3,000 individuals. W ith discovery of the new populations, however, current estimates have been doubled. Since it is an annual species, the number of individuals might be higher in years with winter and spring rainfall and temperatures favorable to seed germination and seedling establishment. The low number of occurrences, however, as well as

individuals, also subjects the species to the possibility of stochastic extinction.
Previous Federal ActionFederal action on three of the five plants began when the Secretary of the Smithsonian Institution, as directed by section 12 of the A ct, prepared a report on those native U .S . plants considered to be endangered, threatened, or extinct in the United States. This report (House Document No. 94-51), w hich included 
Erigeron parishii and Lesquerella kingii ssp. bernardina as threatened and 
Eriogonum ovalifolium  var. vineum  as endangered, was presented to Congress on January 9,1975. On Ju ly 1,1975, the Service published a notice in the 
Federal Register (40 FR 27823) accepting the report as a petition within the context of section 4(c)(2) (now section 4(b)(3)) of the A ct and of the Service’s intention thereby to review the status of the plant taxa named therein, including Erigeron parishii, Eriogonum  
ovalifolium  var. vineum , and 
Lesauerella kingii ssp. bernardina.The Service published an updated notice of review for plants on December 15,1980 (45 FR 82480). This notice included Eriogonum ovalifolium  var. 
vineum  and Lesquerella kingii ssp. 
bernardina as category 1 candidates (species for which the Service has substantial information on biological vulnerability and threat to support proposals for listing) and Erigeron 
parishii as a category 2 candidate (species for which data in the Service’s possession indicate listing is possibly appropriate, but for which substantial information on biological vulnerability and threats is not currently available to support proposals for listing).On February 15,1983 (48 FR 6752), the Service published a notice of its prior finding that the listing of 
Eriogonum ovalifolium  var. vineum  and 
Lesquerella kingii ssp. bernardina is warranted but precluded in accordance with section 4(b)(3)(B)(iii) o f the A ct, as amended in 1982, Pursuant to section 4(b)(3)(C)(i) of the A ct, the finding must be recycled on an annual basis, until the species is either proposed for listing or the petitioned action is found to be not warranted. In October 1983,1984,1985, 1986,1987,1988,1989, and 1990, further findings were made that the fisting of Eriogonum ovalifolium  var. 
vineum  and Lesquerella kingii ssp. 
bernardina was warranted, but that the fisting of these species was precluded by other pending proposals of higher priority. In the September 27,1985 (50 FR 39526), and February 21,1990 (55 FR 6184), plant notices of review, 
Eriogonum ovalifolium  var. vineum  and 
Lesquerella kingii ssp. bernardina were

again included as category 1 candidates, and Erigeron parishii as a category 2 candidate. The February 21,1990, notice also included Astragalus albens in category 1 and Oxytheca parishii var. 
goodmaniana in category 2. Since publication of that notice, additional survey work was completed for 
Oxytheca parishii var. goodmaniana, providing new information on the status of that species. Sim ilarly, the Service was made aware of increased threats to 
Erigeron parishii, in the form of two new pending mining operations that would likely adversely impact this species. As a result, on November 19, 1991 (56 FR 58332), the Service published a proposed rule in the 
Federal Register to fist the five plants as endangered.
Summary of Comments and 
RecommendationsIn the November 19,1991, proposed rule and associated notifications, all interested parties werfe requested to submit factual reports or information relevant to a final decision on the fisting proposal. Appropriate State agencies, county governments, Federal agencies, scientific organizations, and other interested parties were contacted and requested to coipment. Requests for a public hearing were received from eight parties, primarily mining industry representatives, but also including the National Inholders Association and the Bear Mountain Ski Resort. A s a result, on May 15,1992, and again on May 26, 1992, the Service published notices in the Federal Register (57 FR 20805 Bernardino Sun and the Barstow Desert Dispatch. Requests for a public hearing were received from eight parties, primarily mining industry representatives, but also including the National Inholders Association and the Bear Mountain Ski Resort. A s a result, the Service conducted a hearing on June 3,1992, at the San Bernardino County Government Center in San Bernardino. Testimony was taken from 1 p.m . to 4 p .m ., and from 6 p.m . to 8 p .m ., with 21 parties presenting testimony.During the comment periods, the Service received written and oral comments from 51 parties. M ultiple comments were received from mining industry representatives, both during and after the closure of the comment periods. The California Department of Fish and Game, The Nature Conservancy, California Native Plant Society, Audubon Society, Sierra Club, Natural Heritage Foundation, Center for Plant Conservation, Rancho Santa Ana Botanic Garden, University of California Natural Reserve System, and the Forest Service were 10 of 36 commenters



43656 Federal Register / V o l. 59, N o. 163 / W ednesday, August 24, 1994 / Rules and Regulationsexpressing support for the listing proposal. Eleven commenters, including seven mining industry representatives, two multiple-use groups, and one assemblyman opposed the listing. The Bureau of Mines initially opposed the listing during the public comment period. However, oral testimony at the public hearing by a Bureau of Mines representative indicated a more neutral stance and an offer to assist in data analysis to be used in the development of a Forest Service habitat management guide for the five taxa. Most o f those opposed to the listing also asked for a 6-month extension to the rulemaking process to allow results o f additional surveys completed during the 1992 field season to be included in the final determination. Four commenters were neutral, including a Congressman, one county supervisor, and the Big Bear Chamber of Commerce. In addition, results o f additional surveys for the plants (CNDDB 1992, TM C 1992) and additional biological information that was submitted to the Service since publication o f the proposal have been incorporated into this final rule. Opposing comments and other comments questioning the rule have been organized into specific issues. These issues and the Service’s response to each are summarized as follows:Issue 1: Numerous comments were received concerning the Service’s reference to the five plants as “ limestone endem ics” in  the proposal. This reference appears to be of great concern to the mining industry because a number o f populations occur on dolom ite, quartz monzonite, granite, or m ixed lithologies of these substrates, and not solely on lim estone, in  the strict sense. Other commenters focused on the Service’s use o f inaccurate geologic maps that indicated that substrates at particular plant locations were limestone, w hile maps currently being revised by the U .S . Geological Survey (USGS) w ill indicate that substrates in  those locations may actually consist of dolomite or other rock types. Many of these commenters believe that more accurate geologic data would disprove the hypothesis that these plants are “ limestone endem ics.”Service Response: According to the Dictionary of Geologic Terms, one definition o f “ limestone” is given as “ (A) general term for that class of rocks that contain at least 80 per cent of the carbonates of calcium  or magnesium” (American Geologic Institute 1976). Apparently in keeping with this definition, the U SG S map for the Lucerne Valley quadrangle (7.5 minute series) referred to the Furnace Limestone unit as being comprised of

white carbonate rocks, grey carbonate rocks, quartzite, and phyllite— metasedimentary rocks of Paleozoic age (USGS 1964). Sim ilarly, the California Division o f Mines and Geology map for the San Bernardino quadrangle (1:250,000) refers to die same units as upper Paleozoic limestone and marble, and Cambrian and uppermost Precambrian crystalline limestone (California Division o f Mines and Geology 1986). These maps represent the best information available to the Service. The colloquial use o f the term “ limestone endemic”  to refer to the five taxa under discussion is based, in part, on the generic use o f the term “ limestone” by geologists and botanists. W hile intending to use “ limestone”  as a generic term, the Service erred in the proposal by referring to such substrates as calcium  carbonate deposits, rather than sim ply carbonate deposits. The term calcium  carbonate, or limestone in the more technical sense, refers to carbonate with a high percent o f calcium , as differentiated from dolom ite, which is carbonate w ith a high percent of magnesium. The Service has used more precise descriptions of substrate type in this rule and generally refers to these species as "carbonate endem ics.”  The Service looks forward to any additional information that the revised U SG S maps w ill provide.Issue 2: Numerous commenters contended that the plants are not endemic to the 35-mile range of the north slope of the San Bernardino Mountains but are also found to the east and west o f that range and in mountain ranges o f the Mojave Desert. Several commenters indicated that geologists had observed several o f the taxa in the New York Mountains.Service Response: The record of botanical collections and surveys from the San Bernardino Mountains and the Mojave Desert ranges is more than adequate to establish general ranges of the plants. Additional surveys were conducted in  1992 in four mountain ranges in  the east Mojave Desert, in the San Bernardino Mountains, and in the San Gabriel Mountains to determine any range extensions for the five taxa. Only one o f the four new populations of 
Erigeron ovalifolium  var. vineum  was located outside of the known range and this was w ithin a m ile of known locations. The Forest Service also conducted additional surveys in 1991 and 1992 for all five taxa, w hich resulted in a significant range extension for Oxytheca parishii var. goodmaniana. However, with the exception of the range extension for Oxytheca parishii var. goodmaniana, the newly located populations do not represent significant

new biological or distributional data affecting the status o f the remaining four plants. Although the new range extension for Oxytheca parishii var. 
goodmaniana is considered significant, the taxon is still so lim ited in distribution that listing as endangered is still appropriate. In addition, no unthreatened populations were discovered.Issue 3: Numerous commenters contended that surveys for the plants were not adequate or up-to-date, that the plants have only been found on limestone because only limestone substrates were targeted for surveys, and that the discovery of additional populations with each new survey indicates that the plants are more widespread than previously thought. Some commenters stated that the surveys were performed by “biased individuals”  whose unpublished reports had not been subject to peer review, and that information on which the proposal was based constituted "junk science.”  Other commenters stated that the existing knowledge of the plants was more than adequate to proceed with listing, and that a 6-month extension for the purpose of collecting additional information on the range and distribution of the plants, as requested by the mining industry, was unnecessary.Service Response: Botanists have been collecting plants in southern California for scientific study for over 150 years; all five plants were originally collected at least 100 years ago. Carbonate substrates in particular have been the focus of numerous surveys because botanists have recognized that these nutrient-deficient substrates often support unique taxa. As early as 1979, the Forest Service performed rangewide surveys o f three of the taxa [Erigeron 
parishii, Eriogonum ovalifolium  var. 
vineum , and Lesquerella kingii ssp. 
bernardina). Moreover, since 1979, the Forest Service has conducted surveys of almost all ground-disturbing projects on the San Bernardino National Forest to determine project impacts to species considered to be sensitive and has performed botanical investigations of at least 25 taxa. The surveys have been conducted .on numerous substrates and throughout the geographic range of the San Bernardino and adjacent National Forests, including the San Bernardino, San Gabriel, and San Jacinto Mountains. W hile the Service recognizes that new occurrences may be discovered through additional surveys, the body of information is adequate to proceed with this listing. The Service accepts the reliability of the surveys performed and
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considered this information the best scientific information available.Issuè 4: Several commentera charged that the Service ignored results of propagation studies on Erigeron parishii 
Inà Eriogonum ovalifoHum  var. vineum  
performed by Rancho Santa Ana Botanic Garden that indicate that 1) the two plants do not require limestone, and 2) the plants are easy to propagate from seeds and cuttings. The industry believes these results show a potential for successful reclamation after mining.Service Response: The Service is fully aware of the propagation efforts for two of the species {Erigeron parishii and 
Eriogonum ovalifolium  var. vineum) by Rancho Santa Ana Botanic Garden researchers (Mistretta 1991). However, germination or survival under horticultural conditions does not accurately represent conditions required for long-term survival in the w ild. Other efforts to propagate Erigeron parishii from seed have met with less success (Forest Service 1992). The results of [ these studies are preliminary and inconclusive, and the long-term viability of species under cultivation is questionable. In addition, the normal life histories and other habitat characteristics of substrate endemics typically are not maintained in horticultural settings.The success rate for salvage of 
Eriogonum ovalifolium  var. vineum  from the Gordon Quarry was less than 50 percent (Forest Service 1992).Although some potential for reclamation with these species after mining may exist, the purpose of the A ct is to conserve ecosystems upon which listed species depend. Réintroduction is a potentially important recovery tool, but it has not been shown to restore mine sites to pre-disturbance conditions that would ensure the long-term survival of such plants and, therefore, does not preclude the need to list the species.Issue 5: Several commentera were concerned that important information concerning the potential for reclamation of mined sites was not included in the proposal. They claim  that three of the plants (Astragalus albens, Erigeron parishii, and Eriogonum ovalifolium  var. vineum) are opportunistic, weedy intruders, or invaders. A s evidence, they cited the Barrows surveys that document populations occurring on roadbeds, roadcuts, and quarry benches. They also state that accompanying notes indicate populations in these disturbed habitats are more vigorous or more dense than those on adjacent pristine areas, and the plants appear to tolerate light disturbances. Some commentera indicated that old roadbeds, roadcuts, and old quarry benches constituted

more than "lightly disturbed”  habitat, and that the plants in fact can recolonize heavily disturbed sites. One commenter stated that "the effects of mining as a possible positive influence”  had not been considered.
Service Response: The Service did not reference Astragalus albens, Erigeron 

parishii, and Eriogonum ovalifolium  var. vineum growing on old roadbeds, roadcuts, and quarry benches because, in most cases, these plants did not constitute independent self- perpetuating populations, but rather scattered individuals that had dispersed into disturbed habitat from adjacent populations on undisturbed habitat. The Forest Service has noted that Eriogonum  
ovalifolium  var. vineum  and Erigeron 
parishii have colonized infrequently used roads at three sites, and «nail quarries at two sites, each of which is less than 1 hectare (2 acres) in size, have been abandoned for 20 to 25 years, and had small patches of native vegetation left within them at the time of mining.In contrast, no colonization by any of the five plants has been observed' in the larger quarries. Furthermore, Forest Service surveys at the Right Star site for 
Astragalus albens indicate dial the mean density o f individuals in disturbed areas is significantly lower than that in adjacent undistuibed areas (137 versus 679 per acre) (Forest Service, in litt.r 1992).Initial flushes o f recolonization by plants may occur in response to light and very intermittent disturbance. The mechanism under w hich recolonization occurs and its role in the long-term survival of the five species is  unknown. Research on recolonization may indicate that the species can recolonize areas to aid in their long-term survival.However, data do not indicate that these plants have extensive recolonization capabilities. Heavily disturbed sites,(i.e., those stripped to bedrock with little residual fine-textured substrates, and with no nearby islands of native vegetation from winch plants can recolonize) do not show any levels of successful recolonization.Several recent reports document 
Erigeron parishii occurring on tailing slopes (Brown, in lift ., 1992). Recent observations by an interagency reclamation review team that visited all four current quarry operations on the north slope of the San Bernardino Mountains found that Sal sola  sp. (Russian thistle) was the most prevalent plant on tailing slopes and road berms (Forest Service 1992). Erigeron parishii or the other taxa under discussion on even “ lightly disturbed”  sites may or may not represent independent self- perpetuating populations.

Issue 6: Several commenters stated that a lack of understanding of mining operations has led to a premature conclusion about the impact of mining on plant habitat. One commenter noted that a block of m ining claim s does not represent the actual area that would be disturbed during m ining operations. Brown (in litt., 1992), who recently remapped the geology o f the San Bernardino quadrangle in collaboration with U SG S, stated that about 2 percent of the limestone in  the San Bernardino Mountains is of commercial value and would be subject to m ining within the next 75 years. The remaining limestone w ill not be m ined, though virtually all of it is under claim .
Service Response: The impact of mining on plant habitat is not restricted to the quarry site itself, but includes loss of habitat through overburden (materials that need to be removed to reach the underlying lim estone, as w ell as the low-grade limestone that is currently not being marketed) dum ping, tailing dumping, road construction (including sidecasting), and exploratory mining activity, which may constitute a surface disturbance several times die size of the quarry. Additional biological values o f the habitat may be lost through habitat fragmentation, alteration of hydrology, and an increase in airborne particulates that may depress pollinator success.Aside from whether the extent of primary and secondary impacts of m ining on plant habitat are being accurately assessed, the threat that exists to plant habitat from the mere presence of m ining claim s must be considered. According to the M ining Law of 1872 (30 U .S .C . 22 et seq ), a claim holder must have a sincere intent to m ine; in fact, a claim  can be legally seized by another party i f  the original claimholder is shown not to meet this requirement. No mechanisms are currently available to Federal land management agencies making regulatory decisions to protect sensitive natural resources on lands that are under claim . This situation is discussed more thoroughly under Factor D below.
Issue 7: A  few commenters stated that the Endangered Species Act addresses species, and not varieties or subspecies. Therefore, if  the range of the three species (Eriogonum ovalifolium , 

Lesquerella kingii, and Oxytheca 
parishii), which includes die Sierra Nevada Mountains, the desert mountain ranges, Oregon, and Nevada, is considered, none o f the varieties or subspecies of these three plants could be considered endangered under the Act.

Service Response: Section 3(15) of the Act states that “ The term “ species”
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Issue 8: A  few commenters thought that the five taxa do not meet the definition of “ endangered” according to the A ct. Sim ilar comments stated that the taxa are so “ regenerative” and so common they could never be endangered, farmers in Lucerne Valley have been trying to eradicate Astragalus 

albens for years without success, the California Department of Fish and Game has not listed these taxa as rare, and the only reason the taxa were being proposed for listing was to satisfy the California Native Plant Society lawsuit agreement.
Service Response: Although additional survey data'and information on threats posed to the five plant taxa by mining were presented to the Service, none of the information contradicted the Service’s contention that the five taxa are threatened by mining and other potential impacts in the San Bernardino Mountains (see Factor A  in Summary of Factors Affecting the Species). In fact, a report submitted on behalf of the mining industry (TMC 1992) confirmed the lim ited distribution of these five taxa. For example, in the TM C report, the greatest increase in population size for any of the five taxa surveyed amounted to less than 2 percent for Eriogonum  

ovalifolium  var. vineum  and occurred primarily within the currently known range of the plant. Thus, the Service has concluded that the distribution of the five species was sufficiently w ell known prior to the proposed fisting, and has not significantly changed with additional survey results. The comment concerning the commonness of 
Astragalus albens in Lucerne Valley is evidently a case of mistaken identity; A . 
albens has never been recorded from the Valley.The procedures for designating species as threatened or endangered are outlined in section 4(a)(1) of the A ct and promulgated regulations (50 CFR part 424). As discussed earlier in this rule, Federal action on several of these taxa began as early as 1975. W hile the California Native Plant Society lawsuit settlement may have accelerated the rate at which California plant species have been proposed for fisting, the suit does

not change the standards by which species are evaluated for potential fisting. Moreover, preparation of the proposal was essentially completed prior to the California Native Plant Society settlement agreement. Although the State has not pursued fisting any of these taxa, the California Department of Fish and Game has clearly stated its support for the fisting of all five taxa and has provided a substantial amount of information to the Service that was used in preparation of this final rule.Based upon information the Service has received regarding the status and distribution of these five species, including data from the Forest Service, The Nature Conservancy, local botanists, private consultants, and m ining industry, the Service believes that the fisting of these plants is warranted. The Service finds that 
Astragalus albens, Eriogonum  
ovalifolium  var. vineum , Lesquerella 
kingii ssp. bernardina, and Oxytheca  
parishii var. goodmaniana are in danger of extinction throughout all or a significant portion of their ranges and, therefore, fit the definition of endangered as defined in the A ct. 
Erigeron parishii has the widest range and largest number of populations of the species proposed herein for fisting; moreover, several populations are known to occur on non-carbonate substrates that are not under claim . However, a large portion of its range is under m ining claim s, and only the population at the Bums Reserve currently has any permanent protection. Therefore, it is likely to become endangered in the foreseeable future and fits the definition of threatened as defined in the A ct.

Issue 9: Several commenters stated that the effects of drought on the plants had not been considered in the proposal, im plying that the plants would not be considered rare if  surveys were performed during non-drought years when the species were more abundant. One commenter felt that the effects of drought should be studied and quoted Rupert Bameby who, when describing Astragalus albens, wrote «•* * * in years of low rainfall, * * * the populations become decimated or even annihilated except for dormant seeds. In the first spring after a drought of several seasons duration, whole colonies of young plants can be found in prolific flower * * * ” (Barneby 1964).Service Response: It is w ell known that drought w ill reduce both vigor and abundance of annual as w ell as shortlived or herbaceous perennial species.In the same sentence that was quoted above, Rupert Bameby wrote that

“ * * * the plants flower precociously; and a good proportion of them are probably monocarpic, especially in years of low rainfall * * *” (Bameby 1964). Monocarpic plants, those which flower and fruit once and then die, may be particularly subject to the vagaries of clim ate, especially in regions that are typically arid. Seed for these plants may persist in the soil for years before favorably clim atic conditions allow for successful seedling germination and establishm ent This habit points out the need to m aintain undisturbed habitat for the plants to accommodate the “boom and bust” cycles in population sizes. W hile the Service agrees that it would be interesting to study the effects of drought on the fluctuations in plant population sizes, the ranges of all five plants under discussion are small and their habitat currently receives little protection. Reference to the effects of drought on Astragalus albens and 
Lesquerella kingii ssp. bernardina is included in this rule in the Background section and under Factor E in the Summary of Factors Affecting the Species.
Summary of Factors Affecting the 
SpeciesSection 4 of the Endangered Species Act (16 U .S .C . 1533) and regulations (50 CFR part 424) promulgated to implement the fisting provisions of the Act set forth the procedures for adding species to the Federal Lists. A  species may be determined to be an endangered or threatened species due to one or more of the five factors described in section 4(a)(1). These factors and their application to Erigeron parishii Gray (Parish’s daisy), Eriogonum ovalifolium  Nuttall var. vineum  (Small) A . Nelson (Cushenbury buckwheat), Astragalus 
albens Greene (Cushenbury milk-vetch), 
Lesquerella kingii Wats. ssp. bernardina (Munz) M unz (San Bernardino Mountains bladderpod), and Oxytheca 
parishii var. goodmaniana Ertter (Cushenbury oxytheca) are as follows:

A . The present or threatened 
destruction, m odification, or 
curtailm ent o f its habitat or range. A ll five species proposed for fisting are restricted primarily to carbonate and adjacent carbonate/granitic substrates occupied by pinyon-juniper woodland on the northern side of the San Bernardino Mountains. The imminent and primary threat facing these species is the ongoing destruction of the carbonate substrates on w hich they grow by activities associated with limestone m ining, including direct removal of mined materials, disposal of overburden on adjacent unmined habitat, and road construction.



Federal Register / V ol. 59, No, 163 / W ednesday, A ugust 24, 1994 / Rules and Regulations 43659

Additional threats to their habitat include off-highway vehicle use, urban development near die community of Big Bear, development of a ski run, and energy development projects.The first burst o f mining activity in the San Bernardino Mountains occurred in the 1860s with the discovery of gold in Holcomb Valley. Historically, gold | was extracted both by underground { mining and by placer m ining. Only small-scale and weekend prospecting for gold continues today. However, gold-bearing alluvium  in Holcomb Valley has a low to-medium potential for development in the future, and a good potential exists for a large gold extraction operation in the Blackhawk area (Forest Service 1988). Several silver mines were also in operation during the late 1800s in Cushenbury Canyon and near Blackhawk Mountain.Limestone is considered a locatable mineral, as are gold and silver, and, therefore, is open to claim  under the 1872 mining law. Virtually all of the approximately 13,210 hectares (32,620 acres) of carbonate substrates within the San Bernardino Mountains are currently under claim. Recent calculations by Brown (in Htt,* 1992) break down the 13,210 hectares (32,620 acres) into component substrates as follows: 4,040 hectares (9,980 acres) of dolomite (30.6 percent), 7,910 hectares (19,530 acres) of limestone (59.9 percent); and 1,260 hectares (3,110 acres) mixed limestone and dolomite (9.5 percent).Most of the currently mined limestone is being processed by four operations that are located along the base o f the north slope of the mountains. Because of the limited availability of limestone in the western United States, those claims currently not under production are still being maintained either in anticipation of a future market, as a means of keeping claim s from being mined by competing companies, or in anticipation of leasing out claim s for the extraction of other valuable minerals.In the surrounding Lucerne Valley mining district, the first limestone mines started operation in the 1940s; the current annual production of limestone is approximately 3.3 m illion tons (Forest Service 1988). Annual production, however, typically represents only the fraction of material that is trucked off the mine site as product. The ratio of disturbed material to product material may range from 1:1 up to more than 5:1. Forest Service records indicate that ratios at Riverside Cement (Partin) between 1972 and 1977 runged from 4.9:1 to 13:1, and averaged 71:1. A 1988 calculation for the same operator placed the ratio at 6.7:1 (Forest Service 1988). Thus, based on the 1988

production of 3.3 m illion tons of limestone and a 5:1 ratio o f disturbed material to limestone, 16.5 m illion tons of waste material would be generated. A  typical mine site consists of an open pit or terraced p it, haul roads for hauling the blasted rock to a processing plant, and the processing plant itself, which sorts and crushes the material. The overburden is redistributed in piles on site. In the future, less low-grade limestone w ill be left onsite as the market for limestone products changes. The direct impacts to four of the five plants from limestone mining include the removal and destruction of individuals and habitat from m ining, the construction of haul roads, and the deposition of overburden piles on top of currently occupied habitat. Certain operations targeting pharmaceutical grade limestone tend to create a higher ratio of exploratory roads and access roads relative to the size of the quarry operations since those deposits are smaller.Aside from impacts associated with gold and limestone m ining, several species are potentially threatened by destruction o f habitat by other activities. Sand and gravel is currently being m ined, and a new operation has been proposed for several washes on the lower desert-facing slopes that may impact at least one occurrence o f 
Erigeron parishii (TMC 1989). Urban development has encroached upon several occurrences of Lesquerella kingii ssp. bernardina near Big Bear City and threatens to encroach upon an occurrence of Erigeron parishii near Pioneertown. The proposed addition of a dow nhill ski run to the ski area on the north side of Sugarlump Ridge may elim inate portions of an occurrence of 
Lesquerella kingii ssp. bernardina.Other impacts include the destruction of individuals and habitat through increased off-highway vehicle and other recreational use that departs from roads built for m ining assessment work as well as abandoned m ine roads. The Forest Service has proposed construction of two new sections of the integrated off-highway vehicle system; these w ill potentially impact populations of all taxa except 
Lesquerella kingii ssp. bernardina.Since publication of the proposal to list the five taxa, initial proposals for two energy developments have been received by the Forest Service. A  proposed hydroelectric generation plant, w hich includes the use o f an old mine quarry to hold water and new ground disturbance for construction of water delivery pipelines, would likely negatively affect populations of all five taxa exceptLesquerella kingii ssp.

bernardina. A  115-kilovolt powerline proposed for construction through Cushenbury Canyon may affect Erigeron 
parishii, Eriogonum ovalifolium  var. 
vineum , Astragalus albens, and 
Oxytheca p arish ii var. goodmaniana.Because the location of the five plants is tied primarily to the location of carbonate deposits, it is useful to discuss threats relative to the primary plant population centers. A  description of the primary population centers o f the five plants and the threats in each area follows.The westernmost occurrences o f two of the plants under discussion (Erigeron 
parishii and Eriogonum ovalifolium  var. 
vineum ) are in the vicinity of White M ountain, an outcrop that rises to 2,100 meters (6,900 ft) in elevation above the desert community o f Luceme*Valley. The third largest of the limestone mines is located here, with an annual production o f approximately 500,000 tons. The proxim ity of occurrences of 
Erigeron parishii and Eriogonum  
ovalifolium  var. vineum  to current mining operations indicates that these plants occurred on the mining site, but have been extirpated from it. The westernmost populations o f these two species w ill soon be eliminated under a recently approved ihining plan of operations. A s compensation for this im pact, the County of San Bernardino has directed the mining company to sponsor horticultural studies and experimental reseeding on reclaimed portions of the mine site.Approxim ately 7.5 km (6 m iles) to the east of W hite Mountain, the north side of Holcomb Valley drops o ff abruptly into Furnace Canyon. Habitat for 
Erigeron parishii and Eriogonum  
ovalifolium  var. vineum  was removed by quarry operations, including the construction of haul roads and the dumping o f overburden at these quarry sites, w hich were primarily abandoned prior to 1974. In the areas adjacent to the quarry sites, populations of Erigeron 
parishii, Eriogonum ovalifolium  var. 
vineum , and Astragalus albens, portions of which have been elim inated, are still found. A  proposed hydroelectric generation plant would use one o f the abandoned quarries. If the proposed hydroelectric plant is approved, new disturbance associated with the project would likely disturb habitat for Erigeron 
parishii, Eriogonum ovalifolium  var. 
vineum , Astragalus albens, and 
Oxytheca parishii var. goodmaniana.The second largest operating limestone m ine, with an annual production of 800,000 tons, is operating in the vicinity of Marble Canyon, a few m iles east of Furnace Canyon. A  recent expansion of one overburden pile is
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Astragalus albens.SixKilom eters (4 miles) to the east of Furnace Creek is the deeply incised Cushenbury Canyon. The m ining operation located at this site has an annual production of 2,000,000 tons of limestone, the largest of the four currently operating limestone mines. 
Erigeron parishii, Eriogonum  
ovalifolium  var. vineum , and Astragalus 
albens are found on the rocky slopes surrounding Cushenbury Canyon. A  number of populations have already been negatively affected by mining and road construction. Up until several years ago, dust from the crushing operation was settling on the slopes downwind from the operation. The resultant and still present crust that formed on the slopes is thought to have inhibited the growth and survival of a number of plant species, including populations o f Erigeron parishii, 
Eriogonum ovalifolium  var. vineum , and 
Astragalus albens. A  population of 
Oxytheca parishii var. goodmaniana, one of the most restricted of the five taxa under discussion, was also rediscovered in this area in 1978. The species was not searched for in a 1990 survey at this location due to continuing drought conditions. A  few populations of Erigeron parishii are found on alluvial substrates below the mouth of Cushenbury Canyon. A  recent proposal to mine these alluvia for sand and gravel would threaten these populations.

Erigeron parishii, Eriogonum  
ovalifolium  var. vineum , and Astragalus 
albens occur 3.2 km (2 miles) to the east of Cushenbury Canyon on Blackhawk Mountain, which rises to an elevation of2,000 meters (6,700 ft). Historically, gold and silver were mined near Blackhawk Mountain. New gold mining activity using cyanide heap-leach methods has been proposed for the north slope of Blackhawk Mountain, although to date only exploratory drilling has been done. Blackhawk Mountain currently supports one of the best assemblages of the carbonate endemic species. Old roads bisect the habitat, but the lack of limestone mining has left much of the landscape intact. Creek drainage, another dozen occurrences of these three species are scattered along Nelson Ridge and an unnamed ridge that flank Long Valley for a distance of approximately 6.4 kin (4 miles). No active m ining is currently found along the Helendale Fault, though historic m ining may have affected certain occurrences, and some assessment work is currently being done.Above Lone Valley, the main fork of Arrastre Creek slowly clim bs for another

6.4 km (4 miles) towards the Rose M ine Valley-Tip Top Mountain area.Scattered occurrences of Eriogonum  
ovalifolium  var. vineum  are found along this stretch. Some of the densest stands of Eriogonum ovalifolium  var. vineum  have been bisected by motorcycle and jeep trails near Rose M ine Valley (Krantz 1979b); such use of the area continues.Farther south and east, the tributaries of Arrastre Creek run off the north and west slopes of Tip Top M ountain, which rises to an elevation of 2,000 meters (6,700 ft). On the south and east side of Tip Top M ountain, tributaries flow into the Rattlesnake Canyon drainage. Along this drainage is another cluster of occurrences of Erigeron parishii and 
Eriogonum ovalifolium  var. vineum . Significant new populations of 
Oxytheca parishii var. goodmaniana were located by Forest Service surveys in 1992 near Tip Top Mountain and nearby M ineral Mountain. The easternmost occurrences for Oxytheca 
parishii var. goodmaniana and 
Eriogonum ovalifolium  var. vineum  occur a few m iles east of Tip Top Mountain. Historic mining has affected 
Erigeron parishii and Eriogonum  
ovalifolium  var. vineum ; Krantz (1979b) noted that a dirt road leading to an abandoned quarry had bisected habitat for both plants. Erigeron parishii may be able to tolerate some distufbance, as evidenced by its occurrence along roadsides, while Eriogonum ovalifolium  var. vineum  remains absent from roadsides in this area (Krantz 1979a, 1979b). Off-road vehicle traffic currently adversely impacts plants in this area.About 24 km (15 miles) south and east of Tip Top Mountain, the mountains give way to the broad alluvial fans of the upper desert. Near Bums Reserve and Pioneertown, a few disjunct occurrences of Erigeron parishii are found. The Bums Reserve is protected by the State of California through the auspices of the Natural Reserve System of the University of California. The Pioneertown site has been proposed for urban development. The Nature Conservancy has secured a voluntary agreement with the landowner to protect the Erigeron parishii at this site.Scattered patches of carbonate substrate occur outside the main belt that traverses the San Bernardino Mountains. On the east end of Bertha Ridge, north of Bear Valley, several small patches of Lesquerella kingii ssp. 
bernardina and Eriogonum ovalifolium  var. vineum  occur. These populations are adjacent to the community of Big Bear and are subject to impacts associated with urban development. Surveys by Myers and Barrows (1988)

indicated that several occurrences of 
Lesquerella kingii ssp . bernardina have been reduced in size sine« the previous surveys were performed in 1980 (Wilson and Bennett 1980).A t the northern edge of Holcomb Valley, Oxytheca parishii var. 
goodmaniana is found near an old gold mine site. A  low to moderate potential exists for the reactivation of mining activity in this area in the future, depending on the price of gold (Forest Service 1988).On the north-facing slope of Sugarlump Ridge on the south side of Bear Valley, several large populations of 
Lesquerella kingii ssp. bernardina were recently discovered. Several of these populations may be affected by the proposed expansion of a downhill ski area (Michael Brandman & Associates 1990).In summary, virtually all o f the carbonate substrates where these five species occur are under claim  and subject to being mined or are threatened by other disturbance. The only sizable carbonate substrates not under claim are located on the south side of Bear Valley near Sugarlump Ridge. Those claims that are not currently being mined are being maintained either in anticipation of expanding operations once current quarry supplies are depleted (as a means of keeping competing companies from mining the claims) or in anticipation of leasing the claim s for the mining of other valuable minerals.A ll five taxa, except Erigeron parishii, are lim ited m ainly in distribution to carbonate substrates within a 40-km (25- mile) range along the primarily northern slopes of the San Bernardino Mountains. The range of the five taxa overlap for the most part, but Erigeron 
parishii extends to the southeast another 16 km (10 miles). Although Erigeron 
parishii is found primarily on carbonate substrates, several occurrences are on non-carbonate substrates. The five species occur on lands under mining claim  or on lands that have been patented, which subjects them to habitat destruction. Other activities, such as off- highway vehicle recreation, urbanization, development of a ski run, and energy development projects, threaten to alter or destroy habitat for, as well as the lim ited number of occurrences of, these five species.

B. Overutilization fo r commercial, 
recreational, scientific, or educational 
purposes. Although these species are not presently sought after by collectors, they are vulnerable to taking because of their lim ited distribution. Some plant taxa have become vulnerable to collecting by curiosity seekers as a result of increased publicity following
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C. Disease or predation. No data exist to substantiate whether or not disease threatens any of the plants. The seed capsules of Lesquerella kingii ssp. 

bernardina were observed to have been broken open by unknown seed predators at one of the Big Bear occurrences (C. Rutherford, U .S . Fish and W ildlife Service, and M . Lardner, U.S. Forest Service, pers. obs., 1990). It is unknown whether seed predation would affect the viability of the species. In the vicinity of Round Mountain, several occurrences of Astragalus albens are known to occur w ithin a grazing allotment administered by the Bureau of Land Management (BLM). The effects of cattle grazing on this species have not yet been investigated.
D. The inadequacy o f existing 

regulatory m echanism s. A ll five plants are on List IB  of the California Native Plant Society, indicating that, in accordance with chapter 10, sec. 1901 of the California Department of Fish and Game Code, they are eligible for State listing. If State listing were pursued, the Native Plant Protection A ct and the California Endangered Species Act would prohibit the “ take” of State-listed plants (Fish and Game Code chapter 10, sec. 1908, and chapter 1.5, sec. 2080), but would not protect the plants from taking via habitat m odification or land use change by the landowner. After the California Department of Fish and Game notifies a landowner that a State-listed plant grows on his or her property, State law requires only that the landowner notify the agency “ at least 10 days in advance of changing the land use to allow salvage of such plant” (chapter10, sec. 1913). Although these State laws provide a measure of protection to the species, they are not adequate to protect the species in all cases.Numerous activities do not fall under the purview of this legislation, such as certain projects proposed by the Federal government and projects falling under State statutory exemptions. Where overriding social and economic considerations can be demonstrated, these laws allow project proposals to go forward, even in cases where the continued existence of the species may be jeopardized or where adverse impacts are not mitigated to the point of insignificance.About 20 to 25 percent of the occurrences of Erigeron parishii and 15 to 20 percent of the occurrences of 
Eriogonum ovalifolium  var. vineum  occur on private land. The m ining of limestone on private land is under the

jurisdiction of the county of San Bernardino, which is responsible for administering regulations in accordance with the California Environmental Quality Act and the California Endangered Species A ct. The county has included terms and conditions in the granting of certain operating permits that have directed the applicants to undertake efforts to restore the habitat and reintroduce Erigeron parishii and 
Eriogonum ovalifolium  var. vineum  to the site. Recently, the county included a permit condition for the expansion of an overburden pile that required the applicant to designate preserve areas with the concurrence of the California Department of Fish and Game and the Service. One population of Erigeron 
parishii occurs on land owned by the University of California at the Bums Pinyon Reserve; no activities are currently planned that would affect the population. The remaining occurrences of these two species, as w ell as almost all the occurrences of the other three species are primarily on lands managed by the Forest Service and, to a lesser degree, by BLM.Several laws enacted by Congress and regulations promulgated to implement them address surface management of Federal lands, including m ining, but they provide limited protection for natural resources. For instance, the Federal Land Policy and Management A ct (FLPMA) of 1976 (43 U .S .C . 1701 et seq.), as amended, was passed to provide policy for “ the management, protection, development, and enhancement” of public lands managed by BLM . Section 302 of FLPM A, which addresses management of use, occupancy, and development of public lands, states “ * * * the Secretary shall, by regulation or otherwise, take any action necessary to prevent unnecessary or undue degradation of the lands” (43 U .S .C . 1732 (b)). Unnecessary or undue degradation is defined to mean surface disturbance greater than that which would normally result by a prudent operator taking into account the effects of m ining operations on other resources (43 CFR 3809.0—5(k)). The policy of FLPM A as expressed by regulation is that a person has a statutory right to mine certain Federal lands (43 CFR 3809.0-6). Mining operations that exceed 5 acres in extent and certain other defined operations require a plan of operations that must be approved by BLM (43 CFR 3809.1—4 ,1 —6). However, prior to approval of the plan, BLM must evaluate the action with respect to any species that is proposed or listed as endangered or threatened and with respect to its critical habitat if  any.

Federal agencies, such as BLM , are required to (1) confer inform ally with the Service on any action that is likely to jeopardize the continued existence of a proposed species or result in destruction or adverse m odification of proposed critical habitat, or (2) enter into formal consultation with the Service on any action that is likely to jeopardize the continued existence of a listed species or result in destruction or adverse m odification of critical habitat. However, Federal agencies are not required to implement Service recommendations for proposed species or proposed critical habitat. Therefore, although FLPM A affords some general protection in that resources other than m ining interests must be considered by an operator, the protections afforded listed species pursuant to section 7 of the Endangered Species A ct are not required to be implemented unless listing takes place. Thus, listing affords additional protection to these particular species.Additionally, section 601 of FLPMA specifically addresses management of public lands within the California Desert Conservation Area, which includes all BLM lands where four of the five plants occur (except Lesquerella 
kingii ssp. bernardina) (43 U .S .C . 1781). The purpose of this section is “ to provide for the immediate and future protection and administration of the public lands in the California desert w ithin the framework of a program of m ultiple use and sustained yield, and the maintenance of environmental quality” (43 U .S .C . 1781). M ultiple use is defined, in part, to mean “ the management of the public lands and their various resource values so that they are utilized in the combination that w ill best meet the present and future needs of the American people . . . ” (43 U .S .C . 1702(c)). The concept of m ultiple use includes the “ harmonious and coordinated management of the various resources without permanent impairment of the . . . quality of the environment with consideration being given to the relative values of the resources . . (Id.).Section 1781 of FLPM A states that the use of these desert resources should be provided for in a m ultiple use and sustained yield management plan (43 U .S .C . 1781(a)(4)). These resources specifically include “ certain rare and endangered species of w ildlife, plants, and fishes . . . [which] are seriously threatened by inadequate Federal management authority, and pressures o f increased use . . ”  (43 U .S .C . 1781(a)(3)). A s a result, the Secretary of the Department of the Interior is directed to prepare and implement a



43662 Federal Register / V oi. 59,long-term plan for the “management, use, development, and protection” o f the lands within this Conservation Area (43 U .S .C . 1781(d)). This plan is to take into account m ultiple use and sustained yield, and provide for resource use and development, which is to include “ maintenance o f environmental quality, rights-of-way, and mineral development” (Id.). So even though FLPM A may contain language to protect the five plant species to a certain degree through the maintenance of environmental quality, FLPM A was written to provide for m ultiple use.Such use does not necessarily elevate the needs of these species over other public land uses. Indeed, regulations promulgated to implement certain provisions of FLPM A provide for the approval of mining if  the appropriate Federal official has com plied with the section 7 consultation provisions o f the Endangered Species A ct (43 CFR 3809.1-6(a)(5)). However, the protections afforded listed species pursuant to section 7 o f the Endangered Species Act are not required to be implemented unless listing takes place. Therefore, fisting affords another layer of protection to these species.Sim ilar regulations have been promulgated for National Forest System lands (36 CFR part 228) so that mining “ shall be conducted so as to minimize adverse environmental impacts on National Forest System  surface resources” (36 CFR  228.8). Although these regulations do not specifically require compliance with section 7 of the Endangered Species A ct as a prerequisite to approval o f a mining plan of operations, the A ct requires Service consultation for any action the Federal action agency authorizes, funds, or carries out (16 U .S .C . 1536) that may affect a federally fisted species. Therefore, Forest Service approval of a m ining plan of operations would require section 7 com pliance, w hich would afford additional protection to fisted plant species.The Forest Service has attempted to reduce impacts of m ining within carbonate plant habitat. A s early as 1977, the Forest Service recognized four of the plants (all but Oxytheca parishii var. goodmaniana) as “ sensitive species;” Oxytheca parishii var. 
goodmaniana was added to its list of sensitive species in  1990. The Forest Service has worked with the mining companies to m inim ize im pacts to the plants since at least 1987 (Forest Service, in lift ., 1992). In the Management Plan for the San Bernardino National Forest (Forest Service 1988), the Forest Service recommended conserving at least twro-

No. 163 / W ednesday, August 24, 1994 / Rules and Regulationsthirds of the existing populations for three o f the taxa (Erigeron p arish ii , 
Eriogonum ovalifolium  var. vineum , and 
Astragalus albens) in  perpetuity by establishing refiigia for conserving selected occurrences of these five plants as part o f a regional conservation plan.In addition, all of the habitat for 
LesquereUa kingii ssp. bernardina was recommended for protection. This would entail securing refugia sites either by withdrawal from mineral entry or by transferring claim  rights. To date, the Forest Service has hosted several interagency meetings to develop strategies to implement this forest management plan direction by identifying criteria for refuge design and strategies forestabfishing a minerals withdrawal. A  draft habitat management guide for the carbonate plants is expected to be released w ithin several years. However, approval and implementation of recommended actions may not take place for several years subsequent to release of the guide.In response to the proposal. Brown [in 
lift ., 1992) has claim ed that the actual amount of limestone to be mined in the foreseeable future (defined as 75 years) is only 2 percent of the existing surface expression o f limestone deposits in the San Bernardino Mountains. The 1872 mining law states that claim holders must have an actual intent to m ine. The Service, therefore, must assume that all claim s are being held with the intent to mine. One industry representative cited two reasons why claim holders would not relinquish claim s even if  no future mining were intended. First, it Would prohibit a competing company from m ining the mineral resource. Secondly, the claim s could be mined for strategic minerals other than limestone. The 1872 mining law does not include a mechanism for voluntary relinquishment of a claim  or transfer o f a claim  to a third party for the purposes of resource conservation even if  a claimholder wished to do so. Once it was proven that the third party had no intent to mine, the claim  could legally be seized by other mining interests (Bill Tilden, Pfizer, Inc., pers. com m ., 1992).The surface management o f public lands under U .S . mining laws (43 CFR part 3809) requires BLM  to process applications to “ patent” m ining claims on all Federal lands. BLM has reported that since the proposal to fist the carbonate plants was published, it has received an increase in patent applications submitted by industry claimholders with claim s occurring within the range o f the five carbonate plants (Mike Ford, geologist, formerly BLM , pers. com m ., 1992). One industry representative has indicated that

changes in the 1872 m ining law will require that the cost o f the required annual assessment work peT 8-hectare (20-acre) claim  ($100) be paid as a fee directly to BLM , rather than performed as on-the-ground assessment work. This may provide additional incentive to claimholders to patent claim s to avoid the increase in out-of-pocket costs for the annual assessment work. An increase in the number of claim s being patented could remove these lands from continued Federal jurisdiction. The elimination of Federal jurisdiction becomes important regarding protection of plants because o f the reduced protection afforded by the Endangered Species Act for plants on private lands.
E. Other natural or m aiunade factors 

affecting its continued existence. Populations consisting o f a small number of individuals always face the possibility of stochastic extinction (i.e., extinction due to random events, including fire, flood, drought, landslide, disease, or predation). The total amount of annual precipitation, as w ell as the tim ing of such precipitation, may be crucial for seedling germination and subsequent establishment. A  significant drop in the size of LesquereUa kingii ssp. bernardina populations in  the Bertha Ridge area between 1980 and 1988 (from 25,000 to 15,000 individuals) may be in part due to several years of drought conditions. Conversely, the high amount of precipitation received during March 1992 may, in part, account for the increased number o f Astragalus albens individuals observed during 1992 surveys compared to the number found in previous surveys. Such fluctuations in population sizes should be expected, but at the same time emphasize the need to maintain in situ seedbanks on suitable habitat Moreover, drought- stressed plants can become vulnerable to additional damage from pathogens or insects. The risk of stochastic extinction for A . albens and Oxytheca parishii var. 
goodmaniana, w hich currently consist of fewer than 10,000 individuals each, is considered high.The Service has carefully assessed the best scientific and commercial information available regarding the past, present, and future threats faced by these five species in determining to issue this final rule. Based on this evaluation, the preferred action is to list 
Eriogonum ovalifolium  var. vineum , 
Astragalus albens, LesquereUa kingii ssp. bernardina, and Oxytheca parishii var. goodmaniana as endangered. Destruction o f their habitat by activities associated with limestone m ining, sand and gravel m ining, off-road vehicle and other recreational use, and energy



Federal Register / V o l. 59, No. 163 / W ednesday, August 24, 1994 / Rules and Regulations 43663development projects, as w ell as their vulnerability to stochastic events, exposes these four plant species to the danger of extinction throughout all or a significant portion of their ranges. These species thus fit the A ct’s definition of endangered. W hile Erigeron pctrishii faces the same threats as the other four species, it has the widest range of distribution; at least a few populations within the range of the species occur at locations with non-carbonate substrates, which are not currently under m ining claim. Therefore, the preferred action is to list Erigeron parishii as threatened.Critical HabitatSection 4(a)(3) of the Act requires that, to the maximum extent prudent and determinable, the Secretary designate critical habitat at the time a species is determined to be endangered or threatened. The Service finds that designation of critical habitat for 
Eriogonum ovalifolium  var. vineum , 
Astragalus albens, Lesquerella kingii ssp. bemardina, Oxytheca parishii var. 
goodmaniana, and Erigeron parishii is not presently prudent. The publication of critical habitat descriptions and maps required for critical habitat designation would increase the degree of threat to these plants from possible take or vandalism, and could contribute to their decline. The listing of species as either Endangered or threatened publicizes the rarity of the plants and can make these plants attractive to researchers, curiosity seekers, or collectors of rare plants. A ll appropriate Federal agencies and local planning agencies have been notified of the location of these species and importance of protecting their habitat. Protection of these species’ habitat w ill be addressed through the recovery process and potentially through the section 7 consultation process.Therefore, the Service finds that designation of critical habitat for these plants is not prudent at this time; such designation likely would increase the degree of threat from vandalism , collecting, or other human activities.Available Conservation MeasuresConservation measures provided to species listed as endangered or threatened under the Endangered Species Act include recognition, recovery actions, requirements for - Federal protection, and prohibitions against certain practices. Recognition through listing encourages and results in conservation actions by Federal,State, and private agencies, groups, and individuals. The Endangered Species Act provides for possible land acquisition and cooperation with the States and requires that recovery actions

be carried out for all fisted species. The protection required of Federal agencies and the prohibitions against certain activities involving fisted plants are discussed, in part, below.Section 7(a) of the A ct, as amended, requires Federal agencies to evaluate their actions with respect to any species that is proposed or fisted as endangered or threatened and with respect to its critical habitat, if  any is being designated. Regulations implementing this interagency cooperation provision of the Act are codified at 50 CFR part 402. Section 7(a)(2) requires Federal agencies to ensure that activities they authorize, fund, or carry out are not likely to jeopardize the continued existence of a fisted species or to destroy or adversely modify its critical habitat. If a Federal action may affect a fisted species or its critical habitat, the responsible Federal agency must enter into formal consultation with the Service.Populations of all five plant species occur in large part on Federal land. 
Erigeron parishii, Eriogonum  
ovalifolium  var. vineum , and Astragalus 
albens occur on land managed by the San Bernardino National Forest and the California Desert District of BLM . 
Lesquerella kingii ssp. bem ardina and 
Oxytheca parishii var. goodmaniana occur primarily on land managed by the San Bernardino National Forest. Federal activities potentially impacting one or more of the five plants and likely to trigger formal consultation under section 7 of the Act include the approval of mining plans of operations; approval of mining reclamation plans; construction of recreational facilities, such as off-highway vehicle trails and the ski run; rights-of-way for various activities including access to m ining claims and energy development corridors; and grazing allotments. The patenting of m ining claim s are processed by BLM; however, legal opinions differ as to whether this process can be considered a Federal activity subject to section 7 of the Endangered Species A ct. The Army Corps of Engineers (Corps) w ill have permitting authority as described under section 404 of the Clean Water A ct for construction of a hydroelectric power plant and a sand and gravel mining operation being proposed for the Cushenbury Springs area. By regulation, nationwide or individual permits cannot be issued where a federally fisted endangered or threatened species would be affected by a proposed project without first completing formal consultation pursuant to section 7 of the Endangered Species A ct. In addition, construction of the hydroelectric power

plant most likely w ill require the approval of the Federal Energy Regulatory Commission and thus reqqire formal consultation.The Act and its implementing regulations found at 50 CFR 17.61,17.62, and 17.63 for endangered plants and 17.71 and 17.72 for threatened plants set forth a series of general prohibitions and exceptions that apply to all fisted plants. With respect to the five carbonate endemics from southern California, all trade prohibitions of section 9(a)(2) of the A ct, implemented by 50 CFR 17.61 and 17.71, apply.These prohibitions, in part, make it illegal for any person subject to the jurisdiction of the United States to import or export; transport in interstate or foreign commerce in the course of a commercial activity; sell or offer for sale in interstate or foreign commerce; or to remove and reduce to possession any such species from areas under Federal jurisdiction; m aliciously damage or destroy any such species on any area under Federal jurisdiction, or remove, cut, dig up, damage or destroy fisted plants on any other area in knowing violation of any State law or regulation, or in the course of any violation of a State crim inal trespass law. Seeds from cultivated specimens of threatened plant species are exempt from these prohibitions provided that a statement of “ cultivated origin”  appears on their containers. Certain exceptions apply to agents of the Service and State conservation agencies. The A ct and 50 CFR 17.62,17.63, and 17.72 also provide for the issuance of permits to carry out otherwise prohibited activities involving endangered and threatened plant species under certain circumstances.It is anticipated that few trade permits would ever be sought or issued because the five plant species are not common in cultivation or in the w ild. Requests for copies of the regulations on plants and inquiries regarding them may be addressed to the U .S . Fish and W ildlife Service, Endangered Species Permits, 911 N .E. 11th Avenue, Portland, Oregon 97232-4181 (telephone 503/231-6241, facsim ile 503/231-6243).National Environmental Policy A ctThe Fish and W ildlife Service has determined that an Environmental Assessment, or Environmental Impact Statement, as defined under the authority o f the National Environmental Policy A ct of 1969, need not be prepared in connection with regulations adopted pursuant to section 4(a) of the Endangered Species Act of 1973, as amended. A  notice outlining the Service’s reasons for this determination



43664 Federal Register / V ol. 59, N o. 163 / W ednesday, A ugust 24, 1994 / Rules and Regulationswas published in the Federal Register on October 25,1983 {48 FR 49244).References CitedA  complete list of all references cited herein, as w ell as others, is available upon request from the Ventura Field O ffice {see ADDRESSES section).
AuthorThe primary author of this rule is Constance Rutherford, U .S . Fish and W ildlife Service, Ventura Field O ffice, 2140 Eastman Avenue, Suite 100,

Ventura, California 93003 (805/644- 1766).
List of Subjects in 50 CFR Part 17Endangered and threatened species. Exports, Imports, Reporting and recordkeeping requirements, and Transportation.
Regulation PromulgationAccordingly, part 17, subchapter B of chapter 1» title 50 o f the Code of Federal Regulations, is amended as set forth below:

PART 17—{AMENDED]1. The authority citation fox part 17 continues to read as follows:Authority: 16 U .S .C . 1361-1407:16 U .S.C . 1531-1544:16 U .S .C . 4201-4245: Pub. L. 99- 625,100 Stat. 3500: unless otherwise noted.2. Amend § 17.12(h) by adding the follow ing, in alphabetical order -under the plant fam ilies indicated, to the List of Endangered and Threatened Plants:
§ 17.12 Endangered and threatened p lan ts .
★  ★  Hr it  :it(h) * * *

S pecies

S c ie n tific  na m e C om m on nam e
H is to ric  range S ta tus W hen lis te d  A b ita i

A steraceae— A ste r fa m ily :

Erigeron parishH ..........  P a rish ’s  da isy  ...........................  U .S .A . (C A ) T 548 NA NA
B rassicaceae— M ustard  fa m 

ily :

*  * * * * * *
Lesquerella hingil ssp . San B ern a rd in o  M ounta ins U .S .Ä . (C A ) ............... ................  E 548 MA NA

bemardina.

*  *

b ladderpod.

* *

Fabaceae— Pea fa m ily :

* * -* *

Astragalus a fb e n s ........... C ushenbury m ilk -v e tc h .......... U .S .A . (C A )............... ..................................... € 548 N A NA

• * « •* * . *

P otygonaceae— B uckw hea t 
fa m ily :

*

Eriogonum ovatifoUum C ushenbury b u c k w h e a t____ U .S .A . (C A ) ............... ..................................... € 548 MA NAvar. vineum.

Oxytheca parishii va r. C usbenbury o x y th e c a ............U .S .A . (G A ).................................... E  548 M A NA
goodmaniana.

Dated: August 3,1994.M ollie H. Beattie,
D irector; U S . F ish  an d W ild life Service.[FR Doc. 94-20790 Filed 8-23-94; 8:45 am) 
BILUNG CODE 4310-S 5-P
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DEPARTMENT OF TRANSPORTATION 

Federal Railroad Administration

49 CFR Part 209
[Docket No. RSEP-7, Notice No. 2]

RIN 2130-AA85

Remedial Actions Reporting
AGENCY: Federal Railroad Administration (FRA), Department of Transportation (DOT).
ACTION: Final Rule.__________________________
SUMMARY: FRA is amending its railroad safety enforcement regulations to require railroads to report actions taken to remedy certain alleged violations of law. If a railroad receives notice from an FRA or State safety inspector that (i) the inspector is recommending that a civil penalty be assessed for an alleged violation of law and (ii) that a remedial actions report must be submitted, the railroad shall report to the inspector the actions that it took to remedy the alleged violation. In such a case, the railroad is required to submit the remedial actions report within 30 days after the end of the month in w hich the railroad received the notice. The rule also provides that if  appropriate required remedial actions cannot be taken by the railroad within such 30-day period, it shall submit to the inspector(i) a written explanation of the reasons for any delay and (ii) a final report upon completion of the remedial actions. 
EFFECTIVE DATE: This final rule w ill be effective January 1,1995.
ADDRESSES: Any petition for reconsideration should reference Docket No. RSEP-7, Notice No. 2, and be submitted in triplicate to the Docket Clerk, Office of Chief Counsel, Federal Railroad Adm inistration, 400 Seventh Street SW ., Room 8201, Washington,D .C . 20590.
FOR FURTHER INFORMATION CONTACT: Edward R. English, Director, Office of Safety Enforcement (RRS-10), FRA , O ffice of Safety, 400 Seventh Street,S .W ., Washington, D .C . 20590 (telephone number: 202-366-9252), or David H. Kasminoff, Trial Attorney (RCG-30), FRA , O ffice of Chief Counsel, 400 Seventh Street, S.W ., W ashington,D .C . 20590 (telephone number: 202- 366-0635).
SUPPLEMENTARY INFORMATION: BackgroundOn June 18,1993, FRA published in the Federal Register a notice of proposed rulemaking (NPRM) to amend part 209, entitled “ Railroad Safety Enforcement Procedures,” by revising

§ 209.3 and adding a new “ Subpart E— Reporting of Remedial A ctions.”  The proposed Subpart E prescribed reporting procedures for railroads notified by an FRA or State safety inspector both that assessment of a civil penalty would be recommended against them  for their alleged noncompliance w ith  the Federal railroad safety laws and that a remedial actions report must be submitted to the inspector. 58 FR 33595.In a study released on July 31,1990 (GAO/RCED-90—194), the General Accounting O ffice (GAO) concluded that FRA had no assurance that railroads were correcting problems identified in FRA’s routine inspections because there were no requirements that railroads respond in writing to indicate that an identified defect had been repaired. The GA O  report acknowledged that, even in the absence of requirements to report corrective actions, railroads voluntarily responded in writing to FRA concerning most track and signal defects indicating that corrective actions have been taken. For example, in 1986 through 1988 FRA identified about 361,000 track defects, for which approximately 320,000, or 89 percent, had a railroad response recorded in the “ A ction” and “ Date” columns of the railroad’s copy of the Track Inspection Report. In the same period, FRA identified about 35,000 signal defects, for which approximately 30,000, or 86 percent, had a railroad response recorded in the “ Action” and “ Date”  columns of the railroad’s copy of the Signal and Train Control Inspection Report.The GAO  report further noted that, although some railroads also reported corrective actions for equipment and operating practices defects, FRA maintained no record of these written responses and that FRA did not reinspect in  every case to verify the correction of a safety defect. The GAO recommended that FRA establish an effective inspection follow-up program that would include (i) requiring railroads to report actions taken on FRA inspection findings, (ii) determining what reinspection levels are needed to ensure that railroads are responding to inspection findings, and (iii) assessing civ il penalties for failure to report corrective actions.On September 3,1992, the President signed into law the Rail Safety Enforcement and Review A ct (RSERA), Pub. L. 102-365,106 Stat. 972, which mandated in § 3 the issuance of rules requiring submission of remedial actions reports. On July 5,1994, the general and permanent provisions of the RSERA and of all the other Federal railroad safety laws were

simultaneously repealed, reenacted without substantive change, and recodified as positive law in title 49 of the U .S . Code by Public Law 103-272.See H .R . Rep. No. 103-180,103d Cong., I 1st Sess. (1993). Section 3 of the RSERA | provided as follows:(a) Regulations.—The Secretary of Transportation (hereafter in this Act referred to as the “ Secretary” ) shall issue regulations to require that any railroad notified by the Secretary that assessment of a civil penalty w ill be recommended for a failure to comply with a provision of the Federal railroad safety laws, as such term is defined in section 212(e) of the Federal Railroad Safety A ct of 1970 (45 U .S .C . 441(e)), or any rule, regulation, order, or standard issued under such provision, shall report to the Secretary, w ithin 30 days after the end of the month in which such notification is received, actions taken to remedy that failure.(b) Explanation of Delay.— Regulations issued under subsection (a) shall provide that, if  appropriate remedial actions cannot be taken by a railroad w ithin such 30-day period, such railroad shall submit to the Secretary an explanation of the reasons for any delay.(c) Schedule for Regulations.—The Secretary shall—(1) within 9 months after the date of enactment of this Act, issue a notice of proposed rulemaking for regulations to implement this section; and (2) within 2 years after the date of enactment of this A ct, issue final regulations to implement this section.49 U .S .C . 20111(d), formerly codified at 45 U .S .C . 437 note. A s recodified at 49 U .S .C . 20111(d), the section now reads as follows:(d) Regulations Requiring Reporting of Remedial actions.—(1) The Secretary shall prescribe regulations to requirethat a railroad carrier notified by theSecretary that imposition of a civil penalty w ill be recommended for a failure to comply with this part, chapter 51 or 57 of this title, or a regulation prescribed or order issued under any o f , those provisions, shall report to the Secretary, not latef than the 30th day after the end of the month in w hich the notification is received—(A) actions taken to remedy the failure; or(B) if appropriate remedial actions cannot be taken by that 30th day, an explanation of the reasons for the delay(2) The Secretary—(A) not later than June 3,1993, shall issue a notice of a regulatory proceeding for proposed regulations to carry out this subsection; and



Federal R egister / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulations 43667(B) not later than September 3,1994, shall prescribe final regulations to carry out this subsection.The Secretary has delegated these rulemaking responsibilities to the Federal Railroad Administrator. 49 CFR 1.49 (c), (d), (f), (g), (m), is), (ee), (gg), and internal delegations.The term “Federal railroad safety laws” in §3 of the RSERA means the provisions of law that as a result of recodification are now, generally, at 49 U.S.C. subtitle V , part A  or 49 U .S .C . chap. 51 or 57 and the rules, regulations, orders, and standards issued under any o f those provisions.See Pub. L. 103-272 (1994). Before recodification, these statutory provisions were contained in the following statutes: (i) the Federal 
Railroad Safety A ct o f  1970 (Safety Act) (49 U .S .C  20101-20117, 20131,20133- 20141, 20143,21301, 21302,21304, 21311,24902, and 24905, and §§ 4(b)(1),(i) , and (t) of Pub. L . 103-272, formerly codified at 45 U .S .C  421, 431 et seq.);(ii) the Hazardous Materials 
Transportation A ct (Hazmat Act) (49 U.S.C. 5101 etseq ., formerly codified at 49 App. U .S .C  1801 etseq.); (iii) the 
Sanitary Food Transportation A ct o f 
1990 (SFTA) (49 U .S .C . 5713, formerly codified at 49 A pp. U .S .C . 2801 (note)); and those laws transferred to the 
jurisdiction o f the Secretary o f 
Transportation by subsection (e)(1), (2), 
and (6)(A) o f section 6 o f the 
Department o f Transportation A ct (DOT Act), as in effect on June 1,1994 (49 U.S.C. 20302, 21302, 20701-20703, 20305, 20502-20505, 20901, 20902, and 80504, formerly codified at 49 App.U.S.C. 1655(e)(1), (2), and (6}(A)). 49 U .S.C 20111 and 20109, formerly codified at 45 U .S .C . 437 (note) and 441(e). Those laws transferred by the DOT Act include, but are not lim ited to, the following statutes: (i) the Safety 
Appliance A cts (49 U .S .C . 20102, 20301, 20302, 20304, 21302, and 21304, formerly codified at 45 U .S .C . 1-14,16); (ii) the Locomotive Inspection A ct (49 U.S.C. 20102, 20701-20703, 21302, and 21304, formerly codified at 45 U .S .C . 22-34); (iii) the A ccident Reports A ct (49 U .S.C . 20102, 20701, 20702, 20901- 20903, 21302, 21304, and 21311, formerly codified at 45 U .S .C . 38-43);(iv) the Hours o f Service A ct (49 U .S .C . 20102, 21101-21107, 21303, and 21*304, formerly codified at 45 U .S .C . 61-64b); and (v) the Signal Inspection A ct (49 U.S.C. 20102, 20502-20505, 20902,21302, and 21304, formerly codified at 49 App. U .S .C . 26).FRA performs its safety inspections in order to monitor and enforce compliance with the Federal railroad safety laws by all entities subject to its

jurisdiction, not sim ply by railroads. The entities themselves still retain ultimate responsibility for detecting, repairing, and avoiding violations o f those laws. Nevertheless, the reporting requirement w ill assist FRA in monitoring followup actions by railroads with respect to conditions sufficiently serious to warrant possible future civil penalty actions.If an FRA inspector, State inspector participating in investigative and surveillance activities under 49 C .F .R . Part 212, or other duly authorized official performing a railroad safety inspection (hereinafter referred to collectively as “ FRA Safety Inspector” ) determines that a railroad has not complied with a provision of the Federal railroad safety laws and if  the inspector decides to recommend the assessment of a civ il penalty against the railroad for the noncom pliance, the inspector w ill first prepare an inspection report. This report includes the following information: the name of the FRA Safety Inspector, his or her identification number, the report number, the name and job title o f the railroad representative served with the report, the railroad’s name and computer code, the railroad division and subdivision (if applicable), and the inspection report date. Further, the inspection report also indicates if  the FRA Safety Inspector has checked the box specifying “ Violation Recommended.”  If a violation is recommended, the FRA Safety Inspector w ill prepare a violation report including a recommendation for the assessment of a civil penalty.The central requirement o f the final regulations is that any railroad receiving notification on the new version o f the inspection report that (i) the FRA Safety Inspector is recommending the assessment o f a civ il penalty for a failure by that railroad to comply with a provision of the Federal railroad safety laws and (ii) a report of remedial actions must be filed, shall fill out the “ Railroad Followup” section of the railroad copy of the inspection report. The railroad must then return the form to the designated FRA Safety Inspector within 30 days after the end of the month in which such notification is received. The remedial actions report must include the name and job title of the individual completing the form on behalf of the railroad and indicate the date(s) on which the remedial actions occurred.'A copy of the new inspection report on which to report to FRA remedial actions taken is appended to this final rule.Under tne terms o f the final regulations, the duty to submit a remedial actions report does not arise

merely upon notification that a recommendation for the assessment of a civil penalty w ill be made (f.e ., in the box stating “ Violation Recommended,” the word “ yes”  is selected). It arises only if  notification is also provided to the railroad on the inspection report itself that submission of a remedial actions report for that specific failure is required (i.e ., in the box stating “ Written Notification to FRA of Remedial Action is:”  the word “ Required” is selected). Broadly construed, under one permissible interpretation of the reporting requirement of § 3 of the RSERA, the requirement could apply to all violations for w hich the assessment of a civil penalty is recommended. This reading of § 3 w ould, of course, include all violations involving physical defects (e.g., in track, equipment, and signals) where, absent remedial actions, the physical defect continues to pose a safety hazard, e .g., a defective wheel on a freight car. However, this interpretation would also include violations involving a defect in human performance, such as permitting a locomotive engineer to work in excess of 12 hours in violation of the Federal hours of service laws. In that instance, the excess service creates a risk during the period of the excess service itself, but does not carry a continuing threat to safety.
FRA concludes that the intent o f 

Congress in enacting § 3  o f the RSERA  
was to require the reporting o f rem edial 
actions only fo r a failure to com ply that, 
in the judgment o f the FRA Safety 
Inspector, could literally and 
specifically be corrected by the specific 
railroad notified. In other words, we 
think that Congress required remedial 
actions reports only fo r violations that 
could still pose an ongoing risk to rail 
safety i f  not corrected (e g ., operation o f 
a freight car that the railroad received 
in interchange in revenue service with a 
defective wheel). In light of FRA ’s interpretation of § 3 of the RSERA and in an effort to develop meaningful compliance data, the final regulations apply remedial actions reporting to only three general categories of failures to comply with a provision of the Federal railroad safety laws for which the assessment o f a civ il penalty is recommended. The three general categories consist of (i) physical defects, (ii) recordkeeping and reporting violations, and (iii) filing violations.The final regulations neither compel nor permit any affected railroad to decide for itself whether a particular recommendation to FRA for the assessment of a civ il penalty falls under one of the three general categories, and thus results in the need to submit a
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remedial actions report. Consider, for example, a situation in which a railroad is informed that because of its operation o f a box car with a plain bearing box having no visible free o il, in violation of 49 CFR 215.107, a recommendation w ill be made for the assessment of a civil penalty. However, the safety inspector neglects to include the requisite notification on the inspection report that submission of a remedial actions report is required. Although the inspector’s omission would not affect the railroad’s underlying obligation to pay any civil penalty assessed for the substantive freight car violation, FRA ’s failure to provide the required notification w ould, under this rule, mean that the railroad had no duty to file a remedial actions report regarding the substantive violation.After a railroad returns the completed remedial actions report to the FRA Safety Inspector, he or she w ill first determine if the remedial actions taken were proper and adequate under the circumstances of the violation. If not, he or she w ill contact the representative of the railroad who completed the report form to obtain additional information. If necessary, the FRA Safety Inspector w ill return a deficient report to the appropriate railroad representative for revision. Once the remedial actions report is sufficient, the FRA Safety Inspector w ill submit a copy of this report to FRA ’s Office of Chief Counsel, which may make use of it during the penalty assessment and negotiation process. FRA ’s Office of Safety w ill then correlate the data representing the different types of remedial actions that entities affected by the reporting requirement have undertaken. This computerized data w ill assist FRA in systematically targeting inspections by integrating available accident and injury data with inspection and compliance data, so as to better determine if  affected entities are m inim izing and correcting safety problems.Under certain unusual circumstances, a railroad may be notified that assessment of a civil penalty w ill be recommended for a failure of that railroad to comply with a provision of the Federal railroad safety laws unless the company undertakes a specific programmatic response to the compliance problem. In such cases, although penalty action may be withheld, it w ill be treated as if  the penalty has already been recommended, that is submission of a remedial actions report would be required. Further, there are instances where a recommendation for the assessment of a civil penalty may be made, but later overturned by regional officials for technical or policy

reasons or declined by FRA’s O ffice of Chief Counsel for evidentiary or other legal deficiencies. FRA considers the phrase “ * * * that has received written notification * * * from an FRA Safety Inspector both that assessment of a civil penalty w ill be recommended * * * and that it must submit a remedial actions report * * * “ as the triggering language that requires a railroad to report its remedial actions to FRA within 30 days after the end of the month in which such notification is received. See 49 CFR 209.405.Discussion o f Comments and ConclusionsA  total of 11 responses were received concerning the NPRM. At the public hearing held in Washington, D .C . on October 19,1993, six organizations were represented: the Association of American Railroads (AAR); The American Short Line Railroad Association (ASLRA); Consolidated Rail Corporation (Conrail); National Railroad Passenger Railroad Corporation (Amtrak); Union Pacific Railroad Company (UP); and Brotherhood Railway Carmen Division, Transportation Communications International Union (BRC). Prepared statements were provided by the A A R , the A SLR A , and the BRC, and written comments were received from the A A R , the A SLR A , the U P, the BRC, the American Public Transit Association (APTA), Akzo Chem icals Inc. (Akzo), Chem ical Manufacturers Association (CMA), and Southeastern Pennsylvania Transportation Authority (SEPTA). Discussions follow with respect to the primary issues raised by the commenters. In light of the comments received, FRA has reconsidered some of its proposals.1. Should the fin a l rule require 
rem edial actions reports fo r all 
categories o f failures to com ply with 
provisions o f the Federal railroad safety 
laws for which assessm ent o f civil 
penalties have been recom mended, or 
just fo r failures that can literally and 
specifically be corrected?The NPRM set forth FRA’s belief that the intent of Congress in enacting § 3 of the RSERA was to require reporting of remedial actions only for failures to comply that could literally and specifically be corrected. FRA , however, acknowledged that one permissible reading of the statute is that remedial actions reports are required for all categories of alleged violations, and encouraged commenters to submit their views on FRA ’s interpretation of § 3 of the RSERA. Specifically, FRA asked any commenter believing that expansive reporting is required by the statute, or

inherently useful, to recommend specific ways that generally responsive measures taken to prevent violations sim ilar to those involved in completed or past transactions could usefully be reported to FRA .Five commenters agreed with FRA’s . position that the rule should apply to only three general categories of failures to comply with a provision of the Federal railroad safety laws for which the assessment of a civil penalty is recommended. The three general categories consist of (i) physical defects, (ii) recordkeeping and reporting violations, and (iii) filing violations.The A A R  believed that to require more expansive reporting would expand the scope of the rule beyond FRA’s statutory authority, since in § 3(a) of the RSERA Congress ordered remedial actions reports only on “ actions taken to remedy that failure,”  referring to the particular “ failure” to comply for which a civil penalty would be sought. The A A R  also stated that there is no policy or safety reason for FRA to expand the scope of the rule and that FRA already has sufficient information available to assist it in allocating agency resources. The ASLRA opined that to require reporting of actions not susceptible to physical change or administrative correction would be counterproductive, leading to unnecessary paperwork and costs. The CM A believed that FRA should be more selective in determining when a remedial actions report must be filed and that FRA Safety Inspectors (as that term is now defined in the final rule) should have discretion to decide if safety concerns warrant the submission of a report even for failures involving physical defects, recordkeeping and reporting violations, and filing violations.In contrast, the BRC believed that FRA’s proposed restrictive approach runs contrary to thè legislative history and does not comport with Congressional intent, and that Congress specifically intended to lim it FRA’s discretion in implementation of the RSERA. The BRC stated that completed or past transactions in violation of the law and regulations are not usually isolated instances, but are indicative of an ongoing pattern of violations which can be remedied by additional instruction, education, or discipline. The BRC also indicated that even if the rule is applied to all categories of violations, remedial actions reporting would still address only violations that FRA Safety Inspectors could confirm with sufficient evidence to warrant the recommendation of assessment of a civil penalty.



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulations 43669While FRA disagrees with the A A R ’s conclusion that it would lack the statutory authority to expand the scope of the rule, FRA also disagrees with the BRC’s conclusion that the legislative history, including House Report No. 102-205, establishes a Congressional intent to subject all violations to the reporting requirement. Section 3 of the RSERA required remedial actions reports for “ actions taken to remedy that failure” (emphasis added), and FRA concludes that Congress was referring to actions taken to remedy the particular “failure” to comply for which a civil penalty would be sought (i.e ., to the specific instance that constituted a violation), not to the generic failure on other occasions to comply with the same regulatory or statutory provision.After careful consideration of all of the comments, FRA has decided to require the reporting of remedial actions only for failures to comply that can literally and specifically be corrected, as set forth in the NPRM. In response to the concerns raised by the BRC, FRA emphasizes that for violations involving completed or past transactions that can no longer be remedied by the given railroad (e.g., permitting a locomotive engineer to work in excess of 12 hours in violation o f the Federal hours of service laws or offering a freight car in interchange with a defective wheel that FRA identified to the receiving railroad as requiring repair), FRA w ill expect the railroad against whom a civil penalty is recommended (or even against whom only a written warning is issued) to reassess its own overall policy and attitude toward future com pliance, such as by reallocating its resources or providing additional employee training. Moreover, since the civil penalty that will be recommended is expected to serve as an incentive toward generally responsive actions, to require a remedial actions report for violations that can no longer be remedied by that railroad would be superfluous.2. Should the reporting requirement 
apply to all entities over which FRA has 
enforcement authority, e.g ., shippers o f 
hazardous m aterials, or ju st to 
railroads?The only two organizations that commented on this issue favored the proposed expanded coverage of the rule. The BRC believed that expanded - coverage would promote better accountability and permit FRA to fully monitor compliance with the law and regulations. CM A generally supported [he proposed reporting requirement, including expansion o f the proposed definition o f “ responsible company” to include shippers, if  improved safety in the shipment of hazardous materials by

rail can be realized. However, CM A noted that a discussion of the rule’s economic impact on shippers was omitted from FRA’s regulatory impact analysis.As acknowledged in the NPRM, § 3 of the RSERA mandated issuance of rules requiring remedial actions reports only from railroads. FRA proposed making the rule applicable to all persons other than individuals under our rulemaking authority under § 202 of the Safety A ct, in furtherance of our enforcement authority under the Hazardous Materials Transportation A ct, in order to develop more comprehensive safety data, better utilize its lim ited resources, and consistently treat all sim ilarly situated violators of the Federal railroad safety laws.FRA has reconsidered its proposal and decided to lim it the applicability of the final rule to only railroads. First,FRA believes that if  Congress had intended for all persons besides railroads to be included under § 3 of the RSERA, Congress would have expanded the scope of the rule. Second, FRA now concludes that in most instances in which FRA Safety Inspectors choose to cite shippers of hazardous materials for violations o f the Hazardous Materials Regulations, the tank cars or shipping papers that are the subjects of the civil penalty recommendations are no longer under the control of the shipper. Accordingly, the majority of these violations are for completed or past transactions and thus would not subject shippers to the reporting requirement even under the proposed expanded approach.The shippers would still, however, be expected to reevaluate their future compliance policies and procedures.For example, a shipper receives written notification from an FRA Safety Inspector that a recommendation for the assessment of a civil penalty is being made pursuant to 49 CFR 173.29 for failure to properly secure all of the closures on a residue tank car, but the car is found in a rail yard hundreds of miles from the shipper’s facility. Although this failure would fall within one of die three general categories of correctable violations, under ordinary circumstances the required remedial actions (e.g., securement of the car’s closures) would be performed exclusively by the railroad. The shipper might investigate the circumstances surrounding the tank car’s preparation and then implement new procedures, but under the terms of the NPRM the shipper would not be required to submit a remedial actions report.3. Does FRA have the legal authority 
to im pose civ il or crim inal penalties on

railroads and/or individuals that either 
violate or cause a violation o f the 
reporting requirements?The proposed rule identified the penalties that FRA might impose upon any person who violates or causes the violation of any requirement of Subpart E, and noted that penalties were authorized by § 209 of the Safety A ct. However, the A A R , the A SLR A , and the UP stated that although the source of FRA ’s authority in promulgating the rule was § 3 of the RSERA, neither that section nor any other section of the RSERA authorized the imposition of civil or crim inal penalties. The three commenters noted that while § 209 of the Safety A ct authorized penalties for violations of safety rules or regulations issued under that A ct, § 3 of the RSERA was neither an amendment nor an addition to the Safety A ct. They then concluded that since FRA never provided any notice or a reasoned explanation for why the rule’s substantive provisions are “necessary” for railroad safety under § 202(a) of the Safety A ct (now codified at 49 U .S .C . 20103), or “ necessary or appropriate” for safe transportation of hazardous materials under § 105(a)(1) of the Hazardous Materials Transportation Act (now codified at 49 U .S .C . 5103), neither civil nor criminal penalties are authorized.These commenters opined that since the underlying violation is already subject to a civ il penalty, and the necessary incentives to submit a remedial actions report are already in place, the possible imposition of an additional penalty would be superfluous. The BRC contended that the incentive provided by a separate penalty for submitting an improper remedial actions report increases accountability and forces the railroads to ensure completion of the report.FRA adopts the NPRM proposal that civil and/or crim inal penalties may be imposed upon any person, including a railroad, who either violates or causes the violation of any requirement of Subpart E. As stated in the authority citation for the proposed revised part 209, FR A ’s authority for including civil and crim inal penalty provisions in the remedial actions reporting rule derives from our rulemaking authority under 49 U .S .C . 20103 (formerly contained in § 202 o f the Safety Act). See 49 CFR 1.49(m). Contrary to the im plication of the A A R , the A SLR A , and the UP, FRA is not issuing the remedial actions reporting rule with respect to violations of the Hazardous Materials Regulations under the authority of 49 U .S .C ., 5103 (formerly contained in § 105(a)(1) of the Hazardous Materials Transportation



43670 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and R egulationsAct). With regard to submission o f remedial actions reports for violations of the Hazardous Materials Regulations, our authority for including civil and crim inal penalty provisions in the rule derives from our rulemaking authority under 49 U .S .C . 20103, in furtherance of our enforcement authority under the provisions of law formerly known as the Hazardous Materials Transportation A ct. See 49 CFR 1.49 (m) and (s). O f course, FRA could issue these rules under the provisions of law formerly contained in the Safety Act even i f  the provisions of law formerly contained in § 3 of the RSERA did not exist, so this is an academic argument. For the record, FRA believes these rules are necessary for safety.Accordingly, consistent with FRA’s belief that Congress did not intend for FRA to lack the authority to enforce die remedial actions reporting rule, we are issuing the rule under both 49 U .S .C . 20111(d) and 49 U .S .C . 20103 in order to avail ourselves o f all potential remedies that may be necessary to achieve com pliance. To the extent that we are issuing the rule under 49 U .S .C . 20103, we have concluded that it is “ necessary” to ensure railroad safety, as required by § 20103(a). FRA strongly disagrees with the A A R ’S conclusion that the NPRM failed to sufficiently set forth why the submission of remedial actions is “ necessary”  for railroad safety. The A A R  quoted FRA’s statement in the NPRM that “ * * * it is doubtful that this proposed rule alone w ill reduce the number of defective conditions in the industry, or that it w ill materially impact on the already declining rate of train accidents.”  58 FR 33601. The AAR also observed that FRA “ * * * is unable to quantify any direct or indirect safety benefit from this proposed rule.”  58 FR 33601. The AAR further noted that even if  certain correctable violations (which, if  uncorrected, pose ongoing safety risks) have meaningful connections to safety, this nexus does not establish that the submission of remedial actions reports is “ necessary”  to railroad safety.Although FRA readily acknowledged in the NPRM that it is unable to quantify any direct or indirect safety benefit from the proposed rule, it also stated that the potential benefit w ill come about by increasing the ability of the railroad industry to manage quality control. 58 FR 33601. FRA also concluded that the rule w ill improve its ability to efficiently and effectively manage its inspection resources. 58 FR 33601. In addition, it was hoped that railroads (previously included under the term “ responsible company”), after being required to report remedial actions to

FRA, w ill create their own internal databases o f the remedial actions reports. Although we noted that internal analyses of the information was not required by the NPRM , we stated that such analyses (in conjunction with other resource management data) might lead railroad management to take actions designed to reduce and/or effectively respond to defective conditions. 58 FR 33601.We also stated in the NPRM that remedial actions reporting w ill assist FRA in monitoring follow-up actions by railroads with respect to conditions sufficiently serious to warrant possible future civil penalty actions. 58 FR 33601. FRA then noted that the rule also holds particular potential for reducing the amount of time that FRA Safety Inspectors spend returning to an inspection location to check on. the status o f a violation for which a violation report had previously been submitted. 58 FR 33601. The rule also w ill permit FRA to develop more comprehensive safety data, better utilize its lim ited resources, and consistently treat all sim ilarly situated violators of the Federal railroad safety laws.4. Should notification to a railroad 
that it m ust subm it a rem edial actions 
report be provided to a specific person 
and place designated by that railroad?The proposed rule identified the entity itself as the person upon whom written notification o f the requirement to submit a remedial actions report would be served. No provision was included to permit a railroad to direct FRA to serve the written notice upon either a named individual or an individual having a particular job title or job function on the railroad. FRA anticipated that written notice would be given directly to an appropriate local railroad official, such as a foreman, trainmaster, or supervisor.Five commenters opined that unless FRA requires each railroad to identify a specific person or contact within that railroad, delays or failure to respond to the remedial actions report could result. The A A R  proposed that FRA provide initial notification of a filing requirement to nonagreement officers (or their designates) involved in managerial field supervision, with duplicate notice sent to a location to be specified by each railroad. The AAR stated that while cost savings are difficult to quantify, providing notification to a headquarters location would enhance timeliness and com pliance. The A A R  requested that if the final rule does not require central notification, then FRA Safety Inspectors should be required to make every effort to hand deliver notification to the

nonagreement managers (or their designates) who accompany the field inspectors. Conrail stated that many of its first-line supervisors, with whom FRA Safety Inspectors currently leave inspection reports, assume that the reports are not their responsibility to forward or answer because the problems did not exist or originate in their territories.The BRC argued that if the railroads need to implement internal reforms in order to comply with FRA regulations then blame cannot be placed on the remedial actions reporting requirement. The BRC opined that to the extent that the railroads already monitor and » control required repairs ta  track and equipment, their current internal accountability w ill foster compliance with this rule. It also believed that since most violations are resolved and handled locally, the remedial actions report form could be completed locally.FRA is not persuaded that a requirement to provide notification of the duty to submit a remedial actions report to either a specific local-level nonagreement official and/or to an official at a central location o f the railroad is either necessary or appropriate. Upon consideration o f all o f the comments, FRA believes that to require its inspectors to expend additional time serving notice upon only certain categories of railroad employees at each inspection location and also to maintain current lists of names and m ailing addresses o f designated railroad officials at central locations, would undermine FRA’s ability to efficiently and effectively manage its inspection resources.Under current FRA procedures,. FRA Safety Inspectors usually w ill deliver their inspection report directly to the individual who accompanied them on the railroad’s property during the inspection. Other tim es, the inspectors w ill communicate with an appropriate local railroad official (either agreement or nonagreement) shortly after they perform an unaccompanied inspection. In any event, the inspection report form shows to whom FRA has delivered the report, so there is a clear basis on which a railroad can insist on accountability by its own officers and employees. Accordingly, we believe that each railroad is uniquely qualified to establish its own internal control mechanism for ensuring that a ll information concerning remedial actions reporting, delivered by FRA to any relevant local employee of the railroad, is reported to the necessary individuals in the railroad’s hierarchy in a tim ely and efficient manner.
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be adapted and m odified to serve as the 
remedial actions report form ?The NPRM proposed the continued use by FRA Safety Inspectors of a different type of inspection report form specific to each discipline. However, only one generic remedial actions report form, regardless of the rule, regulation, order, or standard involved, woul4.be used by all railroads required to report their remedial actions. It was anticipated that FRA would develop a number of specific remedial actions report forms unique to each discipline, either as part of, or as attachments to, the inspection reports themselves.The A A R , the U P, and the ASLRA strongly urged FRA to amend its existing inspection reports to serve as remedial actions report forms, thus eliminating much of the paperwork and reporting burdens from the railroads.The AAR also noted that several of FRA’s current inspection forms already serve this purpose, such as the “Railroad Follow up” section on inspection reports for Track, Motive Power and Equipment, and Signal and Train Control inspections.FRA agrees with the commenters that modifying the inspection report to serve as the remedial actions report form w ill generally ease the paperwork burden imposed by this rule on the railroads and will specifically reduce the amount of time required to complete the form. FRA has also decided to combine all four of its discipline-specific inspection reports into one new generic inspection report, to be designated as Form FRA F6180.96. To denote that a railroad is required to submit a remedial actions report, the FRA Safety Inspector checks the box marked “ required”  in the section entitled “ Remedial Actions” of the new inspection report form. The railroad w ill then provide the required remedial actions report information directly on its copy of the inspection report, and m ail that form back to the appropriate FRA Safety Inspector.6. Should the instructions on the 

remedial actions report form  be changed 
to make subm ission o f a brief narrative 
statement optional, thus permitting a 
railroad to subm it its report by only  
selecting the appropriate rem edial 
action code? *The NPRM proposed prohibiting a railroad from reporting its remedial actions sim ply by indicating that corrective actions were performed. The proposed rule would have required a railroad to report to FRA with the necessary level of specificity by selecting the appropriate reporting code along with a brief narrative description

to indicate the nature o f the actions taken.The A A R  and the ASLRA contended that, with the exception of the code “ other remedial actions,”  FRA should not require written narrative statements when an applicable action code already exists. They believed that preparation of a narrative adds to compliance time and costs, but yields no railroad safety benefits. They further argued that the absence of a narrative would not undermine the quality of railroad com pliance, since FRA could perform field audits and random samplings of railroad records.The BRC strongly favored retention of the narrative description requirement and suggested that additional instructions be added to the reporting form to enhance the quality of the narrative statement, e.g., when repairs to a railroad car are necessary the narrative statement should indicate the place of repair, the extent of the repair, and the name of the person performing the repair. The BRC opined that the narrative statement would assist FRA in determining if a railroad needed to take additional actions, without the need for a formal audit.FRA agrees with the A A R  and the ASLRA that under most circumstances the selection of a remedial action code on the reporting form w ill fully and accurately reflect the action or actions taken to remedy a failure to comply with a provision of the Federal railroad safety laws. Examples of such codes include the following: repair or replacement of a defective component without movement, movement of a locomotive or car for repair (where permitted) and its subsequent repair, completion of a required test or inspection, removal of a noncomplying item from service but not for repair (where permitted), or reduction of operating speed (where sufficient to achieve compliance). It is primarily this coded information that FRA anticipates entering into its computer database to augment FR A ’s ability to efficiently and effectively manage its inspection resources. With the exception of the residuary code for “ other remedial actions,”  FRA concludes that requiring inclusion of a narrative statement on the report form would unnecessarily add to the time that a railroad would expend on completion of the form and would be of marginal value to railroad safety.Contrary to the BRC’s argument, FRA believes that the possibility of a followup FRA inspection, coupled with potential imposition of civil and crim inal penalties for filing a false remedial actions report, w ill serve as a significant deterrent to any railroad

considering filing a report with a false or m isleading remedial action code selected. Accordingly, FRA is revising the final rule to require a railroad compelled to file a remedial actions report to select only an appropriate remedial action code to hilly describe the remedial action or actions performed. Completion of the brief narrative description section w ill ordinarily be optional; however, for any railroad selecting the remedial action code “ other remedial actions” completion of the brief narrative description section w ill be mandatory.7. D id FRA substantially 
underestimate the regulatory im pact o f 
the rule when it stated that it would cost 
the railroad industry only $66,500 per 
year to f ill out the required remedial 
actions reports?The NPRM noted that the potential benefit of the rule comes from increasing the ability of the railroad industry to manage quality control, as well as by improving FRA’s ability to efficiently and effectively manage its inspection resources. It was anticipated that it would not take the realization of many benefits to offset the relatively insignificant cost to society of approximately $75,000 per year ($66,500 to the railroad industry each year to fill out the required remedial actions reports and approximately $8,100 to FRA to review the reports). Moreover, the public reporting burden for the collection of information was estimated to average approximately 23 minutes per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.The A A R  argued that FRA’s cost estimate is off by at least a factor of ten. This commenter believed that although a voluntary report may take only 15 minutes to complete, the risk of civil and crim inal penalties would require a railroad to devote more management time and attention to reporting and would increase the completion time to at least one and one-half hours. The A A R  further contended that FRA erred by estimating the actual employee cost per hour to be $24.00, rather than $36.00 per hour with fringe benefits included in the calculation.The A SLR A  agreed with the A A R  that the cost of implementation was grossly understated. This commenter believed that based upon wage levels for the larger Class II and Class III railroads of approximately $28.00 to $30.00 per hour, along with an average 90-minute time period required for recording, checking accuracy, and senior
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management clearance, the estimated annual administration Gost to small railroads w ill be approximately $50,000 to $75,000. Both commenters, and the U P, argued that the reporting burden would be eased if  FRA incorporated the reporting requirement directly onto the inspection report, and relied primarily on a checkoff of coded responses in lieu of a written description of remedial actions performed.As already discussed in this preamble, FRA has addressed many of the concerns about time and cost raised by the three commenters by m odifying the inspection report to serve as the remedial actions report form and by making a railroad’s submission of a narrative description optional, under most circumstances, instead of required. Accordingly, FRA anticipates that the public reporting burden for collection of information required for this rule w ill remain as estimated in the NPRM, an average of approximately 23 minutes per response for all reports filed as a result of §§ 209.405 and 209.407.FRA rejects the argument that the risk of civil and criminal penalties w ill increase the time required to complete a mandatory remedial actions report over the time now required to complete a voluntary report. A  railroad is legally obligated to correct a cited violation and avoid continued noneompliance, regardless of whether it is required to inform FRA of its remedial actions. Presumably, a railroad that currently voluntarily submits remedial actions reports to FRA is not choosing to provide inaccurate and untruthful information merely because the threat of civil and criminal penalties may be lacking. Accordingly, FRA concludes that the time required to read the remedial actions report form and select an appropriate remedial action code w ill be m inim al.Section-by-Section AnalysisSection 209.3 is reorganized, the definition of “ person” is revised, and definitions of three important terms employed in the remedial actions regulations are added. The first of the newly defined terms is “ FRA Safety Inspector.” It is defined to mean an FRA safety inspector, a State inspector participating in railroad safety investigative and surveillance activities under Part 212 of this chapter, or any other official duly authorized by FRA, The term “ railroad”  is defined as it appears in the recodification of the provisions of law formerly contained in the Safety A c t The term “ Federal railroad safety laws” includes the provisions of law that before their repeal and reenactment in title 49 of the U .S .

Code were contained in the Safety A ct, the Hazmat A ct, SFTA, and those laws transferred to the jurisdiction o f the Secretary of Transportation by subsections (e)(1), (2), and (6)(A) of section 6 of the DOT A ct. Those laws which were transferred include, but are not lim ited to, the Safety Appliance Acts, the Locomotive Inspection A ct, the Accident Reports A ct, the Hours of Service A ct, and the Signal Inspection A ct. In addition, the term “ Federal railroad safety laws” encompasses the rules, regulations, orders, and standards issued pursuant to the above provisions of law.As discussed elsewhere in this preamble, FRA has decided to lim it the applicability o f the final rule to railroads only. Accordingly, the term “ responsible company”  has been eliminated.Section 209.401 describes the purpose and scope of the remedial actions reporting regulations. FRA seeks to prevent and avoid accidents and injuries that could result from a railroad’s failure to remedy certain violations of the Federal railroad safety laws that have been recommended for the assessment of a civil penalty. The rules require a railroad notified by an FRA Safety Inspector both that assessment of a civil penalty w ill be recommended for a failure to comply with a provision of the Federal railroad safety laws and that a remedial actions report must be submitted, to report to the inspector actions taken to remedy that failure. The railroad must report within 30 days after the end of the month in which it receives such notification.In response to A A R ’s request, FRA has added new subsection (d) to § 209.401 to clarify that FRA requires the submission of a remedial actions report from a railroad against whom a civil penalty is recommended only for a failure to comply that could literally and specifically be corrected by that railroad. For completed or past transactions that can no longer be remedied (e.g., permitting an engineer to work over 12 hours in violation of the Federal hours of service laws), FRA expects the railroad against whom a civil penalty is recommended to reassess its own overall policy and attitude toward future com pliance, perhaps by reallocating its resources or providing additional employee braining. In all these situations, a civil penalty has already been recommended as an incentive toward such generally responsive actions. Accordingly, to require a railroad to inform FRA of remedial actions taken in response to a particular violation that can no longer

be remedied by that railroad would be superfluous.Accordingly , a railroad that has delivered a freight car in interchange with a defective wheel that FRA identifies to a receiving railroad as requiring repair might be recommended for the assessment of a civil penalty, but the offering railroad would not be required to submit a remedial actions report to FRA for this completed transaction. However, if  the receiving railroad is recommended for the assessment of a civil penalty, it would be required to submit a report because the nature of its violation poses an ongoing risk to rail safety. O f course, for purposes of resource allocation with respect to future FRA inspection and enforcement activity, FRA welcomes the receipt of remedial actions reports from all entities (including railroads and shippers of hazardous materials) on a voluntary basis when the FRA Safety Inspector checks the “ Optional Box” on the inspection report. However, no entity w ill be penalized for failing to submit a noncompulsory report.Section 209.403 defines the applicability of these regulations. The final regulations do not expand the number of entities affected by the reporting requirement beyond the single category required by the provisions of law formerly contained in the RSERA, i.e ., all railroads receiving written notification from an FRA Safety Inspector both that a> recommendation for the assessment of a civ il penalty is being made and that a remedial actions report must be submitted.. The primary impact of this change from the proposed rule is that hazardous materials shippers, over which FRA exercises enforcement authority w ill not be required to report their remedial actions to the inspector. W hile the regulations do not directly apply to individuals, as the penalty provision in § 209.409 makes clear, any individual who w illfully thwarts the reporting provisions of the proposed rule would be held individually liable for the violation.Section 209.405(a) requires that upon receipt of written notification on Form FRA F 6180.96 from an FRA Safety Inspector both that assessment of a civil penalty w ill be recommended for a failure to comply with a provision o f the Federal railroad safety laws and that a remedial actions report must be submitted, the railroad shall report to the inspector all actions taken to remedy that failure. The railroad shall have 30 days after the calendar month in which the notification is received to submit this report to the inspector in writing; The duty to report to the inspector is not triggered merely by receiving written



Federal Register / V o l. 59, No, 163 / W ednesday, August 24, 1994 / Rules and Regulations 43673notification from the inspector that assessment o f a civil penalty w ill be recommended, but only in conjunction with receiving written notification from the inspector that a remedial actions report must be submitted.Since a recommendation for the assessment of a civil penalty must be made before submission of a remedial actions report is required, the duty would never arise merely upon notification that a defect has been discovered. Alternatively, if  a recommendation for the assessment of a civil penalty is made and a railroad receives written notification that a remedial actions report must be submitted, but no civil penalty is later assessed either for policy or evidentiary reasons, the duty to report remedial actions taken pursuant to this section still exists. Accordingly, if  the railroad is ultimately not required to pay a civil penalty for the underlying alleged violation, the railroad would still be liable for a civil penalty under § 209.405 for failing to file a required remedial actions report regarding the underlying alleged violation.Written notification that the submission of a remedial actions report is required w ill occur only when a failure to comply with a provision of a Federal railroad safety law for which the assessment of a civil penalty is recommended falls into one o f three general categories. The three general categories consist of (i) physical defects, (ii) recordkeeping and reporting violations, and (iii) filing violations. These categories represent types of violations that could still pose ongoing risks to rail safety if left uncorrected and/or can actually be specifically corrected. The obligation to determine whether a particular failure recommended for the assessment of a civil penalty triggers the requirement to submit a remedial actions report rests totally with FRA. Moreover, since a railroad’s duty to submit a remedial actions report arises only upon specific notification to this effect, no violation can occur under this section unless such notification is properly provided byThe ASLRA commented that since circumstances vary as to what constitutes a violation, FRA Safety Inspectors must receive clear guidance as to when a violation requires the submission of a remedial actions report. The commenter argues that without such guidance an inspector might impose the reporting requirement on all categories of violations, not just for the three general categories of violations discussed earlier. FRA is aware of the potential for inconsistent enforcement

of the reporting regulations by its inspectors, and intends to provide them with comprehensive training concerning the types and circumstances of violations that require the submission of remedial actions reports.The 30-day time period is merely provided for the administrative convenien ce^  the railroad, so as to allow sufficient time to report its remedial actions by fillin g out the form provided to it. The pre-existing duty to correct the defect or take other appropriate remedial action remains the same as it was before the effective date of these regulations. Accordingly, a railroad would be subject to a new recommendation for the assessment of a civil penalty for a w illful violation if, for example, it operated a freight car subject to the Freight Car Safety Standards, except under the provisions of 49 CFR 215.9, knowing it to be defective, but with the intent to delay making repairs until the end of the 30-day reporting deadline. Indeed, under 49 U .S .C . 21301 (formerly contained in § 209(c) of the Safety Act), each day the violation continued would constitute a separate offense. In an instance where the FRA Safety Inspector hand delivers the written notification directly to an appropriate official, such as a foreman, trainmaster, or supervisor on duty at the location where the failure to comply with the-provision of a Federal railroad safety law is either found or discovered, the date of actual delivery w ill be the operative date for reporting purposes. This provision is intended to affect the same categories of railroads that currently receive notification from FRA either that a defect exists and/or that a recommendation for the assessment of a civil penalty is being made. A  railroad receiving written notification by first class m ail that a recommendation for the assessment of a civ il penalty is being made would be deemed to have received such notification five business days after the date of m ailing, as determined by the date accompanying the signature of the safety inspector.This subsection also requires that the railroad reporting remedial actions shall not sim ply indicate that corrective actions were taken, but shall select the appropriate reporting code to indicate what actions were taken, including the date of corrective actions. To take an example from the accident/incident reporting regulations, if  a railroad fails to submit to FRA a monthly report of railroad accidents/incidents within 30 days after the expiration of the month during which the accident/incident occurred, an example of remedial action would be to file a late report with FRA for the relevant month. The railroad

would select the remedial action code “ Report filed .”  See 49 CFR 225.11 and 225.13. Or if, under the Railroad Operating Rules, a railroad required to file with the Federal Railroad Administrator one copy of its code of operating rules, timetables, and timetable instructions failed to do so, an example o f remedial action would be to file  the copy of the relevant documents as soon as possible after receiving the notification. The railroad would select the remedial action code “ Document filed .” See 49 CFR 217.7.Unless the railroad selects the remedial action code “ other remedial actions,”  submission of a brief narrative description w ill be optional. Although a railroad selecting “ other remedial actions” is required to describe its remedial actions in a somewhat precise manner, FRA does not expect a lengthy and technical step-by-step explanation of what remedial actions were taken.Section 209.405(a)(3) provides that each railroad shall return the form only to the FRA Safety Inspector whose name and address are so designated. Although FRA presently employs a different type of inspection report specific to each discipline, the reporting form to be provided by FRA is the current version of a new inspection report (a copy of which is appended to this final rule) for use by all railroads required to report their remedial actions. The FRA inspector w ill submit a copy of the completed remedial actions report form to FRA ’s O ffice of Chief Counsel for use during the penalty assessment and negotiation process. It is anticipated that the available remedial action codes along with the brief narrative section (when applicable) w ill be sufficient to report the remedial actions involved. Accordingly, a railroad w ill not be permitted the option of submitting its own version of a reporting form to FRA, even if  it contains the same information as the FRA form.A  railroad is  expected to submit its remedial actions report to FRA within the time lim it specified in § 209.405(a), even if  the railroad believes that a question exists as to factual elements constituting a violation of the statute or regulation cited on the inspection report. The only exception to this requirement concerns a railroad unable either to initiate or complete remedial actions that comply with the “ Delayed Reports” requirement of § 209.407. If a railroad does contest the allegation,§ 209.405(b) permits the railroad to explain its reasons on the remedial actions report form. To illustrate, while FRA does not expect a railroad to make repairs to a component part that the railroad does not believe is broken or



43674 Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / R ules and Regulationsdefective, § 209.405(b) does require the railroad to explain what actions it took to reach the conclusion that FRA ’s allegation was incorrect. For example, consider a situation in which a railroad disagrees with an inspector’s conclusion that the height of a wheel flange on a car, from the tread to the top of the flange, was 1V2 inches or more, in violation of 49 C .F .R . 215.103(b). Rather than select the category code corresponding to an actual repair job, the railroad would be expected to discuss what actions it took to disprove the inspector’s conclusion. In response to SEPTA’s concern, that by requiring the reporting of remedial actions FRA is in reality obtaining a guilty plea which interferes with the review and negotiations process, FRA states in § 209.405(b) that a railroad’s failure to raise all pertinent defenses on the remedial actions report does not preclude it from doing so later in response to a penalty demand.Section 209.407 sets forth in subsection (a) the procedure that must be followed by a railroad if, upon receipt of written notification from FRA both that assessment of a civil penalty w ill be recommended for a failure by that railroad to comply with a provision of the Federal railroad safety laws and that a remedial actions report must be submitted, it is unable to either initiate and/or complete remedial actions within the time lim it set forth in § 209.405. Each railroad shall have 30 days after the calendar month in which the notification is received to report to FRA in writing the reasons for such delay and a good faith estimate of the date by which the remedial actions w ill be completed. For purposes of determining the calendar month in which written notification is received, the same analysis as applied to § 209.405(a) applies to this subsection as w ell. Further, as explained in the analysis of § 209.405(a), the 30-day time period is provided for the administrative convenience of the railroad, and the pre-existing duty to correct the defect or take other appropriate remedial actions would remain the same as it was before the effective date of these regulations.This subsection also requires that the railroad reporting a delay in either initiating and/or completing remedial actions in a tim ely manner pursuant to § 209.405, shall not simply indicate that corrective actions could not be taken. It shall report to FRA with the necessary level of specificity to indicate why these actions could not be taken. This subsection makes clear that although FRA does not expect a lengthy and technical step-by-step explanation of

why remedial actions could not be taken, the regulations are intended to force a railroad to be somewhat precise in its report. Consider an example from the Track Safety Standards: A  railroad is informed that a recommendation for the assessment of a civil penalty is being made pursuant to 49 C .F .R . 213.109 for the failure of a 39-foot segment of its track to have a sufficient number of crossties which in combination w ill hold gage w ithin the lim its prescribed in § 213.53(b). Under the wording of this subsection, a written explanation to FRA merely stating that “ the defect could not be corrected” would be insufficient. However, an explanation briefly stating either that “ no crossties " are currently in stock but w ill arrive within 45 days and be installed within three days after arrival” or “no funds are currently available to initiate repairs and track has been taken out of service; repairs w ill be completed in 60 days when funds are expected to become available” would fu lfill the regulatory requirement. However, if  immediately upon receiving written notification from FRA that a remedial actions report must be submitted, a railroad in the above example makes a business decision to permanently cease operations over a segment of track, the appropriate section under which to report this remedial action would be § 209.405.Section 209.407(a)(1) provides that each railroad shall submit its explanation of the reasons for its delay in a manner that provides the inspection report number, the inspection date, and the item number. A  photocopy of both sides of the Form FRA F 6180.96 on which the railroad received notification may be used for this purpose. The railroad must retain the original of Form FRA F 6180.96 and, as soon as it finally takes all actions necessary to remedy its failure to comply with a provision of the Federal railroad safety laws, submit it to FRA in accordance with § 209.407(b).Section 209.407(a)(2) requires that upon completing all actions necessary to remedy a failure to comply with a provision of the Federal railroad safety laws, each railroad shall have 30 days after the calendar month in which the actions are completed to report to FRA in writing, in accordance with the remedial action code reporting procedures referenced in § 209.405(a) and (b).FRA w ill expect a railroad to exercise good faith to determine the date by which it w ill complete its remedial actions, and to do so as promptly as possible. However, FRA has dropped the proposed requirement of § 209.407(c) concerning a showing of good cause by any railroad failing to

complete its remedial actions within 90 days of receiving written notification of a failure to com ply with a provision of the Federal railroad safety laws.As set forth in the discussion of § 209.405(b), § 209.407(b) requires a railroad to submit its remedial actions report to FRA under the provisions of § 209.405 even if  the railroad believes that a question exists as to factual elements constituting a violation of the statute or regulation cited on the inspection report. As also set forth in the analysis of § 209.405(b), if a railroad does contest the allegation it may explain its reasons on the remedial action report form and later present all pertinent defenses in response to'a penalty demand.Section 209.409 identifies the penalties FRA may impose upon any person, including a railroad, that violates any requirement of this subpart. These penalties are authorized by 49 U .S .C . 21301, 21304, and 21311 (formerly contained in § 209 of the Safety Act). The penalty provision parallels penalty provisions included in numerous other regulations issued by FRA under authority of the provisions of law formerly contained in the Safety Act. Essentially, any person who violates any requirement of this subpart or causes the violation of any such requirement w ill be subject to a civil penalty of at least $500 and not more than $10,000 per violation. Civil penalties may be assessed against individuals only for w illful violations, and where a grossly negligent violation or a pattern of repeated violations creates an imminent hazard of death or injury to persons, or causes death or injury, a penalty not to exceed $20,000 per violation may be assessed. In addition, each day a violation continues w ill constitute a separate offense. Finally, a person may be subject to crim inal penalties for knowingly and w illfully falsifying reports required by these regulations. FRA believes that the inclusion of penalty provisions for failure to com ply with the regulations is important in ensuring that compliance is achieved not only in terms of submitting the relevant reports of remedial actions taken, but also in development of more accurate inspection and compliance data so as to better determine if railroads are minim izing and correcting safety problems.Environmental Im pactFRA has evaluated these final regulations in accordance with its procedures for ensuring full consideration of the potential environmental impacts of FRA actions,
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j as required by the N ational 
Environmental P o licy  A c t (42 U .S .C .

| 4321 et seq.) and related directives.
: These final regulations meet the criteria 
[ that establish this as a non-m ajor action  

for environmental purposes.

Regulatory Im p act

Executive Order 12866 and D O T  
Regulatory Policies and Procedures

This final rule has been evaluated in  
accordance w ith  existing policies and  
procedures. It is considered to be n o n 
significant under both Execu tive Order 
12866 and the D O T  policies and  
procedures (44 F R  11034; February 26, 
1979). F R A  has prepared and placed in  
the docket a regulatory evaluation  
addressing the econom ic im pact o f the  
final rule. It m ay be inspected and  
photocopied at O ffice  o f C h ie f Cou n sel, 
Federal Railroad A dm inistration, 400 
Seventh Street, S .W ., Room  8201, 
Washington, D .C . 20590. Photocopies  
may also be obtained by subm itting a 
written request to the F R A  Docket Clerk  
at the above address.

FRA believes that, in  general, the  
railroad industry performs repairs or 

, takes other rem edial actions in  response  
to notification by F R A  o f defects and  
violations in  a tim ely and com plete  
manner. Especially  where violations  
have been filed, failure to take 
corrective action co uld  lead to vastly  
increased penalties and even in divid ua l 
liability. These regulations m ay provide  
some additional incentive to take such  
corrective action where it otherwise  
might not be taken, but that potential 
benefit cannot be quantified. H ow ever, 
it is doubtful that these regulations 
alone will reduce the num ber o f  
defective conditions in  the in du stry, or 
that they w ill m aterially reduce the rate 
of train accidents. Further, these  
regulations w ill not change the m anner 
in which F R A  enforces the other Federal 
railroad safety law s; the types o f  
violations for w h ich  safety inspectors  
currently recom m end the assessm ent o f  a civil penalty w ill remain the sam e.

At this tim e, F R A  is unable to 
quantify any direct or indirect safety  
benefit from this final rule. T he  
potential, benefit o f this rule com es  
about by increasing the ability o f the  
railroad industry to m anage quality  
control, as w ell as b y  im proving F R A :s 
ability to efficiently and effectively  
manage its inspection resources. It is 
hoped that railroads, after being  
required by these regulations to report 
remedial actions, w ill create their o w n  
internal databases o f these reports. Although not required by these 
Regulations, an internal analysis o f  this 
information, in  conjunction w ith other

resource management data, might lead railroad management to take actions designed to reduce or effectively respond to defective conditions.The regulations w ill assist FRA in monitoring follow-up actions by railroads with respect to conditions sufficiently serious to warrant possible future civ il penalty actions. Moreover, the regulations hold particular potential for reducing the amount of time safety inspectors spend returning to an inspection location to check on the status of a violation for which a violation report had previously been submitted. Further, the regulations permit FRA to develop more comprehensive safety data, better utilize its lim ited resources, and consistently treat all sim ilarly situated violators of the Federal railroad safety laws.
T he extent to w h ich  these potential 

benefits w ill be realized w ill becom e  
clearer over tim e as both the railroads 
and F R A  learn how  to best use the data 
required by these regulations. W hat  
appears clear at this tim e, how ever, is  
that it w ill not take the realization o f  
m any benefits to offset the relatively  
insignificant co st to society o f 
approxim ately $71,000 per year 
($63,121 to the railroad industry each  
year to fill out the required rem edial 
actions reports and approxim ately  
$7,700 to F R A  to review  the reports).

Regulatory Flexibility A ct
T he Regulatory Flexib ility  A c t  o f 1980 

(5 U .S .C . 601 et seq.) requires a review  
o f rules to assess their im pact on sm all 
entities. In  review ing the econ om ic  
im pact o f  the rule, F R A  has co ncluded  
that it w ill have a m inim al econom ic  
im pact on a m inor num ber o f  sm all 
entities. There are no direct or indirect 
econom ic im pacts for sm all u nits o f  
governm ent, businesses, or other 
organizations; therefore, it is certified  
that this rule w ill not have a significant 
econ om ic im pact on a substantial 
num ber o f  sm all entities under the 
provisions o f  the Regulatory F lexib ility  
A c t. State rail safety agencies remain  
free to participate in  the adm inistration  
o f F R A ’s rules, but are not required to 
do so.

Federalism  Im plications

T h is rule does not have substantial 
direct effects on the States, on the  
relationship betw een the national 
governm ent and the States, or on the 
distribution o f  pow er and  
responsibilities am ong the various  
levels o f governm ent. Therefore, in  
accordance w ith  Executive Order 12612, 
F R A  has determ ined that this rule does  
not have sufficient federalism

im plications to warrant the preparation  
o f a Federalism  Assessm ent.

Paperwork Reduction A ct
T his final rule has inform ation  

co llection  requirements in §§ 209.405 
and 209.407. Section  209.405 provides  
that w hen a railroad is notified in  
w riting b y  an F R A  Safety Inspector that 
a civ il penalty w ill be recom m ended for 
a failure to  co m p ly  w ith  a provision o f  
the Federal railroad safety law s, and  
that a rem edial actions report m ust be  
subm itted, the railroad m ust report to 
F R A  all actions taken to rem edy that 
failure. Section  209.407 has an 
additional inform ation co llection  
requirem ent, stating that any railroad  
unable to either initiate and/or com plete  
rem edial actions w ithin  the tim e lim it 
set forth in  § 209.405 shall subm it a 
written explanation o f the reasons for 
the delay and a good faith estim ate o f  
the date b y  w h ich  the remedial actions  
w ill be com pleted. F R A  is subm itting  
this inform ation co llection requirement 
to the O ffic e  o f M anagem ent and Budget 
for approval under the Paperwork  
R eduction A c t  o f 1980 (44 U .S .C . 3501 
et seq.}. T he p ub lic reporting burden for 
this co llection  o f inform ation is 
estim ated to average approxim ately 23 
m inutes per response, in clu d in g the  
tim e for review ing instructions, 
searching existing data sources, 
gathering and m aintaining the data 
needed, and com pleting and review ing  
the co llection  o f  inform ation. A  Fed eral 
Register notice w ill be published w hen  
Paperwork R eduction A c t approval is 
obtained.

List o f  Su bjects in 49 C F R  Part 209Railroad safety. Railroad remedial actions reporting rules.
The F in a l R u le

In consideration o f the foregoing, 
chapter II, subtitle B, o f title 49, C o d e  
o f Federal R egulations is am ended as 
follow s:

PART 209—[AMENDED]

1. The authority citation for part 209 
is revised to read as follpw s;Authority: 49 U .S .C  subtitle V, part A; 49 
U .S.C . chap. 51 and 57; Pub. L. 103-272; 49 
U .S .C  20301, 20303,20304, 21302, and 
21304; 49 U .S .C  21302 and 21304; 49 U .S.C .
21302, 21304, 21311, and 20901; 49 U .S .C
21303, 21304, and 21102; 49 U .S .C . 20102, 
20103, 20107, 20108, 20110-20114, 20131- 
20143, 21301,21302, 21304, 21311, and 
24902; 49 U .S .C . 103(c); 49 U .S.C . 21302 and 
21304; 49 U .S .C  20302, 20305, 20502-20505. 
20701-20703, 20901, 20902, 21302, and 
80504; 49 U .S .C . 5103, 5104,5110, 5112,
5120, and 5123-5125; and 49 CFR 1.49(c).
(d), (f), (g), (m), (s), (ee), (gg), and internal 
delegations.
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2. By revising § 209.3 to read as follows:

§209.3. Definitions.As used in this part—
Adm inistrator means the Administrator of FRA, the Deputy Administrator of FRA, or the delegate of either.
C h ief Counsel means the Chief Counsel of FRA or his or her delegate.
Day means calendar day.
Federal railroad safety laws means the provisions of law generally at 49 U .S .C . subtitle V , part A  or 49 U .S .C . chap. 51 or 57 and the rules, regulations, orders, and standards issued under any of those provisions. See Pub. L. 103—272 (1994). Before recodification, these statutory provisions were contained in the follow ing statutes:'(i) the Federal 

Railroad Safety A ct o f 1970 (Safety Act) (49 U .S .C . 20101-20117, 20131, 20133- 20141,20143, 21301, 21302, 21304, 21311, 24902, and 24905, and §§ 4(b)(1),(i) , and (t) of Pub. L . 103-272, formerly codified at 45 U .S .C . 421, 431 et seq.)‘,(ii) the Hazardous Materials 
Transportation A ct (Hazmat Act) (49 U .S .C . 5101 et seq., formerly codified at 49 App. U .S .C . 1801 et seq .); (iii) the 
Sanitary Food Transportation A ct o f 
1990 (SFTA) (49 U .S .C . 5713, formerly codified at 49 App. U .S .C . 2801 (note)); and those laws transferred to the 
jurisdiction o f the Secretary o f 
Transportation by subsection (e)(1), (2), 
and (6)(A) o f section 6 o f the 
Department o f Transportation A ct (DOT Act), as in effect on June 1,1994 (49 U .S .C . 20302, 21302, 20701-20703, 20305, 20502-20505,20901,20902,and 80504, formerly codified at 49 App. U .S .C . 1655(e)(1), (2), and (6)(A)). 49 U .S .C . 20111 and 20109, formerly codified at 45 U .S .C . 437 (note) and 441(e). Those laws transferred by the DOT A ct include, but are not lim ited to, the following statutes: (i) the Safety 
Appliance Acts (49 U .S .C . 20102, 20301, 20302, 20304, 21302, and 21304, formerly codified at 45 U .S .C . 1—14,16); (ii) the Locomotive Inspection A ct (49 U .S .C . 20102, 20701-20703, 21302,and 21304, formerly codified at 45 U .S .C . 22-34); (iii) the Accident Reports A ct (49 U .S .C . 20102, 20701, 20702, 20901- 20903, 21302, 21304, and 21311, formerly codified at 45 U .S .C . 38—43);(iv) the Hours o f Service A ct (49 U .S .C . 20102, 21101-21107, 21303, and 21304, formerly codified at 45 U .S .C . 61-64b); and (v) the Signal Inspection A ct (49 U .S .C . 20102, 20502-20505,20902, 21302, and 21304, formerly codified at 49 App. U .S .C  26).

FRA  means the Federal Railroad Adm inistration, U .S . Department of Transportation.

FRA Safety Inspector means an FRA safety inspector, a state inspector participating in railroad safety investigative and surveillance activities under Part 212 of this chapter, or any other official duly authorized by FRA.
Motion means a request to a presiding officer to take a particular action.
Person generally includes all categories of entities covered under 1 U .S .C . 1, including but not lim ited to the following: a railroad; any manager, supervisor, official, or other employee or agent of a railroad; any owner, manufacturer, lessor, or lessee of railroad equipment, track, or facilities; any independent contractor providing goods or services to a railroad; and any employee of such owner, manufacturer, lessor, lessee, or independent contractor; however, person, when used to describe an entity that FRA alleges to have committed a violation of the provisions of law formerly contained in the Hazardous Materials Transportation A ct or contained in the Hazardous Materials Regulations, has the same meaning as in 49 U .S .C . 5102(9) (formerly codified at 49 App. U .S .C . 1802(11)), i.e ., an individual, firm, copartnership, corporation, company, association, joint-stock association, including any trustee, receiver, assignee, or sim ilar representative thereof, or government, Indian tribe, or authority of a government or tribe when offering hazardous material for transportation in commerce or transporting hazardous material to further a commercial enterprise, but such term does not include the United States Postal Service or, for the purposes of 49 U .S .C . 5123— 5124 (formerly contained in §§ 110 and 111 of the Hazardous Materials Transportation Act and formerly codified at 49 App. U .S .C . 1809-1810), a department, agency, or instrumentality of the Federal Government.
Pleading means any written submission setting forth claim s, allegations, arguments, or evidence.
Presiding O fficer means any person authorized to preside over any hearing or to make a decision on the record, including an administrative law judge.
Railroad means any form of nonhighway ground transportation that runs on rails or electro-magnetic guideways, including (i) commuter or other short-haul railroad passenger service in a metropolitan or suburban area and commuter railroad service that was operated by the Consolidated Rail Corporation on January 1,1979; and (ii) high speed ground transportation systems that connect metropolitan areas, without regard to whether those systems use new technologies not associated with traditional railroads; but does not

include rapid transit operations in an urban area that are not connected to the general railroad system of transportation.
Respondent means a person upon whom FRA has served a notice of probable violation, notice of investigation, or notice of proposed disqualification.3. By adding a new Subpart E— Reporting of Remedial Actions, to read as follows:

Subpart E—Reporting of Remedial 
Actions

Sec.
2 0 9 .4 0 1 . P u rp o s e  a n d  scope .
2 0 9 .4 0 3 . A p p l ic a b i l i t y .
2 0 9 .4 0 5 . R e p o r t in g  o f  re m e d ia l a c tion s . 
2 0 9 .4 0 7 . D e la y e d  re p o r ts .
2 0 9 .4 0 9 . P e n a ltie s .(a) The purpose of this subpart is to prevent accidents and casualties arising from the operation of a railroad that result from a railroad’s failure to remedy certain violations of the Federal railroad safety laws for which assessment of a civil penalty has been recommended.(b) To achieve this purpose, this subpart requires that if  an FRA Safety Inspector notifies a railroad both that assessment of a civil penalty w ill be recommended for its failure to comply with a provision of the Federal railroad safety laws and that a remedial actions report must be submitted, the railroad shall report to the FRA Safety Inspector, within 30 days after the end of the calendar month in which such notification is received, actions taken to remedy that failure.(c) This subpart does not relieve the railroad o f the underlying responsibility to com ply with a provision of the Federal railroad safety laws. The 30-day period after the end of the calendar month in which notification is received is intended merely tcf provide the railroad with an opportunity to prepare its report to FRA , and does not excuse continued noncompliance.(d) This subpart requires the submission of remedial actions reports for the general categories of physical defects, recordkeeping and reporting violations, and filing violations, where the railroad can literally and specifically correct a failure to comply with a provision of the Federal railroad safety laws, as reasonably determined by the FRA Safety Inspector. No railroad is required to submit a report for a failure involving either a completed or past transaction or a transaction that it can no longer remedy.
§ 209.403. Applicability.This subpart applies to any railroad that receives written notification from
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an FR A  Safety Inspector both (i) that 
assessment o f a civ il penalty w ill be 
recommended for its failure to co m p ly  
with a provision o f  the Federal railroad 
safety law s and (ii) that it m ust subm it 
a remedial actions report.

§209.405. Reporting of remedial actions.
(a) Except as provided in  § 209.407, 

each railroad that has received written  
notification on Form  F R A  F  6180.96  
from an F R A  Safety Inspector both that 
assessment o f a civ il penalty w ill be 
recommended for the railroad’s failure  
to comply w ith  a provision o f the  
Federal railroad safety law s and that it 
must subm it a remedial actions report, 
shall report on this form all actions that 
it takes to rem edy that failure. T he  
railroad shall subm it the com pleted  
form to the F R A  Safety Inspector w ithin  
30 days after the end o f the calendar 
month in w h ich  the notification is 
received.

(1) Date o f receipt o f notification. If  
the F R A  Safety Inspector provides  
written notification to the railroad by  
first class m ail, then for purposes o f  
determining the calendar m onth in  
which notification is received, the  
railroad shall be presumed to have  
received the notification five business  
davs follow ing the date o f m ailing.(2) Completion o f Form FRA F
6180.96, including selection o f railroad 
remedial action code. E ach  railroad  
shall com plete the remedial actions 
report in the m anner prescribed on the  
report form. T he railroad shall select the 
one remedial action code on the  
reporting form that m ost accurately  
reflects the action or actions that it took  
to remedy the failure, such  as, repair or 
replacement o f a defective com ponent 
without m ovem ent, m ovem ent o f  a 
locomotive or car for repair (where 
permitted) and its subsequent repair, 
completion o f a required test or

inspection , rem oval o f a n oncom plyin g  
item  from service but not for repair 
(where perm itted), reduction o f  
operating speed (where sufficient to 
achieve com pliance), or any  
com bination o f  actions appropriate to 
rem edy the n oncom pliance cited. A n y  
railroad selecting the rem edial action  
code “ other rem edial actions”  shall also  
furnish F R A  w ith  a brief narrative 
description o f the action or actions  
taken.

(3) Subm ission o f Form FRA F
6180.96. T h e  railroad shall return the  
form b y  first class m ail to the F R A  
Safety Inspector w hose nam e and  
address appear on the form.

(b) A n y  railroad co n clu d in g that the 
violation alleged on the in spection  
report m ay not have occurred m ay  
subm it the rem edial actions report w ith  
an appropriate w ritten explanation. 
Failure to raise all pertinent defenses 
does not foreclose the railroad from  
doing so in  response to a penalty  
dem and.

§ 209.407. Delayed reports.
(a) I f  a railroad cannot initiate or 

com plete rem edial actions w ith in  30 
days after the end o f the calendar m onth  
in  w h ic h  the notification is received, it 
shall—

(1) Prepare, in  w riting, an explanation  
o f the reasons for such  delay and a good  
faith estim ate o f the date b y  w h ic h  it 
w ill com plete the rem edial actions, 
stating the nam e and job title o f the  
preparer and in clu d in g either:

(1) A  photo cop y o f both sides o f  the  
Form  F R A  F  6180.96 on w h ich  the 
railroad received notification; or

(ii) T he follow in g inform ation:
(A) T h e  inspection report num ber;
(B) T he in spection date; and
(C) T he item  num ber; and
(2) S ig n , date, and subm it such  

written explanation and estim ate, by

first class m ail, to the F R A  Safety  
Inspector w hose nam e and address 
appear on the notification, w ith in  30 
days after the end o f the calendar m onth  
in  w h ic h  the notification is received.

(b) W ith in  30 days after the end o f the 
calendar m onth in  w h ich  all such  
rem edial actions are com pleted, the  
railroad shall report in  accordance w ith  
the rem edial action code procedures  
referenced in  § 209.405(a). T he  
additional tim e provided b y this section  
for a railroad to subm it a delayed report 
shall not excuse it from liability  for any  
co ntin uin g violation o f a provision o f  
the Federal railroad safety law s.

§209.409. Penalties.

A n y  person w h o  violates any  
requirem ent o f this subpart or causes  
the violation o f any such  requirem ent is 
subject to a c iv il penalty o f  at least $500 
and not more than $10,000 per 
violation , except that: Penalties m ay be 
assessed against in divid ua ls o n ly  for 
w illfu l violations, and, where a grossly  
negligent violation or a pattern o f ' 
repeated violations has created an  
im m inent hazard o f death or injury to 
persons, or has caused death or injury, 
a penalty not to exceed $20,000 per 
violation m ay be assessed. E ach  day a 
violation  continues shall constitute a 
separate offense. A  person m ay also be 
subject to the crim inal penalties  
provided for in  49 U .S .C . 21311 
(formerly co dified  in 45 U .S .C . 438(e)) 
for k n o w in gly  and w illfu lly  falsifying  
reports required b y this subpart.

Is s u e d  in  W a s h in g to n , D .C ., o n  A u g u s t  16, 
199 4 .

N o te : The following Inspection Report/ Remedial Actions Report will not appear in the Code of Federal Regulations.
Jo le n e  M . M o lito ris ,
Administrator.

BILLING CODE 4910-06-P
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RAILROAD FOLLOW-UP INSTRUCTIONS Return this form to the following address:

t. O w e violating th * Federal Railroad safety lows faam adiatoiy lh s  tim a allow ed to  fit*  this report does not allow  a 
violation to  continua.

1 Report lam adial «Q ian* w ithin 30  day» a lia r tha and o f th * month in which notification o f th * recommendation for th * 
eesm w n to fa  cm ! penalty w e  recatred. N O T E : I f  rem edial action* cannot ba taken w ithin tba JO-day period. w i 
explanation c f the reason for the delay inuat ba rubtnittad to  th * adchea* indicatad cn this report

3. Enter dw typ * o f rem edial «ction* taken, using the appropriate Ram* dial Action» 8outc* C o d e fa r each itera 
number.

4. Enter th * com pletion dale o f th * rw e rlia l action* for each aero number.

3 . Th* «d iv ism i m m pl«ing the rem edial action* rapon farm  far th * railroad a n t  a tte n d  d a l* th * fe re , thereby 
atlenint > 0  dw com pletion o f th * m e d ia l action* report for a ll len* numb*»* N O T E : This ram adnl action* report m 
■Tended la  paovid* FR A  w ith  in fh n aeife i o f ̂ pacific a c tio n  token by th * railroad io iw p — « tn m v i f e e m  iW  .  
fcDur* lo  ooeepiy anth a proviuon o f th * Fedw al Railroad t'fe ty  law * he been alleged; subananan o f tfai* report doe* 
gg  preclude th * railroad Som later 4 b a y  *11 partim nt d ei n e * m {esporne to  a penalty dam m L6. Med to thaaddraesindm ad on tb r top right o f this page

W A R N IN G ! Any panan who vioimaa any taquirnnam  o f 49 G F R  SubpBt B-Raaaadbl A c tio n  or cauam the violation
o f m y  *uch raquram ant i*  subject to a c iv il penalty o f i t  boat JSOO and oot mare than S I  OfiOO per v io ia tia i except
that PwHtowawy b *  e * *e *J  againal jadjviduala only far w illA il em brione, and, wfaac* a gtiaaly nagljpent violation or 
* pattern of lepeaHd viobtton* h i*  created an bam nant b o ard  o f death w  in jw y  •»  P «w m , or h e  earned death e
t y r y .  a penalty not to  e n eed C Q .000  per violation an y b a a e e e A  Each day a violation commuto risali oom tsut* a
■panto e fb n s  A  p m «  may also baaubjact to  thacn am al p a n iti**  proridad fa r fa  49  U & C  2 1 311 (farm arty
codifiad at 45 U .S .C  4 3 fi(a )) fa r knowingly and wOUuily falsifying report» taquànd by Subpart E-Ramadml A ctio n .
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

50 CFR Part 20
RIN 1018-AA24

Migratory Bird Hunting; Proposed 
Frameworks for Late-Season Migratory 
Bird Hunting Regulations

AG EN CY: Fish and W ildlife Service, Interior.
ACTION: Proposed rule; supplemental.
SUMMARY: The Fish and W ildlife Service (hereinafter the Service) is proposing to establish the 1994-95 late-season hunting regulations for certain migratory game birds. The Service annually prescribes frameworks, or outer lim its, for dates and times when hunting may occur and the number of birds that may be taken and possessed in late seasons. These frameworks are necessary to allow State selections of final seasons and lim its and to allow recreational harvest at levels compatible with population and habitat conditions. 
DATES: The comment period for proposed late-season frameworks w ill end on September 2,1994.
A D D RESSES: Comments should be m ailed to Chief, Office of Migratory Bird Management, U .S . Fish and W ildlife Service, Department of the Interior, ms 634—A R LSQ , 1849 C Street, NW ., Washington, DC 20240. Comments received w ill be available for public inspection during normal business hours in room 634, Arlington Square Building, 4401 N. Fairfax Drive, Arlington, Virginia.
FOR FURTHER INFORMATION CONTACT: Paul R. Schm idt, Chief, O ffice of Migratory Bird Management, U .S . Fish and W ildlife Service, Department of the Interior, ms 634—A R LSQ , 1849 C Street, N W ., Washington, DC 20240, (703) 358- 1714.
SUPPLEMENTARY INFORMATION: Regulations Schedule for 1994On April 7,1994, the Service published for public comment in the Federal Register (59 F R 16762) a proposal to amend 50 CFR part 20, with comment periods ending July 21 for early-season proposals and September 2 for late-season proposals. On June 8, 1994, the Service published for public comment a second document (59 FR 29700) which provided supplemental proposals for early- and late-season migratory bird hunting regulations frameworks.On June 23,1994, a public hearing was held in Washington, D C, as

announced in the April 7 and June 8 
Federal Registers to review the status of migratory shore and upland game birds. Proposed hunting regulations were discussed for these species and for other early seasons.On July 12,1994, the Service published in the Federal Register (59 FR 35566) a third document which dealt specifically with proposed early-season frameworks for the 1994-95 season.On August 4,1994, a public hearing was held in Washington, D C, as announced in the April 7, June 8, and July 12 Federal Registers, to review the status of waterfowl. Proposed hunting regulations were discussed for these late seasons. The Service later published a fourth document containing final frameworks for early seasons from which w ildlife conservation agency officials from the States and Territories selected early-season hunting dates, hours, areas, and lim its.This document is the fifth in the series of proposed, supplemental, and final rulemalung documents for migratory bird hunting regulations and deals specifically with proposed frameworks for the late-season migratory bird hunting regulations. It w ill lead to final frameworks from which States may select season dates, hours, areas, and lim its. A ll pertinent comments on the proposals received through August 4,1994, have been considered in developing this document. In addition, new proposals for certain late-season regulations are provided for public comment. The comment period is specified above under DATES. Final regulatory frameworks for late-season migratory game bird hunting are scheduled for publication in the Federal Register on or about September 23,1994.
Presentations at Public HearingA  report on the status of waterfowl was presented. This report is briefly reviewed below as a matter of public information, and is a summary of information contained in the “ Status of Waterfowl and Fall Flight Forecast” report.The onset of spring in arctic and subarctic nesting areas this year was intermediate between that of 1992, w hich was one of the latest springs on record, and 1993, which was one of the earliest. Nesting phenology in the Arctic was more variable than last year and production from most populations w ill be near average. In nesting areas farther south, several Canada goose populations w ill benefit from improved habitat conditions in central Canada and the northcentral U .S . Most goose and swan populations in North America remain

num erically sound and the size of most fall flights w ill be only slightly smaller than those of last year. O f continuing concern, however, is the declining number of Atlantic and Southern James Bay Canada geese. Also of concern are dusky Canada geese, whose numbers appear to have stabilized, but at a level approximately half of those observed in the 1970’s.In 1993, the breeding population of ducks was lower than in 1992. However, improved habitat conditions in the northcentral U .S . resulted in increased production from that region, and led to a fall flight similar in size to that of1992. During the 1993 hunting season, recovery rates of mallards were lower than rates from the 1992 season. However, recovery rates of immature mallards during the last two waterfowl seasons were greater than those from the 1988-91 period. In 1994, the estimated number of ducks in the surveyed area was 32.5 m illion, an increase of 24 percent from that in 1993 and similar to the long-term average. The estimated number of mallards was 7.0 m illion, which was higher than the estimate of 5.7 m illion in 1993 and sim ilar to the long-term average. Estimates for seven of the other nine principal species were higher in 1994 than in 1993; the estimates for canvasbacks and scaup were sim ilar to those of last year. Numbers of gadwall, green-winged teal, blue-winged teal, and northern shovelers were above their respective long-term averages; whereas estimates for mallards, American wigeon, redheads, and canvasback were similar to long-term averages. Estimates of northern pintails and scaup remained below their 1955-93 means. The number of ponds in May increased 47 percent this year, and was higher than the longterm average. Improved habitat conditions throughout most of the midcontinent region led to large increases in production indices. The predicted fall- flight index for mallards (12.0 million) is 36 percent higher than that of last year. The total duck fall-flight index for 1994 is 71 m illion birds, which is sim ilar in size to those which occurred during the early 1980’s.Dr. Robert Trost reviewed harvest and hunter participation statistics from the 1993-94 hunting season. Harvest and hunter activity remained essentially unchanged from the previous year, with notable exceptions of increases in Canada goose and wood duck harvests. Harvest age ratio information suggested that production improved for ducks and was markedly improved for geese in1993. Band-recovery data indicate that the reduced harvest rates of ducks in recent years continued in the 1993«-94



Federal R egister / Vol. 59, No. 163 / W ednesday, August 24, 1994 / Proposed Rules 43685hunting season. Although harvests of Canada geese are increasing with increasing Canada goose populations, harvests of some snow goose stocks appear to be declining despite marked increases in populations. This has happened despite increasingly more liberal harvest regulations. Further discussion was presented on the complexities of population-specific harvest management o f geese when populations of different status overlap during the period of harvest. Final comments highlighted the importance of accurate information to ensure proper management of all migratory game bird populations.Review o f Comments Received at Public HearingTen individuals presented statements at the August 4,1994, public hearing. These comments are summarized below.Dr. Rollin Sparrowe, President of the Wildlife Management Institute, expressed optimism for the recovery of duck populations this year following many years of decline due to poor habitat conditions and praised many wildlife agencies, private organizations, and individuals for maintaining their support during several years of adversity. However, now that recovery appears to be under way, he indicated that some, liberalization in harvest regulations was warranted but the major question was how much and how fast should these liberalizations be implemented. He strongly urged all those participating in the process to listen to one another and to not confuse the public by disagreements in regulatory proposals between the Service and Flyway Councils. He added that a single year of recovery did not constitute an upward trend. Finally, he requested everyone to work together and to focus their efforts on habitat programs, since habitat is the principal component needed to sustain a full recovery of duck populations to objective levels.The California Waterfowl Association, represented by Mr. Walter Sikes, urged the Service to adopt waterfowl hunting regulations proposed by the Pacific Flyway Council. They believe that the proposed regulations would provide greater incentives for duck hunters to maintain habitats and manage private lands for waterfowl than continuing with the proposed restrictive regulations. They believe that increases in the waterfowl breeding population size and the fall flight, this year, also justify liberalizing hunting regulations. The California Waterfowl Association questioned if previous harvest

restrictions assisted in the recovery of waterfowl populations from low levels. They suggested that the Service has imposed restrictions based on a trend towards continental waterfowl management and a desire for sim plified regulations. They believe that this may unnecessarily restrict hunting opportunities on healthy populations and that regulations should be consistent with population distribution and habitat conditions within a flyway.M r. Brian Cavey, a legislative assistant for Senator M ax Baucus of Montana, supported recommendations put forth by the Central and Pacific Flyway Councils. He stated that Montana is a primary production area for most of the U .S ., Canada, and other nations to the south and that this year’s duck breeding population reached 1.4 m illion. He pointed out that this is an all-tim e high estimate and 60 percent greater than the 30-year average and that this great response was inpartly due to improved habitat conditions and landowner- sportsman-govemment cooperation in habitat programs.Mr. Cavey indicated that last year about 14,000 hunters pursued waterfowl in Montana and numbered over 400,000 in the Central and Pacific Flyways. However, he was disappointed in the significant declining trends in waterfowl hunters observed over the past 20 years. He pointed out that this decline w asin part due to the reduction in hunting stocks of birds and hunting restrictions which accompanied these losses.Mr. Cavey pointed out that this year’s duck breeding population estimate represented the second successive year of increases. Although it was known that a variety of circumstances contributed to this improvement, the Conservation Reserve Program (CRP) and the cooperative efforts of private landowners and State and Federal agencies have resulted in significant improvement in duck breeding habitat. He indicated that the hunters in Montana and the surrounding States expect and deserve the opportunity to share in the wealth of these improved waterfowl resources. Further, he recommended that the conservative increases in bag lim its and season lengths recommended reflect an appropriate response to the current abundance of birds in the two flyways.Mr. Bruce Barbour, representing the National Audubon Society, indicated that Eastern and Western Populations of tundra swans are increasing and stable, respectively, and had no concern over current population levels. He supported efforts to restore breeding populations of trumpeter swans throughout their

historic breeding range. W ith respect to Canada geese, he pointed out that most populations are doing w ell, but that there is continued concern for the status of dusky, Aleutian, Southern James Bay, and Atlantic Populations. The M id- Continent Population of snow geese remains of concern, as record high populations are degrading brood-rearing areas and as a result are exhibiting density-dependent population characteristics such as reduced clutch size, declines in gosling growth rates and body size and reduced juvenile survival. Increasing long-term habitat degradation on breeding areas is highly probable and a resultant future population crash is possible. For these reasons, the National Audubon Society supports extension of the closing framework date to February 28 in all southern tier (wintering) States in the Central Flyw ay.For ducks, he identified a series of factors that have contributed to exceptionally good production across primary duck producing areas of the prairie and parkland region of the U .S . and Canada. However, he indicated that even though one excellent production year is not yet a trend, excellent water conditions have persisted through the summer and recovery in duck populations appears to have started. For these reasons, he stated that some liberalization in hunting regulations is possible, but advised cautious restraint that would not jeopardize recovery. He suggested that our goal should be to return as many breeding pairs as possible to the nesting grounds and to take fu ll advantage of the likely excellent nesting conditions again in 1995 and continue the progressive recovery that is underway. He recommended that the Service continue the restrictive harvest regulations on pintail, hen mallards, black ducks, redheads, and canvasbacks. With respect to canvasbacks, the National Audubon Society supports the Service’s proposed harvest strategy. However, he cautioned that the Service should consider the use of area closures in specific areas where canvasbacks heavily concentrate and where they may be especially vulnerable. Finally, he supported various types of existing Federal programs and legislation that would protect migratory bird habitats.In addition, he urged increased funding for the National W ildlife Refuge Program and indicated great concern for the proposed extension o f the Intracoastal Waterway in Texas and its potential impact on the Laguna Madre and to those populations of redheads,
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reddish egrets, and other species that depend on these habitats.M r. K .L . Cool, representing the Central Flyway Council, stated his concern For the long-term downward trend in the number of waterfowl hunters. He pointed out that the factors responsible for this decline have not been identified, but undoubtedly include: decreased duck numbers from drought, habitat loss and change, controversy over non-toxic shot implementation, cost of licenses and ammunition, and complex hunting regulations. He noted that this year we have a chance to reverse this trend by developing both a biological arid practical hunting framework that w ill protect waterfowl populations.M r. Cool provided substantial evidence of the contribution of the United States Department of Agriculture’s CRP to improvements in this year’s duck production and predicted increase in this year’s fall flight. He indicated that an estimated 3 m illion ducks were hatched in CRP fields in the northcentral U .S . this spring. He commended the Service for their realistic proposed increase in bag lim its for ducks. He suggested that the change w ill send the correct message that waterfowl numbers are improving and w ill call appropriate attention to duck species and sexes still of concern. With the recommended bag-lim it structure, we w ill be able to work with hunters to direct harvest away from certain species and sexes, while welcoming waterfowl hunters and conservationists back to the marsh to harvest an abundant renewable natural resource.Mr. Cool then provided the rationale for the Central Flyway Council’s desire to amend the Duck Stamp A ct to change the minimum age requirement from 16 to 18. He could not support the decision to eliminate the point-system option from the regulatory frameworks. In this regard, he pointed out the success in States using the point system in directing harvest pressure towards species of abundance and away from species and sexes of concern. He requested that the Service offer a point system at parity this year and in the coming year provide the Flyways with a forum for further evaluation of this bag-lim it option. He also requested reconsideration of the request to allow all Flyways an additional 7 days of hunting opportunity for ducks. He applauded the Service for accepting all goose and swan recommendations.Representative Steve Gunderson (Wisconsin) expressed concern about a 9-day special September teal season being offered to “ non-production

States”  while production States must wait for the late-season period. He supported the opening of the canvasback season Flyway-wide with certain minimum restrictions as recommended by the Upper-Region Regulations Committee of the M ississippi Flyway Council. He also endorsed a procedure recommended by the Upper-Region Regulations Committee of the M ississippi Flyway Council to manage Canada goose harvests in the M ississippi River Subzone in southwest W isconsin.Mr. Scott Sutherland, representing Ducks Unlim ited (DU), In c., commented that this has been an exceptional year for waterfowl production and the basis for much optimism. The DU Continental Plan has now been completed and now serves as a guide for directing D U ’s resources to the areas and species of greatest need. With respect to geese, he stated that although most populations are healthy, nine populations still remain a concern, including: cackling, dusky, Aleutian, Atlantic, and the Southern James Bay Populations of Canada geese; Pacific white-fronted geese; Pacific black brant; emporer geese; and Wrangle Island snow geese. He stated that breeding-population surveys and banding should be improved, and encouraged the National Biological Survey and the Service to direct sufficient resources to the collection and analysis of this information. With respect to ducks, he stated that several species are still below North American Waterfowl Management Plan goals, including the m allard, black duck, American wigeon, blue-winged teal, canvasback, and scaup; Steller’s and spectacled eiders are also of concern. Overall, this year showed dramatic increases in die status of most ducks and underscores the need to continue to expand and improve operational survey and banding programs. These improvements in the database would allow the development of more refined regional and flyway management plans for all species. This year’s fall flight w ill show a dramatic increase over last year and is directly related to improved precipitation and habitat programs currently in place, especially in the prairie areas of the north-central U .S . The CRP has greatly benefitted ground-nesting ducks. The funding for the North Americari Wetlands Conservation A ct must also be maintained to restore and enhance wetland habitats.Mr. Sutherland supported the recommendations of the four Fly way Councils. He pointed out that these recommendations were based on sound biological rationale and that careful

liberalization for ducks is now warranted.Representative Jay Dickey from the 4th Congressional District in Arkansas, supported a 10-day extension of the duck-hunting season in Arkansas and other areas. This would allow families additional time to spend together, while providing a boost to our economies. He congratulated the Service for guarding our duck resources through the past difficult times and making this request for liberalization possible at this time.Representative Tim Petrie from the 6th Congressional District in Wisconsin, indicated that he would like to summarize concerns of 4,200 sportsman that signed a petition that requested an additional 9 days of duck hunting opportunity. He pointed out that the increase in the number of days from 30 to 39 would compensate W isconsin hunters for days not allowed for special September teal seasons that are given to most M ississippi Flyway States. He noted that duck stamp sales in W isconsin have fallen from 95,000 in 1990 to 77,000 in 1992. In contrast, he stated that duck populations have recovered and are now above long-term averages. W isconsin sportsmen have contributed to these expanding populations by participating in habitat and nest-improvement programs and are deserving.of additional duck-hunting opportunity.Dr. Gary W ill, representing the Pacific Flyway Council, agreed with most proposed frameworks governing duck hunting, with the exceptions that the daily bag lim it of pintails should be increased by 1 drake and the season length should be increased by 7 days in all Flyways. Regarding the pintail limit, he said that the 1994 breeding population of 2.9 m illion pintails is 45 percent more than in 1993 and higher than when regulations allowed 7 pintails in the Pacific Flyway and up to 10 birds elsewhere. M itigating the effects of the increased lim it, he noted that the number of active adult hunters was down 61 percent in 1993 from that in 1984 and the direct recovery rates for pintails, which were about h alf of that for m allards, decreased from 0.0225 to 0.0111 during 1985-87 and 1988-92, respectively. Considering the forecasted size of the fall flight, the additional week was both reasonable and biologically sound.Dr. W ill recommended allowing modest liberalization of the take of white-fronted geese in California, Oregon, and Washington, which he estimated would result in an additional harvest o f approximately 3,75 0  while still allowing a 5-10 percent annual population growth. He said that the



Federal Register / Vol.population would likely be at an objective level this fall, and development of the Service’s requested long-term harvest strategy for this population would be completed. Lack of that strategy should not be a prerequisite to the Council’s recommended changes.Dr. W ill reemphasized the Council’s support for restrictions on tundra swan hunting in portions of the Pacific Flyway to minim ize the accidental take of trumpeter swans, including an early closure in Utah and closing a portion of the Green River area in Utah to swan hunting. However, he urged adding 300 permits to Utah in compensation for lost harvest opportunities because of these restrictive measures. He encouraged the Service to continue to cooperate with the Council and participating States in the management o f the Rocky Mountain Population of trumpeter swans. Efforts would include allowing a continued reasonable harvest of tundra swans while accommodating trumpeter swan range expansion to solve winter bottleneck problems in southeastern Idaho.Flyway Council Recommendations and Written CommentsThe preliminary proposed rulemaking which appeared in the April 7 Federal Register, opened the public-comment period for late-season migratory game bird hunting regulations. As of August 4* 1994, the Service had received 82 comments; 54 of these specifically addressed late-season issues. The Service also received recommendations from all four Flyway Councils. The Flyway Councils generally supported no change” in frameworks for most migratory game bird hunting seasons.Only those written comments are included herein where there is a difference between a Council recommendation and the Service’s proposal. Late-season comments are summarized and discussed in the order used in the April 7 Federal Register.Only the numbered items pertaining to late seasons for which written comments were received are included.GeneralThe California Waterfowl Association urged the Service to consider the link between hunting opportunities and hunter support of habitat programs when formulating regulations. They believe that the current sizes of waterfowl populations justify a relaxation of restrictions.An individual from California requested that waterfowl harvests should be managed on a flyway basis.

59, No. 163 / Wednesday, August 24The Nebraska Low Plains Waterfowlers’ Association requested liberalizations in duck hunting frameworks this year. They requested that, if  both season length and bag lim its cannot be increased, season length alone should be liberalized. They believe that it is time to reward sportsmen for their support of waterfowl management.The Minnesota Department of Natural Resources urged the Service to liberalize season length rather than bag lim its if  both could not be liberalized this year.Dr. Robert McLandress, Director of the Waterfowl and Wetland Program of the California Waterfowl Association, expressed his concern for the 65 percent decrease in California waterfowl hunters during the past two decades and the impact of such losses on wetland habitat preservation and maintenance. He noted that the number of California waterfowl hunters was more highly correlated with pintail harvests and pintail breeding populations than with harvests and populations of other ducks.Walter R. Sikes, representing the California Waterfowl Association, noted that 1994 would be the second year of good production for Pacific Flyway duck populations which should provide relief to the existing restrictions. He said that reduced waterfowl populations and hunting opportunities had discouraged support for habitat restoration efforts in California; but nonetheless, California waterfowlers have spent m illions of dollars on waterfowl habitat improvement programs in that State. He indicated that historical data support relaxation of regulations, noting that during years^vith sim ilar duck populations, seasons were 31 percent longer, bag lim its were 75 percent higher, and hunter numbers were at least 35 percent greater than in 1993.Two local sportsmen’s organizations from Massachusetts requested thresholds figures for all species of waterfowl as to when seasons shall be opened or closed.
1. DucksA . General Harvest Strategy

C o u n c il  R e c o m m e n d a t io n s : The Pacific Flyway Council recommended seasons and lim its sim ilar to those in effect during 1985-87 (with the exception of pintail) when significant reductions in bag and season length were imposed to protect certain declining duck populations. The Council presented information on duck populations, hunter numbers, and duck harvest in support of their recommendations. Compared to that period, the current breeding population estimates of mallards, pintails and total

1994 / Proposed R ules 43687ducks are up 22 percent, 13 percent and 20 percent respectively. Additionally, current breeding population estimates for all ducks except scaup are above their respective levels of 1985, which was the first year restrictive regulations were mandated.Recent trends of duck breeding populations are upward compared to generally declining trends through the 1980’s. Production estimates this year are excellent and the fall flight forecast of 71 m illion ducks is substantially above the estimates for 1985-87 which ranged from 55 to 66 m illion. The 1993 estimate of Pacific Flyway adult waterfowl hunters was 29 percent below the 1985-87 average, and was the second lowest on record. Although hunter numbers in 1993 increased for the first time since 1983, and additional hunters are anticipated in 1994, hunter numbers are not expected to approach the 1985—87 level. Band-recovery rates from birds banded in reference areas important to the Pacific Flyway indicate that substantial reductions in harvest rate for mallards and pintails occurred between 1985-87 and 1988-92, e.g. -27 and -51 percent for mallards and pintails, respectively.B. Framework Dates
C o u n c il  R e c o m m e n d a t io n s :  The Central Flyway Council recommended that the hunting season frameworks for duck, coot, and merganser seasons begin on the Saturday nearest October 1, (October 1,1994) and extend until the Sunday nearest January 20 (January 22, 1995).The Upper-Region and Lower-Region Regulations Committees of the M ississippi Flyway Council recommended framework opening and closing dates of the Saturday nearest October .1 to January 20. The Lower- Region Regulations Committee also recommended that opening and closing dates be established as a basic regulation and not fluctuate annually.The Pacific Flyway Council recommended outside season dates of the Saturday closest to October 1 to the Sunday closest to January 20. Floating framework dates are recommended because (1) the flyway has traditionally been offered Saturday openings and Sunday closing for most migratory game birds, (2) implementing a fixed calendar date, as recommended by the Service, w ill further restrict hunting opportunity in those States that traditionally open hunting on Saturday and close on Sunday, (3) departure from this traditional format w ill be confusing and unnecessarily restrictive, (4) there are no biological consequences to floating frameworks since we are dealing with
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only plus or minus 3 days in opening and closing dates, (5) a Saturday ^ opening allows participation by school- age hunters and those that have a traditional work week, (6) there are no biological or political justifications which warrant a change from previous outside framework dates.C Season Lengths
Council Recommendations: The Atlantic Flyway Council and the Upper- Region and Lower Region Regulations Committees of the M ississippi Flyway Council recommended a 40-day duck season.The Central Flyway Council recommended that for the High Plains M allard Management U nit, season length would be 69 days, 16 of which must occur starting no earlier than the Saturday closest to December 10 (December 10,1994). For the remainder of the Flyway (Low Plains portion), the Council recommended a season length of 53 days.The Pacific Flyway Council recommended a season length of 79 days, with 7 additional days in  the Columbia Basin Mallard Management Unit.
Written Comments: The Minnesota Department of Natural Resources supported the M ississippi Flyway Council’s Upper-Region Regulations Committee recommendation for a 40- day duck season.An individual from California asked that the Service consider allow ing 86 days of duck hunting in the Pacific Flyway.The Nebraska Low Plains Waterfowlers’ Association urged the Service to allow 46 days of duck hunting in the Low Plains portion of the Central Flyway.The W isconsin Department o f Natural Resources requested that the Service reconsider its proposal for a 30-day duck season with a 4-bird daily bag lim it. They suggested that if the Service feels a more conservative season is necessary this year, then a 40-day season with a 3-bird daily bag lim it would be more acceptable.The W isconsin Department of Natural Resources endorsed the recommendations of the M ississippi Flyway Council’s Upper-Region Regulations Committee. They also expressed concern that “ non-production States”  are offered a 9-day special teal season while production States are not offered some type of compensatory opportunity.Two local sportsmen’s organizations from Massachusetts requested a 35-day season for duck hunting in the Atlantic Flyw ay.

Several individuals from Arkansas asked that instead of increasing the daily bag lim its from 3 to 4 birds, the Service consider increasing the season length from 30 to 40 days for duck hunting.Congressman Don Sundquist of Tennessee endorsed the M ississippi Flyway Council’s recommendation for a 40-day season with a 4-bird daily bag lim it and urged the Service to reconsider the 30 day season proposal.The Tennessee W ildlife Resources Agency encouraged the Service to adopt a season framework for ducks that included additional days and supported 40 days as biologically justified.The Illinois Department of Conservation urged the Service to consider a 40-day season framework with a 3-bird daily bag lim it.Congressman Steve Gunderson of W isconsin expressed concern for the Service’s proposal to allow a 30-day season and asked that consideration be given to a 40-day season with a 3-bird daily bag lim it to provide more recreational opportunity for hunters.Both the W isconsin W ildlife Federation and the W isconsin Conservation Congress asked the Service to consider a 40-day season with a 3-bird daily bag lim it.The M ichigan Department of Natural Resources expressed concern that the Service did not support the M ississippi Flyway proposal for a 40-day season with a 4-bircl bag lim it and suggested if further protection was warranted, they would prefer a 40-day season with a 3- bird daily bag lim it The Indiana Department of Natural Resources disagreed with the Service’s proposal and asked for reconsideration of a 40-day, 4-bird bag lim it, but would accept a 3-bird bag lim it and a 40-day season, if  necessary.The Kentucky Department of Fish and W ildlife Resources indicated preference for an increase in the season length rather than an increase in the daily bag lim it, but stated that they may support the decisions of the Service, if conservative measures were necessary, based on additional information.The Ohio Department of Natural Resources asked for a season of 40 days with a 4-bird bag lim it, but if  not acceptable to the Service, would opt for a longer season over an expanded bag lim it.The South Carolina Department of Natural Resources felt that State input was being disregarded and that the Service’s restrictive proposal does not show support for hunting and w ill be difficult to explain to the sportsman.

E. Bag Limits
Council Recommendations: The Atlantic Flyway Council requested a 4- bird bag lim it for their regular duck season, which w ill include no more than 1 canvasback, 1 black duck, and 1 pintail; 2 wood ducks and 2 redheads; and 3 mallards of which only 1 may be a hen.The Central Flyway Council requested that the Service review its policy for the use of the point-system bag lim it option that requires that it be no more liberal than the conventional bag lim it.The Central Flyway Council recommended that with respect to duck, coot and merganser hunting regulations, that States selecting the High Plains Mallard Management Unit season option of additional late hunting opportunity may select either the point system or the conventional bag for establishing daily possession lim its in the entire State.The Central Flyway Council recommended that for those States where the daily bag and possession lim its are established by the conventional bag lim it, the daily bag would be 4 birds with species and sex restrictions as follows: hen mallard, pintail, redhead, mottled duck, and canvasback, 1 bird; wood duck, 2 birds; all other species and sexes not mentioned above, 4 birds. The possession lim it would be twice the daily bag lim it.The Central Flyway Council recommended that for those States where the daily bag and possession lim its are established by the point- system bag lim it, point values for species and sexes would be as follows: redhead, canvasback, hen m allard, pintail, hooded merganser and mottled duck, 100 points each; wood duck, 50 points each; mallard drake, gadwall, wigeon, green-winged teal, blue-winged teal, cinnamon teal, shoveler, whistling duck, common and red-breasted merganser, 20 points each; all other species and sexes of ducks, 35 points each. The possession lim it under the point system would be the maximum number of birds that legally could have been taken in 2 days.The Lower-Region Regulations Committee-of the M ississippi Fly way Council recommended a point-system bag-limit option that would provide, for several species, 1 more bird in the daily bag lim it than die conventional bag lim it.The Upper-Region and Lower-Region Regulations Committees of the M ississippi Flyway Council requested that the Service review its current point- system bag-limit policy. They feel that



Federal Register / VoL 59, N o. 163 / W ednesday, August 24, 1994 / Proposed Rules 43689at least 1 more bird should be allowed in the point system than in the conventional bag lim it The Upper-Region and Lower-Region Regulations Committees of the Mississippi Flyway Council recommended that the overall duck bag limit be increased from 3 to 4, that the number of male mallards allowed be increased from 2 to 3, and that 1 canvasback be allowed daily. The Lower-Region Regulations Committee also recommended a restriction of 3 mottled ducks in the 4-bird daily lim it. Other species/sex restrictions would be the same as last year.The Pacific Flyway Council recommended that the Service: (1) review its current point-system policy,(2) work with both Pacific and Central Flyway Technical Committees to interpret available data, and (3) consider all available new information and evaluate the point system against other bag-limit systems.The Pacific Flyway Council recommended a daily bag lim it of 5 ducks, including not more than: 4 mallards, only 1 o f which may be a hen;2 pintails, only 1 of which may be a hen; 2 redheads; and 1 canvasback.
Written C o m m e n ts : The Minnesota Department of Natural Resources supported the M ississippi Flyway Council’s Upper-Region Regulations Committee recommendation for a daily bag limit of 4 ducks.An individual from California requested that the Service consider increasing the total duck daily bag lim it to 5, the mallard lim it to 5, and the pintail limit to 2 in the Pacific Flyway.The Nebraska Low Plains Waterfowlers’ Association urged the Service to allow a daily bag lim it of 3 mallards in the Low Plains portion of the Central Flyway.An individual from California requested that the duck daily bag lim it be increased to 6, with a 1 or 2 daily bag limit for mallards, or no mallards at all as an acceptable alternative. He also requested increasing the daily bag lim it of pintails to 2.Dr. Robert McLandress, Director of the Waterfowl and Wetland Program of the California Waterfowl Association, presented historical information on regulations and harvests of pintails and believed that an increase in the pintail daily bag limit to at least 3 birds was warranted and would provide much needed encouragement for hunters and habitat management in California. He believed bag lim it restrictions for mallards in California were inappropriate given evidence of a preponderance of California produced mallards in the harvest, consistently

high nesting success and good brood survival. He believed the breeding population decline in California in 1994 was caused by the elimination o f set- aside rice lands, favored by nesting mallards; however, there were significant increases elsewhere in the State. In addition to increased lim its of mallards and pintails, he recommended an addition of 1 duck to the daily bag lim it and 8 additional days.The Oklahoma Department o f W ildlife Conservation requested that the Service work with the Flyway Councils to cooperatively review its policy on the use of the point system for determining daily bag lim its for ducks. It was pointed out that the Central Flyway Council believes that the 1990 point- system review contained misinterpretations and omissions that should be cooperatively resolved prior to any decision on the use o f this important harvest-management tool. Further, they stated that the process used for the handling o f the updated review o f the point system appeared to be a breach of the cooperative spirit and partnership approach to migratory bird management programs in the Central Flyway.F. Zones and Splits
C o u n c il  R e c o m m e n d a t io n s : The Pacific Flyway Council recommended continuation of the Southern San Joaquin Valley Waterfowl Zone in California in 1994 and that this zone be made permanent. About 3,500 acres o f Tulare Basin wetlands are managed as duck clubs, which represents a loss of about 1,500 acres of managed wetlands between 1971 and 1988. About 200 additional acres of wetlands had been flooded for waterfowl and other wetland-dependent w ildlife in response to the creation of the zone. During 1991—93, this zone has allowed for a month delay in the opening date from the surrounding Balance-of-the-State and Southern California zones. This delay allows private wetland owners to take advantage of reduced electric pumping rates which become effective November 1, as well as reduced evapotranspiration rates which occur as temperatures decline. This results in an approximate 20 percent reduction in the cost of flooding. Any reductions in water cost provides an incentive for the continued flooding of private wetlands. The situation is not relieved by improvements in rainfall, because although surface water availability improves somewhat, ground water pumping costs are still high.Establishment of the zone has not affected harvest. Estimated harvest of ducks from Kern, Kings and Tulare

Counties constituted between 3.0 and 5.6 percent of the Statewide harvest in the periods 1961-1990. Since implementation of the zone in 1991,2.5 percent of the State duck harvest has occurred in the zone. Pintail harvest in the zone declined from a high of 4.5 percent of the State harvest to 2.5 percent.
W ritten  C o m m e n ts : Two local sportsmen’s organizations from Massachusetts requested continuation of zoning for their State.G . Special Seasons/Species Management i. C a n v a s b a c k
C o u n c il  R e c o m m e n d a t io n s : The Atlantic Flyway Council recommended that an open season for canvasbacks be allowed with a 1-bird daily bag lim it throughout the length o f the 1994 season in the Atlantic Flyway.The Central Flyway Council recommended that the Service adopt the alternative canvasback harvest management strategy developed by State representatives from all four flyways of the Adaptive Harvest Management Working Group.The Central Flyway Council recommended that an open season for canvasbacks throughout the regular duck season be allowed for all four Flyways with a 1-bird daily bag lim it beginning in 1994, contingent upon breeding population and habitat conditions.The Upper-Region and Lower-Region Regulations Committees of the M ississippi Flyway Council recommended that an open season for canvasbacks be allowed in the M ississippi Flyway with a 1-bird daily bag lim it throughout the regular duck season.The Pacific Flyway Council recommended adoption of an interim canvasback strategy that would allow harvest of that species throughout the regular duck season in all four Flyways, with a daily bag lim it of 1 canvasback (either sex), when the 3-year running average of estimated May breeding population is at or above 480,000 birds. No season should be allowed when the average index is below that level.

W ritten  C o m m e n ts : The M ichigan Department of Natural Resources supported the Service’s strategy for canvasback harvest management. They recommended allowing a canvasback season in 1994 and continuing the season for at least 3 years.The W isconsin Department o f Natural Resources opposed the reestablishment of closed areas for canvasback hunting, preferring instead that the season be open Flyway-wide.



43690 Federal Register / Vol. 59, No. 163 / Wednesday, August 24, 1994 / Proposed Rules

3. Mergansers
C o u n c il  R e c o m m e n d a t io n s : The Central Flyway Council recommended that the hunting season for mergansers under the conventional regulation remain unchanged from last year and run concurrently with the duck season; the daily bag lim it would remain at 5, of which no more than 1 may be a hooded merganser; the possession lim it would be twice the daily bag lim it.The Central Flyway Council also recommended point value changes under the point system option in determining bag lim its and framework dates that involve mergansers. See item 1. Ducks.4. Canada GeeseA . Special Seasons
C o u n c il  R e c o m m e n d a t io n s : The Atlantic Flyway Council recommended that the Service amend the criteria for late special Canada goose seasons to require 2-year data collection for proposal submission. They also recommended a 3-year late experimental season in northeastern New Jersey for 1995-97. The Atlantic Flyway Council requested that the late special Canada goose season in Long Island, New York, be discontinued.B. Regular Seasons
C o u n c il  R e c o m m e n d a t io n s : The Central Flyway Council recommended that the dark goose hunting regulations in the east tier States (Kansas, Nebraska, North Dakota, Oklahoma, South Dakota, and Texas (Eastern Goose Zone]) be 86 days with a bag lim it of 2 in North Dakota and 2 with no more than 1 white-fronted goose in Kansas,Nebraska, Oklahoma, South Dakota and the eastern goose zone of Texas. The white-fronted goose season in Texas should not exceed 72 days, and during the remaining 14 days of the season, the bag lim it w ill be no more than 2 Canada geese.The Central Flyway Council recommended that the bag lim its for dark geese in the western tier States (Colorado (east of the Continental Divide], Montana (Counties of Blaine, Carbon, Fergus, Judith Basin, Stillwater, Sweetgrass, W heatland, and all counties east thereof], New M exico [east of the Continental Divide except the Jicarilla Apache Indian Reservation], Texas [Western Goose Zone], and Wyoming [east of the Continental Divide]) remain unchanged from last year. The dark goose bag and possession lim its would be 3 and 6, respectively, except in Montana. In Montana, excluding Sheridan County, dark goose bag and possession lim its would be 4 and 8,

respectively; and in Sheridan County they would be 2 and 4, respectively.The Central Flyway Council recommended that the framework dates for dark geese hunting in the east tier States be unchanged from last year and remain as the Saturday nearest October 1 (October 1 in 1994) and end on January 31. The recommended dates for dark geese in the west tier States would be unchanged from last year as the Saturday nearest October 1 (October 1, 1994) through January 31,1995.The Upper-Region and Lower-Region Regulations Committees of the M ississippi Flyway Council recommended several changes in Canada goose quotas, season lengths, etc., based on population status and population management plans and programs. The Upper-Region Regulations Committee also recommended that the Service allow seasons for geese to be split into 3 segments.The Pacific Flyway Council recommended allowing cackling Canada geese to be taken outside their normal range in California, Oregon, and Washington as part of the prevailing lim it on Canada geese. W ithin their normal range, the Council recommended that the bag lim it would include not more than 1 cackling Canada goose. The 1-cackler lim it would apply to the Southwestern Washington Goose Quota Area, all of Oregon, and a majority of California where the season would be concurrent with the restricted white-fronted goose season.The Pacific Flyway Council recommended that for Oregon, the M alheur County Zone be incorporated into a Harney, Klamath, Lake, and Malheur Counties Zone, thereby allowing the season on dark geese to end on the Saturday closest to January 20 instead of the first Sunday in January and the dark goose lim it increased from 3 to 4, including not more than 2 whitefronts. The adjacent Southwestern Zone in Idaho would be permitted sim ilar frameworks to that recommended for Malheur County.The Pacific Flyway Council sought a lim ited resumption of cackling Canada goose hunting throughout the population’s range and recommended that the Service provide an expedited Section 7 Consultation review of their recommended changes in cackling Canada goose regulations for possible impacts on Aleutian Canada geese.
W ritten  C o m m e n ts : The Delaware Division of Fish and W ildlife requested that the Service review the Federal frameworks for hunting Canada geese on the DelMarva Peninsula. They believe

that the existing frameworks are more liberal than can be justified based on the size of the population. They maintain that high harvest rates on adult birds are suppressing the population and preventing a recovery. During the 1993- 94 hunting season, Delaware voluntarily restricted their seasons, but because these Canada goose populations move about the Peninsula, they believe that harvest pressure should be reviewed in parts of Delaware, M aryland, and Virginia and appropriate action taken to reduce harvest and protect these migrant Canada geese.Representative Steve Gunderson (Wisconsin) requested that the M ississippi River Subzone in Wisconsin be declared a giant Canada goose harvest area and removed from Canada goose harvest-quota considerations for the State.The Minnesota Department of Natural Resources requested a change in the boundary of their W est-Central Goose Zone, as required by State legislation. They indicated that they had requested endorsement of the proposed change by the Upper-Region Regulations Committee of the M ississippi Flyway Council; however, the Committee did not endorse it.5. W hite-fronted Geese
C o u n c il  R e c o m m e n d a t io n s : The Central Flyway recommendations regarding dark geese involve white- fronted geese. See item 4. Canada Geese.The M ississippi Flyway Council recommended no change in frameworks.The Pacific Flyway Council recommended that: ior Washington, the special bag restriction on white-fronted geese be removed, allowing them to be w ithin the overall 4-dark goose limit; for Oregon, the season on white-fronted geese be allowed to open at the same time as the dark goose season, which would be approximately 1 week earlier than currently allowed; and for California, the white-fronted goose season would be extended by 2 weeks within the Sacramento Valley special goose closure portion of the “ Balance- of-the-State” Zone.The 1993 fall index of 295,300 geese represents a 28 percent increase from 1992. The current 3-year average is 254,300, with a population objective of300,000. Favorable nesting conditions and the resulting good reproduction indicate an increase in the fall flight for 1994. Changes to be proposed in California, Oregon, and Washington would likely result in an increase in harvest of approximately 3,750 birds. This represents less than 2 percent of the current population index and



Federal Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / Proposed R ules 43691should continue to meet management plan objectives of 5-10 percent annual rates of increase. These changes would also sim plify regulations in Washington while allow ing Oregon and the Northeastern Zone of California seasons to open at the same time.The Association of Village Council Presidents, representing Native American interests in the Yukon- Kuskokwim Delta area of Alaska, supported modest liberalizations of white-fronted goose seasons in Alaska and Washington. However, they did not support further liberalizations in Oregon or California, noting that liberalizations occurred during each of the preceding years and that it was difficult to measure the effects of these incremental changes.6. Brant
Council R e c o m m e n d a t io n s : The Atlantic Flyway Council recommended a 2-bird daily bag lim it and a 50-day season length for brant.The Central Flyway recommendations regarding dark geese involve brant See item 4. Canada Geese.The Upper-Region Regulations Committee of the M ississippi Fly way Council recommended that the daily bag limit for brant be reduced to 2 birds to better conform with lim its in other Flyways.7. Snow and Ross' (Light) Geese

Council R e c o m m e n d a t io n s : The Central Flyway Council recommended that the east and west tier States be allowed a light goose hunting season of 107 days, which is unchanged from last year. For east tier States, the Council recommended light goose bag and possession lim its of 10 and 20, respectively, which is unchanged from last year. The Council recommended that for west tier States the light goose bag and possession lim its would be unchanged from last year at 5 and 10, respectively, except in the M iddle Rio Grande Valley (Socorro and Valencia Counties) of New M exico, where the bag and possession lim its would be 10 and 1 20, respectively, which are also unchanged from last year.The Central Flyway Council recommended that the framework dates for the hunting of light geese in both the east and west tier States would be frofn fhe Saturday nearest October 1 (October f > 1994) through the Sunday nearest february 15 (February 12,1995), except m Colorado, New M exico, Texas,Oklahoma, and Kansas where the closing framework date would be extended to February 28,1995.The Central Flyway Council recommended that the State of Kansas

be allowed to modify its boundaries for light goose hunting as follows: -The zone boundary for Zone 1 (Light goose) be modified to include that portion of Kansas east of the Kansas Highway 99, and Zone 2 include the remainder of the State west of Highway 99.The M ississippi Flyway Council recommended that the season length for light geese be increased from 80 to 107 days.The Pacific Flyway Council recommended a season framework adjustment to extend the light goose closing date for Malheur County of Oregon and southwest Idaho from the first Sunday in January to the Sunday closest to January 20. Malheur County would become part o f a Harney,Klamath, Lake, and Malheur Counties Zone. This adjustment aligns the framework of the affected area with the remainder of the Flyway.
W ritten C o m m e n ts : The Texas Parks and W ildlife Department supported a change in the Federal frameworks that would extend the hunting of light geese until February 28. This change would allow for increased harvest of the mid- continent population of lesser snow geese which are at record high levels and, because of these increases, may be threatening their own breeding habitat.8. Tundra swans.

C o u n c il  R e c o m m e n d a t io n s : The Central Fly way Council recommended that the experimental swan season in North Dakota be granted an additional year of experimental status with a final report due on June 1,1995.The Pacific Flyway Council recommended that the number of permits authorizing the take o f 1 tundra Swan per season be increased in Utah from 2,500 to 2,800 to compensate for lost hunting opportunity from a State- imposed early season closure. As an informational item, the Council recommends that Montana, Nevada, and Utah be more restrictive than Federal frameworks by: (1) implementing a monitoring program to assess the number of trumpeter swans, if  any, taken accidentally during the tundra swan season, (2) Utah’s season would end on or before December 15 and the Green River Area would be clo$ed to swan hunting. The 3-year-average Midwinter population index of 79,406 tundra swans is well above the Flyway objective level of 38,000. Proposed frameworks w ill result in harvest levels within those prescribed in the 1989 Tundra Swan Hunt Plan endorsed by the Pacific Flyway Council. The changes are premised on the implementation of the State-Federal cooperative program for hazing trumpeter swans from winter

concentration areas near Harriman State Park in Idaho to more favorable sites.
W ritten  C o m m e n ts :  M r. D. C . Carlton, representing the Biodiversity Legal Foundation (Foundation), commented on the management o f the Rocky Mountain Population (RMP) of trumpeter swans. He detailed the status and perceived threats to these swans, reviewed past and current management actions, and concluded that leadership, actions, and funding by the Service are inadequate to assure the population’s recovery and believes they warrant listing under the Endangered Species A ct. Among many recommendations directed at improving the effectiveness of range-expansion efforts directed at benefiting these swans, those germane to hunting regulations included: (1) not allowing either a permitted or incidental take of trumpeter swans during a tundra swan season, (2) having no open seasons for hunting tundra swans in the most critical trumpeter swan range expansion areas, including all of Utah and Nevada,(3) m odifying hunting regulations on National W ildlife Refriges in Montana, Utah, and Nevada to provide sanctuary for resting, reproduction, and rearing of cygnets, and (4) ending waterfowl hunting after October 20 at two sites on the Snake River in Idaho, at a site on the Green River, including Seedskadee National W ildlife Refuge in W yoming, and in unspecified areas within the Tristate Yellowstone region.M s. Heidi Prescott, on behalf of The Fund for Anim als, In c., highlighted recent survey reports, reviewed portions of the Pacific Flyway Council’s management plan and a report by M s. Ruth Shea, a Service employee, and presented the group’s views regarding management action pertaining to RMP trumpeter swans. The Fund for Anim als, In c., concurred with the recommendations of the Biodiversity Legal Foundation pertaining to migratory game bird hunting contained in the aforementioned letter from Mr. D.C. Carlton.Mr, D. J. Schubert, also on behalf of the Fund for Anim als, Inc., reiterated certain concerns and needed actions deemed necessary for successful range expansion of RMP trumpeter swans. He believed that a mandatory check o f swans taken by hunters in Utah and Nevada is necessary to measure the level of accidental take. W hile the purposeful hazing of trumpeter swans to more favorable winter sites has merit, it put more trumpeter swans at risk in tundra swan hunt areas; and he therefore recommended a new management strategy. The Fund for Anim als believes there are two possible management strategy changes that
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would m inimize excessive killing of trumpeter swans and still be consistent with the Migratory Bird Treaty Act: (1) prohibit hunting of tundra swans in Utah and Nevada; or, although less preferred, (2) prohibit hunting in certain critical areas in Utah. Under both options, security areas should be established in Idaho, and recreational activities such as waterfowl hunting and boating should be evaluated for possible negative impacts on trumpeter swan behavior and habitat use. Should intensive hazing be pursued to disperse birds to more favorable wintering sites, and if  law enforcement policy is to be changed to facilitate the collection of information on the accidental take of trumpeter swans dining the tundra swan season, the Fund for Anim als recommended that: (1) both Idaho and Wyoming Game and Fish Departments provide sanctuaries in designated areas; (2) the Utah Division of W ildlife Resources, at the maximum, not hunt swans or, at the minimum, not hunt swans in Box Elder, Cache, and Rich Counties; (3) the Nevada Division of W ildlife close Stillwater W ildlife Management Area to swan hunting; (4) the Service close all National W ildlife Refuges in Utah and Nevada to the hunting of tundra swans; and (5) should the aforenamed States not exercise the recommended action, the Service should do so. Additionally, a ll States should enhance their hunter-education programs to emphasize proper identification o f swans and waterfowl to m inimize the accidental take of trumpeter swans as a result of other hunting seasons.Mr. M ichael Roy, on behalf of the National W ildlife Federation, expressed concern about the successful continuation of the RMP trumpeter swan range-expansion program, in part because of a perceived ineffective and confusing management structure that is not adequately represented by all interested parties, and in part by accidental take of trumpeter swans during tundra swan seasons in Utah. He believes certain recommendations provided by M s. Ruth Shea, a Service employee, were reasoned and practical and, if implemented, would enhance range-expansion efforts. Premised on M s. Shea’s recommendations, he recommended that tundra swan hunting in Utah be discontinued from the southern boundary of the Bear River National W ildlife Refuge north and east to the Idaho and Wyoming borders for an initial 5-year period. This closure would be intended to minim ize the accidental take of trumpeter swans during translocation activities and,

hopefully, tundra swan hunting could be reinstated afterwards.M s. Louisa W illcox, representing the Greater Yellowstone Coalition, raised questions regarding the Service’s role in managing RMP trumpeter swans and funding efforts to increase their numbers and expand their distribution. She asked how the Service w ill monitor the accidental take of trumpeter swans during tundra swan hunting seasons in Montana, Nevada, North Dakota, South Dakota, and Utah and what measures w ill be taken to minimize the potential losses. She also asked why the Service has not sought establishment of trumpeter swan wintering sites outside the Montana-Idaho-Wyoming region.She requested that the Service develop a long-term strategy to prevent wintering waterfowl, including trumpeter swans, from damaging vegetation and fish habitat at Harriman State Park in Idaho.10. Coots
Council Recommendations: The Central Flyway Council recommended that the hunting season for coots remain unchanged from last year and would run concurrently with the duck season with the daily bag lim it as 15 and the possession lim it as twice the daily bag lim it.23. Other
Council Recommendations: The Atlantic Flyway Council recommended that the Service provide compensatory days for State-imposed Sunday-hunting prohibitions.
Written Comments: Two local sportsmen’s organizations from Massachusetts suggested compensatory days for those days lost due to State- imposed Sunday-hunting prohibitions.Public Comment InvitedBased on the results of migratory game bird studies now in progress, and having due consideration for any data or views submitted by interested parties, the possible amendments resulting from this supplemental rulemaking w ill specify open seasons, shooting hours, and bag and possession lim its for designated migratory game birds in the United States.The Service intends that adopted final rules be as responsive as possible to all concerned interests, and therefore desires to obtain for consideration the comments and suggestions of the public, other concerned governmental agencies, and private interests on these proposals. Such comments, and any additional information received, may lead to final regulations that differ from these proposals.

Special circumstances are involved in the establishment of these regulations which lim it the amount of time that the Service can allow for public comment. Specifically, two considerations compress the time in which the rulemaking process must operate: (1) the need to establish final rules at a point early enough in the summer to allow affected State agencies to appropriately adjust their licensing and regulatory mechanisms; and (2) the unavailability of specific, reliable data on this year’s status before mid-June for migratory shore and upland game birds and some waterfowl, and before late July for most waterfowl. Therefore, the Service believes that to allow comment periods past the dates specified is contrary to the public interest.Comment ProcedureIt is the policy of the Department of the Interior, whenever practical, to afford the public an opportunity to participate in the rulemaking process. Accordingly, interested persons may participate by submitting written comments to the Chief, O ffice of Migratory Bird Management, U .S . Fish and W ildlife Service, Department of the Interior, ms 634—A R LSQ , 1849 C Street, N W ., W ashington, D C 20240. Comments received w ill be available for public inspection during normal business hours at the Service’s office in room 634, Arlington Square Building, 4401N, Fairfax Drive, Arlington, Virginia.A ll relevant comments received during the comment period w ill be considered. The Service w ill attempt to acknowledge comments received, but a substantive response to individual comments may not be provided.NEPA ConsiderationNEPA considerations are covered by the programmatic document, “ Final Supplemental Environmental Impact Statement: Issuance of Annual Regulations Permitting the Sport Hunting of Migratory Birds (FSES 88- 14),”  filed with EPA on June 9,1988. Notice of Availability was published in the Federal Register on June 16,1988 (53 FR 22582). The Service’s Record of Decision was published on August 18, 1988 (53 FR 31341). However, this programmatic document does not prescribe year-specific regulations; those are developed annually. The annual regulations and options are being considered in the Environmental Assessment, “ Waterfowl Hunting Regulations for 1993,” which is available upon request.
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Endangered Species Act ConsiderationIn August 1994, the Division of Endangered Species concluded that the proposed action is not likely to jeopardize the continued existence of listed species or result in the destruction or adverse modification of their critical habitats. Hunting regulations are designed, among other things, to remove or alleviate chances of conflict between seasons for migratory game birds and the protection and conservation of endangered and threatened species and their habitats.The Service’s biological opinions resulting from its consultation under Section 7 are considered public documents and are available for inspection in the Division of Endangered Species and the Office of Migratory Bird Management.
Regulatory Flexibility Act; Executive 
Order 12866; and the Paperwork 
Reduction ActIn the Federal Register dated April 7, 1994 (59 FR 16762), the Service reported measures it had undertaken to comply with requirements of the Regulatory Flexibility Act and the Executive Order. These included preparing an Analysis of Regulatory Effects and an updated Final Regulatory Impact Analysis, under the Regulatory Flexibility Act (5 U .S .C . 601 et seq), and publication of a summary of the latter. This information is included in the present document by reference. This action was not subject to review by the Office of Management and Budget underE .0 .12866. This rule does not contain any information collection requiring approval by the Office of Management and Budget under 44 U .S .C . 3504.
AuthorshipThe primary author is Robert J.Blohm, Office of Migratory Bird Management.List of Subjects in 50 CFR Part 20Exports, Hunting, Imports, Reporting and recordkeeping requirements, Transportation, W ildlife.The rules that eventually w ill b e' promulgated for the 1994-95 hunting season are authorized under the Migratory Bird Treaty Act (July 3,1918), as amended, (16 U .S .C . 703-711); the Fish and W ildlife Improvement Act (November 8,1978), as amended, (16 U.S.C. 712); and the Fish and W ildlife Act of 1956 (August 8,1956), as amended, (16 U .S .C . 742 a—j)

Dated: August 18,1994 George T. Fr amp ton, Jr.
Assistant Secretary for Fish and Wildlife and 
Parks

Proposed Regulations Frameworks for 
1994-95 Late Hunting Seasons on 
Certain Migratory Game Birds vPursuant to the Migratory Bird Treaty Act and delegated authorities, the Director has approved frameworks for season lengths, shooting hours, bag and possession lim its, and outside dates within which States may select seasons for hunting waterfowl and coots between the dates of September 1,1994, and March 10,1995.
General

D a te s : A ll outside dates noted below are inclusive.
S h o o tin g  a n d  H a w k in g  (ta kin g  b y  

fa lc o n r y )  H o u r s : Unless otherwise specified, from one-half hour before sunrise to sunset daily.
P o s s e s s io n  L im its :  Unless otherwise specified, possession lim its are twice the daily bag lim it.
D e fin it io n s :  For the purpose of hunting regulations listed below, the collective terms “ dark” and “ light” geese include the following species:Dark geese - Canada geese, white- fronted geese, and brant.Light geese - lesser snow (including blue) geese, greater snow geese, and Ross’ geese.
A r e a , Z o n e , a n d  U n it  D e s c r ip t io n s :  Geographic descriptions that differ from those published in the September 22, 1992, Federal Register (at 57 FR 43876) are contained in a later portion of this document.
A r e a - S p e c i f ic  P r o v is io n s : Frameworks for open seasons, season lengths, bag and possession lim its, and other special provisions are listed below by flyway.

Atlantic FlywayThe Atlantic Flyway includes Connecticut, Delaware, Florida, Georgia, M aine, M aryland, Massachusetts, New Hampshire, New Jersey, New York,North Carolina, Pennsylvania, Rhode Island, South Carolina, Vermont, Virginia, and West Virginia.
D u c k s , M e r g a n se r s , a n d  C o o ts

O u t s id e  D a te s : Between October 1 and January 20.
H u n t in g  S e a s o n s  a n d  D u c k  L im its : l  Either (a) 30 days and daily bag lim it of 4 ducks, including no more than 3 mallards (no more than 1 of which may be a female), 2 wood ducks, 2 redheads,1 canvasback, 1 black duck, 1 mottled duck, 1 pintail, and 1 fulvous whistling duck or (b) 40 days and daily bag lim it

of 3 ducks, and the other restrictions shown above.
C lo s u r e s : The season on harlequin ducks is closed.
S e a  D u c k s :  In all areas outside of special sea duck areas, sea ducks are included in the regular duck daily bag and possession lim its. However, during the regular duck season within the special sea duck areas, the sea duck daily bag and possession lim its rtiay be in addition to the regular duck daily bag and possession lim its.
M e rg a n se r  L im its :  The daily bag lim it of mergansers is 5, only 1 of which may be a hooded merganser.
C o o t  L im its : The daily bag lim it is 15 coots.
L a k e  C h a m p la in  Z o n e , N e w  Y o r k : The waterfowl seasons, lim its, and shooting hours shall be the same as those selected for the Lake Champlain Zone of Vermont.
Z o n in g  a n d  S p l it  S e a s o n s :  Delaware, Maryland, North Carolina, Rhode Island, and Virginia may split their seasons into three segments; Connecticut, M aine, Massachusetts,New Hampshire, New Jersey, New York, Pennsylvania, Vermont, and West Virginia may select hunting seasons by zones and may split their seasons into two segments in e&ch zone; while Florida, Georgia, and South Carolina may split their Statewide seasons into two segments.

C a n a d a  G e e s e

S e a s o n  L e n g th s , O u t s id e  D a te s , a n d  
L im its : Unless specified otherwise, seasons may be split into two segments. Seasons in States, and in independently described goose management units within States, may be as follows:Connecticut: 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day through December 31; and 3 geese per day thereafter; 1 goose per day for the first 8 days after the opening. In addition, a special experimental season may be held in the South Zone between January 15 and February 15, with 5 geese per day.Delaware: 60 days between November 16 and January 20, with 1 goose per day for the first 20 days; 2 geese per day thereafter.Florida: Closed season.Georgia: In specific areas, an 8-day experimental season may be held between November 15 and February 5, with a lim it of 5 Canada geese per day.Maine: 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day through December 31; and 3 geese per day thereafter; 1 goose per day for the first 8 days after the opening.



F ed eral Register / V o l. 59, N o. 163 / W ednesday, A ugust 24, 1994 / Proposed R ules43694■ MMMÜMaryland: 60 days between November 16 and January 20, with 1 goose per day for the first 20 days and 2 geese per day thereafter.Massachusetts: 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day through December 31; and 3 geese per day thereafter; 1 goose per day for the first 8 days after the opening. In addition, a special 16-day season for resident Canada geese may be held in the Coastal and Central Zones during January 21 to February 5, with 5 geese per day.New Hampshire: 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day through December 31; and 3 geese per day thereafter; 1 goose per day for the first 8 days after the opening.New Jersey: 70 days between October 15 and January 31, with 1 goose per day through November 15; 2 geese per day through December 31; 3 geese per day thereafter; 1 goose per day for the first 8 days after Übe opening; no more than 15 days before November 16. In addition, an experimental special season may be held in a designated area of Northeastern New Jersey from January 28 to February 11,1995, with 5 geese per day.New York:Northeastern Zone - 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day through December 31; and 3 geese per day thereafter; 1 goose per day for the first 8 days after the opening.Remainder of State - 70 days between October 15 and January 31, with 1 goose per day through November 15; 2 geese per day through December 31; 3 geese per day thereafter; 1 goose per day for the first 8 days after the opening; no more than 15 days before November 16. North Carolina:East Zone - Suspended.West Zone - Suspended.Pennsylvania:South Zone - 70 days between October 15 and January 31, with 1 goose per day through November 15; 2 geese per day through December 31; 3 geese per day thereafter; 1 goose per day for the first 8 days after the opening; no more than 15 days before November 16. In addition, an experimental season may be held in the Susquehanna/Juniata Zones from January 20 to February 5 with 5 geese per day .Erie, Mercer, and Butler Counties - 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day thereafter; 1 goose per day For the first 8 days after the opening.

Crawford County - 35 days between October 1 and January 20; with 1 goose per day.Remainder of State - 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day through December 31; and 3 geese per day thereafter, 1 goose per day for the first 8 days after the opening.Rhode Island: 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day through December 31; and 3 geese per day thereafter, 1 goose per day for the first 8 days after the opening.South Carolina: Suspended regular season. A  4-day special season may be held in the Central Piedmont, Western Piedmont, and Mountain Hunt Units during January 15 to February 15, with a daily bag lim it of 5 Canada geese per day.Vermont: 70 days between October 1 and January 31, with 1 goose per day through October 15; 2 geese per day through December 31; and 3 geese per day thereafter; 1 goose per day for die first 8 days after the opening.Virginia:Back Bay - Suspended.Remainder - 60 days between November 16 and January 20, with 1 goose per day for the first 20 days; 2 geese per day thereafter.West Virginia: 70 days between October 1 and January 20, with 3 geese per day.
L ig h t G e e s e

S e a s o n  L e n g th s , O u t s id e  D a te s , a n d  
L im its : States may select a 107-day season between October 1 and February 10, with 5 geese per day. States may split their seasons into two segments.
B r a n t

S e a s o n  L e n g th s , O u t s id e  D a te s , a n d  
L im its : States may select a 50-day season between October 1 and January 20, with 2 brant per day.M ississippi FlywayThe M ississippi Flyway includes Alabama, Arkansas, Illinois, Indiana, Iowa, Kentucky, Louisiana, M ichigan, Minnesota, M ississippi, M issouri, O hio, Tennessee, and W isconsin.
D u c k s , M e r g a n se r s , a n d  C o o ts

O u t s id e  D a te s : Between October 1 and January 20.
H u n tin g  S e a s o n s  a n d  D u c k  L im its :  Either (a) 30 days and daily bag lim it of 4 ducks, including no more than 3 mallards (no more than 1 of which may be a female), 3 mottled ducks, 1 black duck, 1 pintail, 2 wood ducks, 1 canvasback, and 1 redhead or (b) 40

days and daily bag lim it of 3 ducks, including no more than 2 mallards (no more than 1 of which may be a female), and the other restrictions shown above.
M e r g a n se r  L im its : The daily bag limit is 5, only 1 of which may be a hooded merganser.
C o o t  L im its : The daily bag lim it is 15 coots.
Z o n in g  a n d  S p l it  S e a s o n s : Alabama, Illinois, Indiana, Iowa, Kentucky, Louisiana, M ichigan, M issouri, Ohio, Tennessee, and W isconsin may select hunting seasons by zones.In Alabam a, Indiana, Iowa, Kentucky, Louisiana, M ichigan, O hio, Tennessee, and W isconsin, the season may be split into two segments in each zone.In M ississippi, the season may be split into two segments.In Arkansas and Minnesota, the season may be split into three segments.Pymatuning Reservoir Area, Ohio:The seasons, lim its, and shooting hours shall be the same as those selected in the adjacent portion of Pennsylvania (Northwest Zone).

G e e s e
S p lit  S e a s o n s :  Seasons for geese may be split into two segments.
S e a s o n  L e n g th s , O u t s id e  D a te s , and 

L im its : States may select seasons for geese not to exceed 70 days for dark geese between the Saturday nearest October 1 (October 1) and January 31, and 107 days for light geese between the Saturday nearest October 1 (October 1), and February 14. The daily bag limit is 7 geese, to include no more than 2 Canada geese, 2 white-fronted geese, and 2 brant. Specific regulations for Canada geese and exceptions to the above general provisions are shown below by State.Alabama: In the SJBP Goose Zone, the season for Canada geese may not exceed 35 days. Elsewhere, the season for Canada geese may extend for 70 days in the respective duck-hunting zones. The daily bag lim it is 2 Canada geese.Arkansas: The season for Canada geese may extend for 23 days in the East Zone. In the West Zone, an experimental season for Canada geese of up to 14 days may be selected. In both zones, the season may extend to February 15. The daily bag lim it is 2 Canada geese. In the remainder of the State, the season for Canada geese is closed.Illinois: The total harvest of Canada geese in the State w ill be limited to 109,600 birds.(a) Southern Illinois Quota Zone - The season for Canada geese w ill close after 51 days or when 39,800 birds have been harvested, whichever occurs first. Lim its are 2 Canada geese daily and 10



Federal Register / V ol.,59, No. 163 / Wednesday, August 24, 1994 / Proposed Rules 43695in possession. A ll harvested Canada geese in excess of twice the daily bag limit that are transported outside the zone must be tagged with tags containing the name and signature of the hunter and the date and location where the birds were taken. If any of the following conditions exist after December 20, the State, after consultation with the Service, w ill close the season by emergency order with 48 hours notice:1.10 consecutive days of snow cover, 3 inches or more in depth.2.10 consecutive days of daily high temperatures less than 20 degrees F.3. Average body weights of adult female geese less than 3,200 grams as measured from a weekly sample of a minimum of 50 geese.4. Starvation or a major disease outbreak resulting in observed mortality exceeding 
5,000 birds in 10 days, or a total mortality exceeding 10,000 birds.(b) Rend Lake Quota Zone - The season for Canada geese w ill close after 51 days or when 11,400 birds have been harvested, whichever occurs first.Limits are 2 Canada geese daily and 10 in possession. A ll harvested Canada geese in excess of twice the daily bag limit that are transported outside the zone must be tagged with tags containing the name and signature of the hunter and the date and location where the birds were taken.(c) Northern Illinois Quota Zone - The season for Canada geese w ill close after 51 days or when 13,000 birds have been harvested, whichever occurs first. The daily bag lim it is 2 Canada geese.(d) Central Illinois Quota Zone - The season for Canada geese w ill close after 51 days or when 22,400 birds have been harvested, whichever occurs first. The daily bag lim it is 2 Canada geese.(e) Remainder of the State - The season for Canada geese may extend for 51 days in the respective goose zones.The daily bag lim it is 2 Canada geese.Indiana: The total harvest of Canada geese in the State w ill be limited to 61,900 birds.(a) Posey County - The season for Canada geese w ill close after 53 days or when 4,550 birds have been harvested, whichever occurs first. The daily bag limit is 2 Canada geese.(b) Remainder of the State - The season for Canada geese may extend for 70 days in the respective duck-hunting zones, except in the SJBP Zone, where the season may not exceed 35 days. The daily bag lim it is 2 Canada geese.Iowa: The season may extend for 55 days in the respective duck-hunting zones and may open no earlier than October 8. The daily bag lim it is 2 Canada geese.Kentucky:

(a) Western Zone - The season for Canada geese may extend for 53 days (66 days in Fulton County), and the harvest w ill be lim ited to 21,900 birds. O f the 21,900-bird quota, 14,300 birds w ill be allocated to die Ballard Reporting Area and 4,200 birds w ill be allocated to the Henderson/Union Reporting Area. If the quota in either reporting area is reached prior to completion of the 53-day season, the season in that reporting area w ill be closed. If this occurs, the season in those counties and portions of counties outside of, but associated w ith, the respective subzone (listed in State regulations) may continue for an additional 7 days, not to exceed a total of 53 days (66 days in Fulton County). The season in Fulton County may extend to February 13. The daily bag lim it is 2 Canada geese.(b) Pennyroyal/Coalfield Zone - The season may extend for 35 days. The daily bag lim it is 2 Canada geese.(c) Remainder of the State - The season may extend for 50 days. The daily bag lim it is 2 Canada geese.Louisiana: Louisiana may hold 107- day seasons for light geese and 70-day seasons for white-fronted geese and brant between the Saturday nearest October 1 (October 1) and February 14 in the respective duck-hunting zones. The daily bag lim it is 7 geese, to include no more than 2 white-fronted geese and 2 brant, except as noted below. In the Southwest Zone, a 9-day season for Canada geese may be held. During the Canada goose season, the daily bag lim it for Canada and white-fronted geese in the Southwest Zone is 2, no more than1 of which may be a Canada goose. Hunters participating in the Canada goose season must possess a special permit issued by the State.Michigan: The total harvest of Canada geese in the State w ill be lim ited to 63,100 birds.(a) North Zone - The framework opening date for all geese is September 24 and the season for Canada geese may extend for 23 days. The daily bag lim it is 2 Canada geese.(b) M iddle Zone - The season for Canada geese may extend for 23 days. The daily bag lim it is 2 Canada geese.(c) South Zone
(1 ) A lle g a n  C o u n ty  G M U  - T h e  season  fo r  

C an a d a  geese w i l l  c lo s e  a fte r  5 0  d a y s  o r  w h e n  
2 ,0 0 0  b ird s  h a ve  b e e n  h a rv e s te d , w h ic h e v e r  
o c c u rs  f ir s t .  T h e  d a i ly  b ag  l im i t  is  2 C an a d a  
geese.

(2 ) M u s k e g o n  W a s te w a te r  G M U  - T h e  
season  fo r  C an a d a  geese w i l l  c lo s e  a fte r  53 
d a ys  o r  w h e n  4 0 0  b ird s  h a v e  b e e n  h a rv e s te d , 
w h ic h e v e r  o c c u rs  f i r s t .  T h e  d a i ly  bag  l im i t  is
2 C an a d a  geese.

(3 ) S a g in a w  C o u n ty  G M U  - T h e  season  fo r  
C an a d a  geese w i l l  c lo s e  a fte r  4 0  d a y s  o r  w h e n

2,000 birds have been harvested, whichever occurs first. The daily bag lim it is 2 Canada geese.(4) Tuscola/Huron GM U - The season for Canada geese w ill close after 40 days or when 750 birds have been harvested, whichever occurs first. The daily bag lim it is 2 Canada geese.(5) Remainder o f South Zone - The season for Canada geese may extend for 30 days. The daily bag lim it is 1 Canada goose.(d) Southern M ichigan GM U - An experimental special Canada goose season may be held between January 7 and February 5. The daily bag lim it is 2 Canada geese.Minnesota:(a) West Zone(1) West Central Zone - The season for Canada geese may extend for 30 days. In the Lac Qui Parle Zone the season w ill close after 30 days or when a harvest index of 4,000 birds has been reached, whichever occurs first. Throughout the West Central Zone, the daily bag lim it is 1 Canada goose.(2) Remainder o f West Zone - The season for Canada geese may extend for 40 days. The daily bag lim it is 1 Canada goose.(b) Northwest Zone - The season for Canada geese may extend for 40 days. The daily bag lim it is 1 Canada goose.(c) Southeast Zone - The season for Canada geese may extend for 70 days, except in the Twin Cities Metro Zone and Olmsted County, where the season may not exceed 80 days. The daily bag lim it is 2 Canada geese.(d) Remainder of the State - The season for Canada geese may extend for 50 days. The daily bag lim it is 2 Canada geese.(e) Fergus Falls/Alexandria Zone - An experimental special Canada goose season of up to 10 days may be held in December. During the special season, the daily bag lim it is 2 Canada geese.M ississippi: The season for Canada geese may extend for 70 days. The daily bag lim it is 2 Canada geese.Missouri:(a) Swan Lake Zone - The season for Canada geese w ill close after 40 days or when 5,000 birds have been harvested, whichever occurs first. The daily bag lim it is 2 Canada geese.(b) Schell-Osage Zone - The season for Canada geese may extend for 40 days. The daily bag lim it is 2 Canada geese.(c) Central Zone - The season for Canada geese may extend for 50 days.The daily bag lim it is 2 Canada geese.An experimental special season of up to 10 consecutive days prior to October 15 may be selected in addition to the regular season. During the special season, the daily bag lim it is 3 Canada geese.(d) Remainder of the State - The season for Canada geese may extend for 50 days in the respective duck-hunting
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vtsmamBommtmmmmmm— — — — — m w *11—1— —zones. The daily bag lim it is 2 Canada geese.Ohio: The season may extend for 70 days in the respective duck-hunting zones, with a daily bag lim it of 2 Canada geese, except in the Lake Erie SJBP Zone, where the season may not exceed 30 days and the daily bag lim it is 1 Canada goose. In the Pymatuming Reservoir Area, the seasons, lim its, and shooting hours for all geese shall be the same as those selected in the adjacent portion of Pennsylvania.Tennessee:(a) Northwest Zone - The season for Canada geese w ill close after 75 days or when 8,100 birds have been harvested, whichever occurs first. The season may extend to February 15. The daily bag lim it is 2 Canada geese.(b) Southwest Zone - The season for Canada geese may extend for 59 days, and the harvest w ill be lim ited to 1,000 birds. The daily bag lim it is 2 Canada geese.(c) Kentucky/Barkley Lakes Zone - The season for Canada geese w ill close after 50 days or when 1,800 birds have been harvested, whichever occurs first. A ll geese harvested must be tagged. The daily bag lim it is 2 Canada geese.(a) Remainder of the State - The season for Canada geese may extend for 70 days. The daily bag lim it is 2 CanadaO00S6*W isconsin: The total harvest of Canada geese in the State w ill be limited to 76,800 birds.(a) Horicon Zone - The framework opening date for all geese is September 24. The harvest of Canada geese is lim ited to 41,000 birds. The season may not exceed 80 days. A ll Canada geese harvested must be tagged. The daily bag lim it is 1 Canada goose and the season lim it w ill be the number of tags issued to each permittee.(b) Collins Zone - The framework opening date for all geese is September 24. The harvest of Canada geese is lim ited to 1,300 birds. The season may not exceed 61 days. A ll Canada geese harvested must be tagged. The daily bag lim it is 2 Canada geese and the season lim it w ill be the number of tags issued to each permittee.(c) Exterior Zone - The framework opening date for all geese is October 1. The harvest of Canada geese is limited to 30,000 birds, with 500 birds allocated to the M ississippi River Subzone. The season may not exceed 70 days and the daily bag lim it is 1 Canada goose. In the M ississippi River Subzone, the season for Canada geese may extend for 70 days in each duck zone. In that portion of the Exterior Zone outside the M ississippi River Subzone, the progress of the harvest must be monitored, and the

59, No. 163 / Wednesday, August 24season closed, if necessary, to ensure that the harvest does not exceed 29,500 birds.
Additional Limits: In addition to the harvest lim its stated for the respective zones above, an additional 4,500 Canada geese may be taken in the Horicon Zone under special agricultural permits.
Quota Zone Closures: When it has been determined that the quota of Canada geese allotted to the Northern Illinois, Central Illinois, Southern Illinois, and Rend Lake Quota Zones in Illinois, Posey County in Indiana, the Ballard and Henderson-Union Subzones in Kentucky, the Allegan County, Muskegon Wastewater, Saginaw County, and Tuscola/Huron Goose Management Units in M ichigan, the Lac Qui Parle Zone in Minnesota, the Swan Lake Zone in M issouri, and the Northwest and Kentucky/Barkley Lakes Zones in Tennessee w ill have been filled , the season for taking Canada geese in the respective area w ill be closed by either the Director upon giving public notice through local information media at least 48 hours in advance of the time and date of closing, or by the State through State regulations with such notice and time (not less than 48 hours) as they deem necessary.Central FlywayThe Central Fly way includes Colorado (east of the Continental Divide), Kansas, Montana (Counties of Blaine, Carbon, Fergus, Judith Basin, Stillw ater, Sweetgrass, W heatland, and all counties east thereof), Nebraska, New M exico (east of the Continental Divide except the Jicarilla Apache Indian Reservation), North Dakota, Oklahoma, South Dakota, Texas, and Wyoming (east of the Continental Divide).

Ducks, Mergansers, and Coots
Outside Dates: October 1 through January 20.
Hunting Seasons and Duck Limits:(1) High Plains M allard Management Unit (roughly defined as that portion of the Central Flyway which lies west of the 100th meridian): Either (a) 51 days and daily bag lim it of 4 ducks, including no more than 1 of which may be a female mallard, 1 mottled duck, 1 pintail, 1 redhead, 1 canvasback and 2 wood ducks or (b) 61 days and daily bag lim it of 3, and the other restrictions shown above. Under both options, the last 12 days may start no earlier than the Saturday nearest December 10 (December 10).(2) Remainder of the Central Fly way: Either (a) 39 days and daily bag lim it of 4 ducks, including no more than 1 female mallard, 1 mottled duck, 1

1994 / Proposed Rulespintail, 1 redhead, 1 canvasback and 2 wood ducks or (b) 49 days and daily bag lim it of 3 ducks, and the other restrictions shown above.
Merganser Limits: The daily bag limit of 5 mergansers may be taken, only 1 of which may be a hooded merganser.
Coot Limits: The daily bag lim it is 15 coots.
Zoning and Split Seasons: Montana, Nebraska (Low Plains portion), New M exico, Oklahoma (Low Plains portion), and South Dakota (Low Plains portion) may select hunting seasons by zones.In Montana, Nebraska (Low and High Plains portions), New M exico, North Dakota (Low Plains portion), Oklahoma (Low and High Plains portions), South Dakota (High Plains portion), and Texas (Low Plains portion), the season may be split into two segments.In Colorado, Kansas (Low and High Plains portions), North Dakota (High Plains portion), and W yoming, the season may be split into three segments.

Geese
Season Lengths, Outside Dates, and 

Limits: Seasons may be split into two segments. The Saturday nearest October 1 (October 1), through January 31, for dark geese and the Saturday nearest October 1 (October 1), through the Sunday nearest February 15 (February 12), except in Colorado, Kansas, New M exico, Oklahoma, and Texas, where the closing date is February 28, for light geese. Seasons in States, and independently in described goose management units within States, may be as follows:Colorado: No more than 107 days, with a daily bag lim it of 5 light and 3 dark geese.Kansas: For dark geese, no more than 86 days, with a daily bag lim it of 2, including no more than 1 white-fronted goose.For light geese, no more than 107 days, with a daily bag lim it of 10.Montana: No more than 107 days, with daily bag lim its of 2 dark and 5 light geese in Sheridan County and 4 dark and 5 light geese in the r e m a in d e r  of the Central Flyway portion.Nebraska: For darx geese, no more than 86 days, with a daily bag limit of not more than 2, which may include no more than 1 white-fronted goose.For light geese, no more than 107 days, with a daily bag lim it of 10.New M exico: No more than 107 days, with a daily bag lim it of 5 light and 3 dark geese, except in the M iddle Rio Grande Valley where the daily bag limit of light geese is 10.North Dakota: For dark geese, no more than 86 days, with a daily bag limit of 
2.



Federal Register / Vol. 59, No. 163 / Wednesday, August 24, 1994 / Proposed Rules 43697For light gees8, no more than 107 days, with a daily bag lim it of 10.Oklahoma: For dark geese, no more than 86 days, with a daily bag lim it of 
2, including no more than 1 white- fronted goose.For light geese, no more than 107 days, with a daily bag lim it of 10.South Dakota: For dark geese, no more than 86 days, with a daily bag lim it of not more than 2, including no more than 1 white-fronted goose.For light geese, no more than 107 days, with a daily bag lim it of 10.Texas: For the West U nit, no more than 107 days, with a daily bag lim it of 5 light and 3 dark geese.For dark geese in the East U nit, no more than 86 days. The daily bag lim it is 2, including no more than 1 white- fronted goose during the first 72 days; during the last 14 days, the season is closed on white-fronted geese and the daily bag lim it is 2 Canada geese.For light geese in the East U nit, no more than 107 days, with a daily bag limit of 10.Wyoming: No more than 107 days, with a daily bag lim it of 5 light and 3 dark geese.Pacific Flyway
Ducks, Mergansers, Coots, and Common 
Moorhens

Hunting Seasons and Duck Limits: Either (a) Concurrent 59 days and daily bag limit of 5 ducks, including no more than 4 mallards (no more than 1 of which may be a female), 1 pintail, 2 redheads and 1 cahvasback or (b) Concurrent 69 days and daily bag lim it of 4 ducks, including no more than 3 mallards, and the other restrictions shown above.In the Columbia Basin M allard Management Unit, the seasons may be an additional 7 days. The season on coots and common moorhens may be between the outside dates for the season on ducks, but not to exceed 93 days.
Coot and Common Moorhen Limits: The daily bag and possession lim its of coots and common moorhens are 25, singly or in the aggregate.
Outside Dates: Between October 1 and January 20.
Zoning and Split Seasons: Arizona, California, Idaho, Nevada, Oregon, Utah, and Washington may select hunting seasons by zones.Arizona, California, Idaho, Nevada, Oregon, Utah, and Washington may split their seasons into two segments either Statewide or in each zone.Colorado, Montana, New M exico, and Wyoming may split their duck seasons into three segments.
Colorado River Zone, California: Seasons and lim its shall be the same as

seasons and lim its selected in the adjacent portion of Arizona (South Zone).
Geese

Season Lengths, Outside Dates, and 
Limits: Except as subsequently noted, 100-day seasons may be selected, with outside dates between the Saturday nearest October 1 (October 1), and the Sunday nearest January 20 (January 22), and the basic daily bag lim its are 3 light geese and 3 dark geese, including no more than 2 white-fronted geese.Brant Season - A  16-consecutive-day season may be selected in Oregon and Washington, and a 30-consecutive day season may be selected in California. In only California, Oregon, and Washington, the daily bag lim it is 2 brant and is additional to dark goose lim its, and the open season on brant in those States may differ from that for other geese.

Closures: There w ill be no open season on Aleutian Canada geese in the Pacific Flyway. H ie  States of California, Oregon, and W ashingtonlnust include a statement on the closure for that subspecies in their respective regulations leaflet. Emergency closures may be invoked for all Canada geese should Aleutian Canada goose distribution patterns or other circumstances justify such actions.Arizona: The daily bag lim it for dark geese is 2 geese.California:Northeastern Zone - White-fronted geese and cackling Canada geese may be taken only during the first 23 days of the goose season. The daily bag lim it is 3 geese and may include no more than 2 dark geese; including not more than 1 cackling Canada goose.Colorado River Zone - The seasons and lim its must be the same as those selected in the adjacent portion of Arizona (Balance-of-the-State Zone).Southern Zone - The daily bag and possession lim its for dark geese is 2 geese, including not more than 1 cackling Canada goose.Balance-of-the-State Zone - A  79-day season may be selected, except that white-fronted geese and cackling Canada geese may be taken during only the first 65 days of such season. Limits may not include more than 3 geese per day and in possession, of which not more than 1 may be a dark goose. The dark goose lim its may be expanded to 2, provided that they are Canada geese other than cackling Canada geese for which the daily lim it is 1.Three areas in the Balance-of-the- State Zone are restricted in the hunting of certain geese:

(1) In the Counties of Del Norte and 
Humboldt, there will be no open season 
for Canada geese.(2) In the Sacramento Valley Area, the season on white-fronted geese and cackling Canada geese must end on or before November 30, and, except in the Western Canada Goose Hunt Area, there w ill be no open season for Canada geese.(3) In the San Joaquin Valley Area, the hunting season for Canada geese w ill close no later than November 23.Colorado: The daily bag lim it for dark geese is 2 geese.

Idaho:Northern Unit - The daily bag lim it is 4 geese, including 4 dark geese, including not more than 2 white-fronted geese, and 3 light geese.Southwest Unit - The daily bag lim it on dark geese is 4, including not more than 2 white-fronted geese.Southeastern Unit - The daily bag lim it is 3 geese, including not more than 2 white-fronted geese.Montana:West of Divide Zone - The daily bag lim it on dark geese is 4, including not more than 2 white-fronted geese.Nevada:Clark County Zone - The daily bag lim it of dark geese is 2 geese.New M exico: The daily bag lim it for dark geese is 2 geese.Oregon: Except as subsequently noted, the dark goose lim it is 4, including not more than 2 white-fronted geese and 1 cackling Canada goose.Harney, Lake, Klamath, ana Malheur Counties Zone - The season length may be 100 days. White-fronted geese may not be taken before October 17 during the regular goose season.Western Zone - In the Special Canada Goose Management Area, except for designated areas, there shall be no open season on Canada geese. In the designated areas, individual quotas shall be established which collectively shall not exceed 210 dusky Canada geese. See section on quota zones. In those designated areas, the daily bag lim it of dark geese is 3, including not more than 2 white-fronted geese and 1 cackling Canada goose.Utah: The daily bag lim it for dark geese is 2 geese.Washington: The daily bag lim it is 4 geese, including 4 dark geese, but not more than 2 white-fronted geese, and 3 light geese.West Zone - In the Lower Columbia River Special Goose Management Area, except for designated areas, there shall be no open season on Canada geese. In the designated areas, individual quotas shall be established which collectively shall not exceed 90 dusky Canada geese. See section on quota zones.



43698 Federal Register / Vol.Wyoming: In Lincoln, Sweetwater, and Sublette Counties, the combined special September Canada goose seasons and the regular goose season shall not exceed 100 days.Quota Zones: Seasons on Canada geese must end upon attainment of individual quotas of dusky Canada geese allotted to the designated areas of Oregon and Washington. Hunting of Canada geese in those designated areas shall only be by hunters possessing a State-issued permit authorizing them to do so. In a Service-approved investigation, the State must obtain quantitative information on hunter com pliance of those regulations aimed at reducing the take of dusky Canada geese and elim inating the take of Aleutian Canada geese. The daily bag lim it of Canada geese may not include more than 1 cackling Canada goose.
Tundra SwansIn Montana, Nevada, New Jersey, North Carolina, North Dakota, South Dakota, Utah, and Virginia, an open season for taking a limited number of tundra swans may be selected. Permits w ill be issued by the States and w ill authorize each permittee to take no more than 1 tundra swan per season.The States must obtain harvest and hunter participation data. These seasons w ill be subject to the following conditions:In the Atlantic Flyway —The season w ill be experimental.—The season may be 90 days, must occur during the light goose season, but may not extend beyond January 31.—In New Jersey, no more than 200 permits may be issued.—In North Carolina, no more than6,000 permits may be issued.—In Virginia, no more than 600 permits may be issued.In the Central Flyway —The season may be 107 days and must occur during the light goose season.—In the Central-Flyway portion of Montana, no more than 500 permits may be issued.

59, No. 163 / Wednesday, August 24,—In North Dakota, no more than2,000 permits may be issued during the experimental season.—In South Dakota, no more than 1,500 permits may be issued during the experimental season.In the Pacific Flyway—Except as subsequently noted, a 100-day season may be selected between the Saturday nearest October 1 (October 1), and the Sunday nearest January 20 (January 22). Seasons may be split into 2 segments. The States of Montana, Nevada, and Utah must implement a harvest-monitoring program to measure the extent of accidental harvest of trumpeter swans.—In Utah, no more than 2,500 permits may be issued. The season must end on or before December 15.—In Nevada, no more than 650 permits may be issued.—In the Pacific-Flyw ay portion of Montana, no more than 500 permits may be issued.Area, U nit and Zone Descriptions 
GeeseAtlantic Fly wayNew Jersey:Special Area for Canada Geese: That portion of the State within a continuous line that runs east along the New York State boundary line to the Hudson River; then south along the New York State boundary to its intersection with Route 440 at Perth Amboy; then west on Route 440 to its intersection with Route 287; then west along Route 287 to its intersection with Route 206 in Bedminster (Exit 18); then north along Route 206 to its intersection with the Pennsylvania State boundary; then north along the Pennsylvania boundary in the Delaware River to its intersection with the New York State boundary.M ississippi Fly wayIllinoisNorth Goose Zone: Same as for ducks.

N orthern Illin o is  Q u o ta  Z o n e : T h e  
C o u n tie s  o f  M c H e n r y , L ak e, K an e, D uPage, 
and th ose p ortions o f L a S a lle  and  W ill  
C o u n tie s  north o f  Interstate H ig h w a y  80.

1994 / Proposed RulesCentral Goose Zone: That portion of the State between the North and South ! Goose Zone boundaries.
C en tra l Illin o is  Q u o ta  Z o n e: Th e Counties i 

o f  G ru n d y , W o o d fo rd , Peoria, K n o x, Fulton, 
T a ze w e ll, M a so n , C a s s, M o rgan , Pike, 
C a lh o u n , a n d  Jersey, and those portions of 
L a S a lle  and  W ill C o u n tie s  south  o f  Interstate 
H ig h w a y  80.South Goose Zone: That portion of the State south of a line extending east from the M issouri border along the Modoc Ferry route to Randolph County Highway 12, north along County 12 to Illinois Highway 3, north along Illinois 3 to Illinois 159, north along Illinois 159 to Illinois 161, east along Illinois 161 to Illinois 4, north along Illinois 4 to Interstate Highway 70, east along 1-70 to the Bond County line, north and east along the Bond County line to Fayette County, north and east along the Fayette County line to Effingham County, east and south along the Effingham County line to 1-70, then east along 1-70 to the Indiana border.Central Fly wayKansas:

Light GeeseUnit 1: That portion of Kansas east of KS 99.
Dark Geese Texas:West Unit: That portion of the State lying west of a line from the international toll bridge at Laredo; north along 1-35 and I-35W to Fort Worth; northwest along U S 81 and U S 287 to Bowie; and north along U S 81 to the Oklahoma border.East Unit: Remainder of State.Pacific FlywayHarney, Klamath, Lake, and Malheur Counties Zone: A ll of Harney, Klamath, Lake, and Malheur Counties.

SwansPacific Flyway Utah:Open Area: Statewide, except Cache, Daggett, Rich and Uintah Counties.
[FR  D o c. 94-20923 F ile d  8 -2 3 -9 4 ; 8:45 am]
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Title 3— Proclam ation 6716 o f August 22, 1994

C la s s ic a l M u s ic  M o n th , 1994

By the President o f the U nited States o f Am erica 
A  Proclam ation

In the symphony halls of our great cities across America, in the community 
centers of our small towns, on radio and in recordings, a note is played 
that began centuries ago and resounds to this day. A t the heart of classical 
music is continuity and tradition. What was heard in a Vienna opera house 
was heard again in a colonial theater in Charleston, South Carolina, was 
echoed at the inauguration of President Lincoln, was repeated in turn- 
of-the-century Chicago, and is played again today by a range of musicians 
from the most skilled of virtuosos to the youngest student struggling with 
the complexities of the violin.

Classical music is a celebration of artistic excellence. Great art endures 
through the ages, and in the United States we have embraced that great 
music and incorporated it into the American experience. Our best art reflects 
our Nation’s spirit—that mixture of discipline and improvisation, the com
bination of strong individual voices working together at the same time, 
the bravado, the inventiveness, the dynamism o f the American character. 
Classical music plays in harmony with that energy arid spirit to become 
reinvigorated ana reinvented with each new orchestra or chamber group, 
with every performance that rings out new and fresh.

This month we exalt the many talented composers, conductors, and musi
cians who bring classical music to our ears. These artists carry on a great 
tradition o f musical achievement, and we are proud of their outstanding 
accomplishments. Whether in new American works or in the masterpieces 
of the great composers of old, music is a unifying force in our world, 
bringing people together across vast cultural and geographical divisions. 
Classical music speaks both to the mind and to the heart, giving us something 
to think about as well as to experience.

The Congress, by House Joint Resolution 239, has designated September 
1994 as “ Classical M usic M onth,”  and has authorized and requested the 
President to issue a proclamation in observance of this month.

N O W , TH EREFO RE, I, W ILLIA M  J. CLIN T O N , President of the United States 
of America, do hereby proclaim September 1994 as Classical M usic Month. 
I urge all Americans to observe this month with appropriate ceremonies 
and activities.

IN  W IT N E SS W H EREO F, I have hereunto set my hand this twenty-second 
day of August, in the year o f our Lord nineteen hundred and ninety-four, 
and of the Independence of the United States of America the two hundred 
and nineteenth.

[FR Doc. 94-21072 

Filed 8-23-94; 11:09 am] 

Billing code 3 19 5 -0 1-P
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